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[ ORDINARY ORIGINAL CIVIL JURISDICTION ] 
І Before Mr. Justice Аратаѕ Kabir І 
Decision: December 9, 1996 
Barasat Basirhat Light Railway & ` 
Co. Ltd. (In Liquidation) AN Petitioner 
dne |, Versus 
‘Smt. Sova Rey &Ors. ъъ... Respondents* 
| ; Code of Civil Procedure—Order XXII Rule 4(3), Rule 4(4)—Death 
of defendant —No substitution in time— Absence of exemption by Court—- 
Decree ageinst deceased defendant.—Nullity Subsequent prayer of subs- 
titution—Not maintainable. 

Barasat Basirhat Light Railway & Company Limited in lizuida- 
tion was directed to be wound up by an order passed by the High Court 
on 12th July, 1957 and the Official Liquidator initiated misfeasance 
proceedings against “the ex-Directors. ` An order. was passed in the 
misfeasance. Proceedings dirécting the respondents Nos. 2 to 5 to pay the 
Official Liquidator a sum of Rs. 22,11 ,782]- together with interest 
thereon at the rate of 6 per cent per annum and’ costs of the application. 
In execution proceeding of the said order/decree it ‘transpired that the 
respondent No. 3 Kalachand Roy, had died prior to the passing of this. 
decree. Consequently by an order passed on 23rd April, 1996 a learned 
Judge .of the High Court held that the decree was a nullity as against 
Kalachand Roy and was not, therefote, ‘executable. ‘Against his heirs, 
who were exonerated from the execution proceedings. Thereafter 
. summons’ was taken out by the Official: Liquidator for setting aside the 
abatement, of the misfeasance proceedings as against Kalachand Roy 
and for substitution of. his ‘heirs in his place in the said proceedings. 


Rejecting the said prayer. for substitution of the heirs of Kalachand 
Roy the Court, 


HELD: In the absence of any P TM granted by the Court 
under sub-rule (4) of Rule 4 of Order XXII of the Code of Civil Proce- 
` dure, the decree egainst the defendant No. 3,-К alachand Roy, ts a nullity 


^C. A./No, 515 of 1996 & Matter No. 121:0ў 1956 


t 
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sand cannot, therefore, be executed against his heirs as has already been 
held earlier. Accordingly, the prayer for substituting the heirs of the 
deceased Kalachand Roy: in the misfeasance proceedings after a decree 
had been passed therein subsequent to Kalachand Roy's demise is noi 
maintainable in law and is liable to be dismissed. ( Para 16 ) 


. Cases referred to :— 


(1) State of Madhya Pradesh у. S. S. Akolkar, 
AIR 1996 SC 1984 . . 


‚ (2). State of Haryana v. Chandramoni & Ors., 1996 (3) SCC 132 
(3) Nanigopal Mukherji v. Panchanan иы & Ors., 


59 CWN 304 
(4) Elisa & Ors. v. A. Doss, AIR 1992 Madras 159 © 
"Mr. Dipak Basu and Drolia ооз сыы for the Official Liquidator 
Mr. Dipak Kumar Shome nase for the heirs of Kalachand Roy © 


(Respondent No. 3) 


The judgment of the Court was as follows :— 

This summons has been taken out by the Official Liquidator, 
inter alia, for setting aside abatement of the misfeasance proceedings - 
against the respondent No. 3, Kalachand Roy, deceased, and for subs- 
titution of hls heirs in his place i in the said proceedings. ў 


2. From.the facts as disclosed in the affidavit of Debnarayan | 
Dutta affirmed on 19th June, 1996, in support of the Judges Summons, 
it appears that the Company in liquidation was directed to be wound 
up by an order passed by this Court on 12th July, 1957, and the Official 
Liquidator of this Court, initiated misfeasance proceedings against the 
,ex-Directors on or about llth July, 1962. 


3. The matter was. heard on 15th September, 1981, and an order 
was passed in the misfeasance proceedings directing the respondents 
Nos.2to 5 to pay the' Official Liquidator a sum of Rs. 22,11,782/-,. 
together with interest thereon at the rate of 6 per cent per annum and 
costs of the application. ' ‚ 


4. The said order/decree was put into execution by the Official 
Liquidator on 22nd August, 1990, by filing Tabular Statement wherein 
Kalachand Roy, the respondent No.-3, was shown to have died and his 
heirs were named in his place. 


5. Inthe execution proceedings it came to light that Kalachand 

Roy had died on 6th August, 1980, prior to the passing of the decree on 
15th September, 1981. Consequently, by an order passed on 23rd 
April, 1996, a learned Judge of this Court held that the decree was a 


» 


p 
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‚ nullity as against Kalachand Roy, deceased, and was not, therefore, 


executable against his heirs, who were’ >’ exonerated from the execution 


‘proceedings. 


М 


6. The instant summons was thereupon taken out bbs the Official 
Liquidator, inter alia, for setting: aside abatement of the misfeasance 
proceedings as against Kalachand Roy and for substitution of ol heirs 
in his place in the said proceedings. > (fs 3 


. 7. Appearing in support of the Summons, Mr. Dipak Basu urged 
that in view of the provisions of sub-rule (5) of Rule 4 of Order XXII of 
the Code of Civil Procedure, the Court could always set aside the 
abatement. and.restore the misfeasance proceedings against the heirs of 
the deceased. 


.8. In this connection, Mr. ‘Basu УРУТ to the decision of the 
Supreme Court in (1) State ‘of Madhya Pradesh v. S. S. Akolkar 
reported in AIR 1996 SC Page 1984, wherein it was observed that in 
considering a question relating to setting aside abatement, the conside- 
rations were distinct and different from the considerations for condo- 
nation of delay under Section 5 ofthe Limitation Act. Furthermore, 


. delay in official business was required to be approached from a public 


Justice perspective and when an application was filed on behalf of the 


- State, such considerations were required to be kept in mind. 


`9. Mr. Basu then referred to another decision of the Hon'ble 
Supreme Court in (2) State of Haryana v. Chandramont and Ors- 
reported in 1996 (3) SCC at Page 132, where the same sentiments had 
been expressed.and it had also been observed that in matters relating to: 
condonation of delay the State cannot be put on the same footing as an 
individual. - - А 


-— 


10. Mr. Basu contended that i in such ci¢Cumstances the abatement 
of the suit, as far as the defendant No, 3 * was concerned, was liable to 
be set aside and his heirs were required to be substituted.in his place so 
that the decree could also be N against them. 


€ d Opposing the prayers made on behalf of the Official Liqui- ` 
dator, High Court, Calédttà, Mr. Dipak Shome, who appeared for the 
heirs of deceased ,Kalachand Rey, submitted that such prayers were 
misconceived and, were not sustainable in law. He urged thatsince 
Kalachand. Roy had died prior to the passing of the decree and since his 
heirs hadnot been substituted prior thereto, the decree, as far as he is 
conecfned, isa nullity and isnot capable of being executed against his 


-Féirs. - Mr; Shome urged that while the decree had been passed on 15th 
^ September, 1981, jin the. A flidavit-in- Opposition affirmed by the 


"4 
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respondent No.2 in the execution proceédings, it Had beén disclosed 
that the responderit No: 3 had died on 6th August, 1980. 


‚++ 12. Mr. Shome submitted that the provisions of Order XXII, 
Rule 4 did not éonteiiplate a situation where a decree had been passed 
in favour of the plaintiff. but contemplated a situation where the suit 
had'abatéd against а defendant and liad аза ï coniequeliee been dismissed 
against him. 


| 13. Mr. Shome urged that Mr. Basu’s submissions regarding 
sub-rule (5) of Rule 4 of Order XXII of the Civil Procedure Cade could 
fot, therefore, be accepted without setting. asidé the entire decree. 


14. In support of his said éubmistiong Mr. Shome firstly еей 
. to a Bench decision of this Court in the case of (3) Nantgopal Mukherji 
у. Panchanan Mukhérji and Ors. reported i іб 59 Calcuttà Weekly Notes 
at Page 304, "wheréin it had been held that where no application had: 
beer made for substitution under Order XXII Rule 4(1) of the Code 
of Civil Procedure and no order for exemption had béen made under. 
the provisions of sub-rule (4) of Rule 4 of Order XXII, the suit shali 
abate. The Court’ 8 power to exempt under Order XXII Rule 4 (4) can 
be exercised only before an abatement has takén place and cannot be 
exercised after: such abatement. Hé also referred to and relied on a 
Single Bench décision of the Madras High Court in (4) Elisa and Ors. 

VON. А. Doss réported in AIR 1992 Madras at Page 159, wherein it was 
Observed that the décree obtained: against a dead person without 
complying with the. provisions of sub-rule (4) of Rule 4 ôf Order XXII 
of the Co f Civil Procedure is a nullity and is not executable against, 
the legal heirs and representative of the-deceased defendant. 


f 15. Mr. Shome urged that the prayers made on behalf of the i 
Official Liquidator, Hig! Court, Calcutta, was wholly inisconceived 
dnd were liable to be rejecte 


M - 





16. On consideration of thè bmissions made on behalf of the 
respective parties, there ів little doubtthat Mr. Shome's submissions — 
7 have considefablé force. ‘In the absence ofgny exermptiofi granted by 

_the Court under sub-rule (4) of Rule 4 of Or XXII of the Code-of | 
Civil Procedure, the decree against the deceased defendant No. 3, . 
Kalachand Roy, is a nullity and cannot, therefore, be ‘executed against 
his heirs as had already been held earlier by Shyamal Ku Sen, Jon 
23rd April, 1996. Accordingly, the prayer for substituting ens of 
deceaséd Kalachand Roy in the misfeasance proceedings after a ee `. 
had been passed therein subsequent to. Kalachand Roy's demise, is, 
my view, not maitama Diet in law and 1s liable to be dismissed. M 
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17.. The decisions -cited by Mr. Basu on behalf of the Official 
Liquidator contemplate a situation where an order of abatement had 
béen recorded against a particular defendant and the suit bad not been 
decreed: in favour -of the plaintiff. The circumstances in this case are 
totally different-and having regard to the observations made hereinbefore 
distinguish this case from those cited.by Mr. Basu. 

18.. The prayer made on behalf of ‘the Official Liquidator for . 
substitution of the heirs of deceased Kalachand Roy in the decree which 
had been passed in the misfeasance proceedings ш therefore, rejected, 
but witliout any order as to costs, 


All parties to act on a signed copy of the operative part of this 
judginent on the usüál undertaking. 


S. K.G.: l Ие 


r 


‚©. . [CIVIL APPELLATE JURISDICTION ] 
‘Before Mr. Justice Basudeva Panlgrahi 
| Decision: December 6, 1996 
Е Méothedath Govindan Jalpalan & | 
М. G. Jaipalin &Anr — — | |  .... Appellants 
Versus ` 

Sanjit Kumar Roy & Ors. Е Respondents* 

Calcutta Thika Tenancy Act, 1949—Section 8—Tenant vacating the 
premises—Surrender—Notice to the landlord—Can be waived—Directory 
in nature. - 

Calcutta Thika Tenancy Ordinance, 1952—Section 5 (2)—Setting 
aside of the decree of. ejectment of thika tenant. 

_ Code of Civil Procedure— Section 97—Suit for partition—No appeal 
against preliminary decree—Final decree passed—Appeal preferred—Pre- 
liminary decree cannot be challenged. 

The original owner of. the disputed premises bearing No. 65A, 
Rash Behari Avenue let out the land to the original defendant No. ї 
the predecessor in interest of the appellants at a monthly rental of 
Rs. 40/- according to English Calender month’ for the purpose of 
storing building materials Subsequently a suit was filed for eviction 
of the defendant No.1 from the ‘suit premises which was seoteed and 


*S. А. No. 79 of 1988 
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no appeal was preferred'against the said judgment. But the defendant 
‚Мо. 1 raised. kancha . structures on the suit land to defeat the execution 
of the decree for eviction. The defendant No. 1 filed a Misc. Case 
under Section 5(2) of the Calcutta Thika Tenancy Ordinance, 1952 and 
secured an order setting aside the decree for éjectment. The said suit. 
for ejectment was; subsequently converted into a Misc. Case. During 
the. pendency of this Misc. ‘Case the defendant No. 1 purchased 1/7th 
share in the suit land from the youngest son of the original owner and 
thus became a co- -sharer. The Plaintiffs who are the heirs of the 


ae original owner filed-a suit for partition of the suit property which was 


contested by the defendant No.1 with the contention that the suit is 
not maintainable'as he had thika tenancy right in the suit property. 
The suit was however decreed at first in preliminary form and thereafter 
final decree was also passed. The defendant preferred appeal against ` 
. the final, decree but the appeal was dismissed. Hence the арры 
| preferred second appeal before the High Court. 


` Dismissing the second appeal the Court, 


‘HELD: stis ‘obvious that the, affected party can walve notice and x 
by such walver it cannot be sald that it has affected the public interest. 
Notice under Section 8 of the Calcutta Thika Tenancy- Act, 1949." 
by the tenant is only meant to give the landlord an opportunity to. 
- find out any other suitable tenant іп, the event of the tenant vacating 
the demised premises. Therefore, the landlord has every right to — 
walye his. notice- and it cannot be argued that absence of such notice 
to the landlord would render ‘the decree otiose. The notice is only for 
the benefit of private party without affecting public interest. There- 
fore, non- -compliance _ of these provisions can at the best Бе sald to be. 
directory and, therefore, such decree реге! thereto cannot be said to be : 
totally lack of jurisdiction. det Fe os ee . ( Para 17 ) - 


` Ова careful reading of the provision (Section 97.C. P. Code), - 


ft appears that there is an embargo on thè appellants to dis pute the 
correctness of ihe preliminary- decree,- The appeal is a creature of the . 
statute and the . Scope СА ame ар is also limited by the Code itself.: 
Cece UM ] s C Para 21 ) 
in Cases referred to:— —— Эр; ES 
(1) Hriday Nath Roy v. Ram Chandra Baran Sarma, к ed и 
^. — AIR 1921 Cal 34 a V 
(2) Chiranjilal Shrilal GoenKa v. Jasjit Singh & Ors., 
1993(2) SCC 507 eas 
(3) -Dhirendra Nath v. Sudhir Chandra, AIR 1964 SC 1300 ` 


(4) Maniruddin Ahmed y. Umaprasanna, 64 CWN 20; 
1 , AIR 1960 Cal 138 
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ED 


.(5) 50 CWN 266. ` 
(6) Nagubal v; B. Shama Rao, AIR 1956 SC 593 


(7) Siddik Kahomed Shah v. Mt. Saran, 
-AIR 1930 PC 57 


(8) Gopal Ch. Paul v. Sint. Amala Mondal, AIR 1990 Cal 105 


(9) Venkata Reddy & Ors. v. Petthy Reddy, 
AIR 1963 SC 992 


(10) ` Chittoori Subbanna > y». Kudappa Subpanna & Ors., T 
4 AIR 1965 SC 1325 · , 


(11 ) Urban Improvement Trust, Jodhpur’ ve Gokul Narain 
1996 (3) SCC 178: AIR 1996 SC 1819 " 


(12) Sabitri Dei v. Sarat Chandra Rout & Orts; 
' 1996 (3 ) SCC 301 


(13) Mool Chand & Ors. у. Dy. piece Consolidation & Ors., 
7 1995 (5) SCC 631: 


А Ao ( ‘Narayan Vishnu Hendre & Ors. x. Baburao Savalaram 
Kothawala, 1995 (6) SCC 608 - T З 


Mr. P. B. -Sahoo, Probhat Kumar Samanta E | 


and Sudhakar Biswas `'`- (0 veedfür the Appellants 
Mr. Sudhis Dasguptaand © = ` K 
Jyotirmoy Bhattacharjee - ки for the Respondents 


. Mr. S. P. Roy Chowdhur y and 


| АШ Kr. Rakshit Е .for the Respondent Nos. 3 to 7 


The judgment of the Court таз as follows : :— 
. This appeal is 'against the Judgment and Decree passed in Title 
Appeal No. 866/86 affirming-the final decree dated 26th August, 1985 
of the Sub-ordinate Judge, 3rd Court, Alipore in Title Suit No. 124/67. 


2.. Essential facts leading to the present appeal are as follows ;— 
Rai Bahadur Dr. Chandra Kanta Chakraborty was the original 
owner who purchased’ 6 cottahs 15 chittaks 41 sq. ft. of land in 
premises No. 65, Rash Behari Avenue, Calcutta-27 from the Calcutta 
Improvement Trust. He gifted a specified portion: -and delineated 2 


E cottahs 2-chittaks 16 aq. ft. within the boundary line with frontage 


` on Rash Behari Avenue to his daughter-defendant No. 3 Smt. Charu 
Bala Devi since dead which was separately marked and renumbered 
by the Corporation of Calcutta as 65B, Rash Behari Avenue. The 
remaining land measuring 4 cottabs 13 chittaks 25 sq. ft. a vacant 
plot of land, was subsequently marked and renumbered as premises 
No. ‚бз, Rash. Behari дуеше,. which is now covered under the suit, 
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Smt. Charu Bala Devi, the defendant No. `3 (since deceased) йб 
quently constructed a 4storied building on the premises No. 65B, 


- Which she had received from her father-original owner, according to 


a building plan sanctioned jointly for'her land and aiso for the suit 
premises No. 65A, Rash Behari Avenue. Before proceeding any 
construction as per the sanctioned. plan on premises No. 6^A, Rash 
Behari Avenue the original defendant No. 1 Sarot Chandra Sen, 
(substituted by the appellant) had persuaded the original owner for 
letting-out the premises No.65A, Rash Behari Avenue for the 


, purpose of storing the building materials with the assurance to vacate 


the same whenever required by the original owner at a monthly renfal 


-of Rs.40/- according to English Calender month. Since he was, `, 


already occupied a portion from the premises No. 65B, Rash Behari - 


` Avenue as a tenant under the defendant No.3. Subsequently when 


. the defendant No. 1 had declined to vacate the suit premises on 


demand by the original owner. An ejectment suit bearing T. 5. 


-~ No. 245/47 was instituted in the 1st Court of Munsif at Alipore after. 
‚ terminating the tenancy ofthe original defendant No. 1 in the suit 


premises, The said suit was decreed in favour of the original owner 
and no арреа] was filed against the judgment and decree of ejectment 
by the defendant No.1. In the meantime, the original owner died 
leaving behind his 8 sons who inherited the suit premises in.equal 
shares. Since the defendant No. 2 was living seperately from his 
father and he sold away his 1/8th share іп the suit premises to the 
husband of the original defendant No. 3 Smt. Charubala Devi, the | 


-defendant No.2 thereafter did not possess any interest. The defen- 


dant No. I with a view to:delaying and .defeating «the purpose of the 
said decree of «ејесітепі in the T.S. No.'245/47 and the Title 
Execution Case No. 122 of 1950 raised kancha structures and let out | 
the said structures to.different tenants, he also Jodged.a Misc. Case. 
under Section 47 of the C. P. Code anti T. S. No. 80 of 1957 in the 


"Court of learned 2nd Sub-ordinate Judge for declaration that he was 


àthika tenant ‘and! the previous judgment and decree in ejectment 
guit was-a nullity and the defendant No. 1 lost in Misc. Case as well 
asthe suit, Thereafter, the defendant No. 1 filed the Misc. Саве 
.No. 29/53 under Section 5(2) of the Calcutta Thika Tenancy 
‘Ordinance of 1952 before the local Ist Court of Munsif and secured 


"the order on 11 2:56 setting aside the previous decree of ejectment | 


pod consequently declaring the-execution proceeding to be unenfor- 
ceable i inlaw. The said ejectment suit was subsequently converted © 


-into "Misc. Case "No. 54 of 1956 inthe Court ofthe Ist Munsif at 


Adipore. ‘During-the pendency of the said Misc. ‘Case the defendant 


"Nostro purchased 1/7th share of Subodh Kumar ‘Chakraborty the 
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youngest son of original owner and thus he’ became the co-sbarer to 
‘the extent of 1/7th share. In the meantime, Sri Sarojit Kumar 
Chakraborty another son of the original owner, died as a result of 
which the 7 sons of the original owner inherited his 1/7th. share and 
therefore, their share was little augmented. The defendant No. 2 
after the-sale of his 1/8th shareto the husband of defendant No. 3 
acquired' 1/56th share i in the suit premises. In the above, manner, the 
plaintiffs also acqüired 5/7th share covering 3 cottahs 7 chittaks 
17.6/7 sq. ft.; out of 1 cottah; 6 chittaks and 8 вд. ft, the defendant 
No. 1 had. 1/7th share, the defendant No 2. 1/56th sbare and 
defendant Nos. 3 to 5 jointly had 1/8th share. When the defendants 
-did not agree to amicable partition the suit premises the plaintiffs 
, were obliged to file the present suit for partition by metes and 
bounds. ,. 


3. The defendant No.1 and the defendant Nos. 3 to 5 had filed 


` two sets of separate written statement. The defendant Nos. 3 to 5 in 


their joint written statement had supported the plaintiff's case ; admitted 
the respective shares of the parties and denied the alleged Thika Tenancy 
Right of the defendant No. hk The defendant No. 1 in his written has, 
inter alia, stated that the partition suit was,not maintainable unless his 


“Thika Tenancy Right is extinguished by law or by the acts of the parties 


according to the provisions of law ; tbat the defendant's uncle Sri В. C. 
Sen after taking Thika Tenancy from the original owner had constructed 
as шапу as 12 structures over the premises with the implied consent 
ofthe original owner whereafter this defendant No. 1 took settlement 
of the land of the suit premises with Thika' Tenancy Right from the 
original owner and continued to Dosen the structures raised by his 
uncle Sri R. C. Sen. : : 


4. With the above. pleadings, the parties were led to trial. The 
1st Sub-ordinate Judge, 3rd Court at Alipore by the preliminary decree 
declared the respective shares of the parties. The defendant No 1 
thus, allowed judgment and “decree passed by the trial Court ав final ` 
and conclusive without filing any appeal.. Thereafter, the plaintiff's . 
filed an application for passing of the final decree in terms of the preli- 
minary décree. .In the aforesaid final decree proceeding a partition 
commissioner was appointed who affected the division of the properties 
and separately allotted different shares. in terms of the preliminary 
decree and submitted his report. The learned trial Court passed the 
final decree accepting the Commissioner's report. Tbe defendant No. T 


<. preferred an appeal in Т. S. No. 866/85 in the Court of the District 


Judge, Alipore which was eventually transferred to Additional District 
Judge, 11th Court, Alipore who too dismissed the appeal of the defen- 
dant No. 1. - Thus, being aggrieved by bóth. the judgments passed by 
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5. Mr. P.B. Sahoo, the learned Senior‘ Advocate, has aud im 


support of the appeal.. He has submitted that since the appellants have 


» 


neither surrendered under Section 8 nor abandoned their rights under - 


. Section 9 of Thika Tenancy Act the.findings of trial Court as regards -. 
. such abandonment was without jurisdiction and therefore the judgment 

, aud decree passed by the -trial .Court. ‘are to be held as.invalid and 
inoperative i in law. He has: further contended that the: plaintiff in their | 


pleadings having admitted the appellant to be a Thika Tenant and no | 
-plea of surrender having been. made in the plaint, the findings arrived 


thereto are without jurisdiction. The ‘issue No. 3 in the- original suit 


was, dehors, the pleadings and, therefore, any amount of discussion 


5 ‘regarding the question of "surrender being outside the scope of suit 


should, equally, be. held. that those findings rendered were beyond the 
jurisdiction of the Court. Once the Court decided those findings were 
‘beyond the scope of the suit and consequently was not within the scope 


or ambit of the pleadings. The judgment and preliminary decree passed , . 


in the suit were to ‘be held as nonest in the eye of law. The issues were 


. recast on. the application of the plaintiffs dated 1 12.1961, the trial : ` 
Court held that the appellants had forfeited their right of Thika Tenancy. 


Since such. finding -was beyond the parameter of the suit Ашин! the : 


judgment and decree to be void. 


\ 


эз 76. Mr. Sahoo has. also taken me through the avermenté -of the Р 


written statement ànd persuaded- further that the defendant No. 1 had 
taken a plea that the suit land was impartible — There: was no notice by 
the Thika Tenant to the owner therefore, there мав, по question of 
surrender. ‘Thus, both the.Courts.bave illegally passed the final decree 


in terms.of the preliminary, decree which: [s invalid, void: and inoperative 


in lag. 4 ur 


E 


7. ‘Mr. Sahbo ‘has raised an interesting question that afier passing 


‘of Thika Tenancy Act, the landlords’ interest vested in State. Govern- 


ment. Therefore, no final decree’ could be passed. The. interest ofthe - 
lessor and the lessee must amalgamate over the whole property other- `- ` 


wise thereis no question of merger. The appellants have never surren- ' 


dered the rights of Thika’ Tenancy in respect of the other portion which 


was nót purchased by them. Therefore, the. findings of the Court below” 


> fn the preliminary decree that the appellants had surrendered their 


rights and consequently, there, was a merger with superior right | does 
not stand to reason, — Nn ИР. oa! ы у, 





ta 
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- 9; Mr. Sudish Dauna "the learned Senior vocate appearing 


"for the plaintiffs/respondents, while -repelling -the contention of the 
‘appellant. has advanced. series of submission that the appellant is 


precluded from challenging the correctness of the preliminary 
decree under Section 97 of the C. P. C. From his further sub- 
mission, it appears that in'so far as the notice as contemplated under 
Section 8 of Calcutta Thika Tenancy ‘Act is concerned; It is merely 
directory and such noticé must be construed only for the benefit of the 
landlord. -There is no legal embargo or impediment for à Thika Tenant 
to surrender his right without causing service of notice If any party 


. isaggrieved against the judgment and preliminery decree in a suit for 


partition the remedy available to him is either to file an appeal or 
review. Save and except no challenge can be allowed to make against 
such~ preliminary decree.: Even assuming the Court wrongly passed a 


_ decree, the- decree: .cannot be challenged without filing an appeal. The 


appellant. cannot challenge the correctness of the preliminary decree i in 
an. appeal against the final decreé. Here the correctness means a 
challenge to the jurisdiction of the Coürt which passed the decree. . The 
appellants have not filed any application even before the trial Court in 
the final decree proceeding challenging the correctness of the prelimi- 
nary decree, Assuming the appellants to be ‘Thika Tenants, at least-from 


. 1961 they have not paid any rent to.the plaintiff nor deposited the same. 


Issue No. 3 was recast on the basis of the pleadings and the Court while 


passing the preliminary decree rendered its findings on those issues and 


held that ‘there was. valid surrender by the appellants, when the scope 
of appeal against the’ final decree is limited, the appellate Court cannot 
enlarge the scope of appen and hold that preliminary decree passed 
earlier is nonest. 


y+ 10. Mr. ‚ Roy Chowdhury, the learned Senior Advocate appearing 
for the. defendant. Nos. 3 and 4, has submitted that in a suit for parti- 
tion normally two types of decree are drawn up, firstly; the preliminary 
decree declaring the rights of the parties, (ii) the final decree determi- 
ning the respective shares which the parties were entitled under the 


| preliminary decree. If no appeal was preferred by either party against 


the- -preliminary . decree, their right is extinguished under Section 97 of 
the C. P. C.. Section 3 of the Limitation. Àct provides that the right of 


. а party shall be ‘extinguished on the expiry of period of limitation and 


thereafter, he, shall be precluded from claiming the rights of the adver- 
sory over the property. It is quite likely that there may be some irregu- 
larities in the judgment but those irregularitjes could be rectified only 


‘by the appellate Court in case of an appeal. ; If the party has allowed 


the decree to be final and not questioned about the propriety of the 
same, by flliag.an appeal thereafter, he shall neither be permitted to 


x 


^ 
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\. 
ralse such ‘plea nor such plea could be discussed by the: Court touching 


` the validity of the decree. 


11. A piquant situation has arisen whether the finding relating to 
substantive right to a party could be discussed without filing | appeal 
against preliminary decree. A suit which has been decided earlier, 
could it be declared void. nonest and nullity, subsequently, it is further 


. to be,decided whether the judgment passed by the trial Court іп а 


partition suit followed by a preliminary decree i isa decree within tbe ` 
meaning of Section 2(2) of the C. P. Codeand comes within ambit and 
scope of Section 97 С. P. С. A question has been raised tbat whether a 
party thereto, be precluded from agitating the correctness of the finding 


. of the preliminary decree in an appeal against the final decree under 


Section 97 of the C. P. C. and- whether the preliminary decree could be 
held as void and unlawful. It is indubitably true that the plaintiffs in 
their suit had admitted about the Thika Tenancy but they had pleaded 
that the defendant No. 1 having purchased 1/7th shate from one of the 
co-sharer of the plaintiffs has forfeited his subsordinate right of Thika 


. Tenancy over the suit property and therefore, by necessary implication 


surrendered his Thika Tenancy Right and had agreed to effect partitidn 
on a just, reasonable and fair basis. The Court on tbe basis of the 


'aforesaid pleadings struck issue No. 3 in the ‘judgment Which reads as 


follows : — 


` «Сап a Thika Tenancy Right of this defendant No. 1 be lawfully x 


defeated, forfeited, terminated or extinguished by this partition suit 
"when bringing the proper proceedings for ejectment under the Thika 
Tenancy Act as claimed by the plaintiffs ?”? 


Both parties declined to lead any oral evidence, in the suit before 


passing of the preliminary decree and therefore, the trial Court һай to 
decide the controversy on the basis of the submission and documentary 
evidence placed before it The trial Court held that the defendant 
No. 1 was declared as a Thika Tenant within the meaning of Section 2(5) 


‘of Calcutta Thika- Tenancy Ordinance Act, 1952 and that the judgment 


and decree of the title suit No. 245/47 of the 1st Court of Munsif at 
Alipore were set aside and, consequently, the proceedings in the rent 
execution case No. 122/50.were annulled. ‘It was further observed that 
either the plaintiffs or their other co-sharers did not take any steps for 
terminating the Thika Tenancy of the defendant No.1 in respect of the 
suit land. The Court while determining: the rights of the parties bad 
carefully considered the question of ‘surrender /forfeiture inasmuch as 
the defendant No. 1 had purchased the superior right of the landlord ' 
from one of the co-sharers. It has also relied on Ext. 4(a) and 4(c) 
together to construe whether the defendant No. 1 had relinquished his 


Y 
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right of Thika Tenancy and had sought a fair, reasonable and just 
Partition. The defendant No. 1 had taken the plea that such relinquish- 

ment/abdication of Thika Tenancy Right does not amount to surrendering 
his right of Thika Tenancy. The learned trial Court after taking all those 
submissions of this partiesinto consideration overrulled the plea the 
defendant No.1 and directed partition of the suit property. In fact, 
the defendant No. 1 challenged the legality, propriety and validity of the 
preliminary decree by filing a regular appeal, but the reasons best known 
to him, such appeal was not prosecuted and allowed to abate thereby 
attaching finality to the judgment and preliminary decree. 


12. Mr. Sahoo hk placed: reliance on a judgment reported in 
(1) AIR 1921 Cal34, Full Bench in the case of Hriday Nath Roy v. Ram 
Chandra Baran Sarma. In the aforementioned case it has been held 
as follows :— | ecu " ` 


. “It follows from these principles that when a Court of competent 
jurisdiction has made an order* under Order XXIII, Rule 1(2) in 
circumstances not contemplated by the rule, the order cannot be 
deemed to have been made without jurisdiction. The Court has 
jurisdiction to try the svit, and in the exercise of that jurisdiction is 
competent to make an order for withdrawal with liberty reserved to 
the plaintiff to institute a frésh suitin respect of the same subject 
Matter. If it is satisfied that circumstances exist which justify such 
an order. Ihe Court is so satisfied rightly or wrongly ; as the 
Sub-ordinate Judge іп the previous suit put it quaintly; "there 
appears reason". The Court accordingly makes the order. Itis 
plain that however erroneous the order may be, tt is not an order made 
bya Court without jurisdiction ; it is on the other hand, an order 
made by a Court of competent jurisdiction acting with material 
irregularity in the exercise of its jurisdiction. The order cannot 
consequently be deemed null and vold. The party aggrieved may 
directly impugn the order, and may, in an appropriate proceeding, 
invoke the, aid of a superior tribunal to set aside the order, as 
appears to have been done in the cases brought to our notice, except 
the case of Kali Prasanna v. Punchanan (1) ; but till it has been so 
vacated, it is operative between the parties and cannot be ignored or 

' challenged collaterally іп а “different proceeding. There is thus no 
escape. from ‘the position that the decision in Kali Prasanna v. 
Punchanan (1): cannot be defended on principle. That decision, 
indeed, hàs been doubted on more than one occasion, as pointed out 
in the Order of Reference.” 


On ‘a'careful reading of the ábóve judgment I am at a loss to understand 
how this judgment supported the version of the appellant rather, in the 
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| - aforesaid decision it is held that sudes erroneous findings a Court 


of competent Jurisdiction may pass but if it has power to try and decide, ' 
‘such findings shall be treated ав valid and binding on the parties to the 
litigation. In' the instant case it has not.been submitted by the appel- 
lants that the Court which passed the preliminary judgment and decree 
did not possess the territorial „ог pecuniary jurisdiction. But it was . 
argued by Mr. Sahoo is that the- Court did not consider properly about 
the surrender and abandonment, ` -Therefore; such findings being without 
jurisdiction it can be challenged at the subsequent stage of the suit. In'- 
| the full bench decision cited supra, it has been held that howevef . 
‘erroneous order the Court may pass, it does: amount toan order pasted ES 
bya Court without  Jorisdlction. г 


1 


i 13. To ‘appreciate the contention of the panic I feel it ‘appro- 
priate to quote: ‘Section 8 ‘of the Calcutta Thika Tenancy Act, 1948 :— : 


“8, Surrender (1) A Thika Tenant not bound by any lease or > 
. ^, Other agreement for a fixed period'may, at the end of a month ofthe : 
‚ tenancy, surrender his holding, provided that he gives to his landlord . 
- at least one month before he. surrenders; notice of his Intention to 
do so. . i А | Же. 


| ` (2) When а Thika Tenant thee surrendered his holding. the 

landlord may, subject to the | proyisions of Section 10, enter on the. . 
s "holding and either let itto another tenant or occupy it himself or 
o dispose of itin any way he may think fit. ” ; 


14. "Mr. Sahoo Б argued with great. intensity of conviction that 
the tenant has not served any notice expressing his intention to surren- 
2j der. The original Thika Tenant had not, in fact, surrendered the demised . 
` premises, but the Court having recorded such finding that the tenant had 
e surréndered the suit premises was without jurisdiction: 


15. Mr. Sahoo has relied upon a decision тронка, in à 1993(2) 
' SCC page 507 in the case of о Shrilal conte у. ue Singh 
| аа Огз.:— - . 


‚ «de is settled law that a. Дейге, — by а Court without - - 
З jurisdiction. on the subject-matter or onthe grounds on which the’ : 
^ decree made. which goes to the root of its jurisdiction or Jacks 
- inherent jurisdiction is a coram rión Judice. A decree passed: by. 
such а Court is a nullity and is nonest. Its invalidity can be set рр 
whenever it is sought to be enforced or is. acted upon as а foundation | 
for a right, even at the stage of execution or in collateral proceedings. 
The defect of jurisdiction strikes at the very „authority of the Court 
: to pass ‘decree which cannot be шей “by. consent or жаы of the | 
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` Bin. In Balhadur. Singh v. Muni Subrat Dass am eviction petition 


was filed- under thé.Rent Control Act on the ground of nuisance. 
-Tho.dispute ‘was referred. to arbitration. An award was made 
directing the tenant to run the: workshop up toa specified time and 


' thereafter to remove the machinery and to deliver vacant possession 


.to the landlord. The award was signed by the arbitrators, the tenant 


and the landlord. It.was filed in the Court. A judgment and decree 


were passed in terms of the award. On expiry of the time and when 
the tenant did not: remove the machinery nor delivered vacant 
possession, execution was levied under Delhi and Ajmer Rent 
: Control Act. ` It was held that a decree passed i in contravention of 
. Delhi and Ajmer Rent Control Act wes, void and the landlord could 
not execute the decree. The same view was reiterated in Kaushalya 
Devi (Smt. ) v..K. L.  Bansal. In Ferozi Lal Jain v. Man Mala 
compromise dehors grounds for eviction was arrived at between the 
: parties under Section 13 of the Delhi and Ajmer Rent Control Act. 

A decree: in terms thereof was passed. -The possession was not 
delivered and execution was laid. It was held that the decree was 
nullity and, therefore, the’ tenant could not be evicted. In Sushil 
. Kumar Mehta v: Gobind Ram Bohra (dead; through his LRS. the Civil 
Court -decreed eviction, but the building was Governed by Haryana 
Urban (Control of Rent and Eviction) Act (11 of 1973). И was held 
that the decree was without jurisdiction and its nullity can be raised 


in execution. In Union of India v. Ajit Mehta and Associates, Pune . 


a Division Bench to which Sawant, J. (as he then was), a member was 
to consider whether the validity of the award could be questioned on 
jurisdictional issue under Section 30 of the Arbitration Act. Tho 
Division Bench held that Clause 70 of the contract provided that tbe 
. Chief Engineer shall appoint an. Engineer Officer to be sole arbitrator 


and unless both parties agree in writing such a reference shal) not . 


take place until and . completion. of the- works or termination or 
"determination of the contract. Pursuant to this contract under 
' Section 8 “of the Act, an arbitrator was- appointed and award was 


made. Its validity was questioned under- Section 30 thereof. · The, : 
. Division Bench considering . the scope -of ‘Sections 8 and 20(4) of the 
Act and гоп review of the case-law held that Section 8 cannot be . 


invoked for.appointment of an arbitrator unilaterally but Section 20(4) 
-, of the Act can be, availed of in such circumstances. Therefore, the 


| ' very appointment of tho arbitrator without consent of both parties 


` was held void- being without , “jurisdiction. The arbitrator so 


"appointed inherently lacked jurisdiction’ and hence the award made 
. by such arbitrator is nonest. In Ghellabhai case Sir C. Farran, Kt., 


C. J. of Bombay High Court held.that the. probate Court alone is to 


а 
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determine whether probate of an alleged. Will shall issue to the _ 

- eXecutor named in it and that the executor has no power to refer the. 
question of execution of Will to'arbitration. It was-also held that 

` the executor having propounded a Will and applied for probate, а 

' caveat was filed denying the execution of the alleged Will, and the 

" matter was duly registered as a suit, the executor aad the cavéatrix 
-subsequently cannot refer the dispute to arbitration, signing a 

submission paper, but such an award made purine шеш Was 
held to be without jurisdiction." ` 


.. He contended that if a decree passed by a Court i is without jurisdiction 
- propriety of such decree can be questioned at апу time. Since the 
question of notice goes to the root of jurisdiction and its non- com-. 
pliance renders the judgment nullity and nonest. As such its invali- 
dity can be challenged it any stage of the same proceeding or even in a 
collateral proceedings. The aforesaid judgment has no application in 
the.presént case. The arbitrator patently had no jurisdiction to decide 
the genuineness of a Will and/or to grant probate of a Will which is 
` exclusively within the domain of the probate Court under the Indian 


:  Succzssion Act. Therefore, the Hon'ble Supreme Court had observed ` 


in the aforementioned decision that such finding being without jurisdic- ‚ 
. tion can be challenged in any proceedings. x 
` E 


16. Mr. Sahoo has relied upon Section 5 of the Calcutta Thika 
Tenancy Act, 1949 :— | 


**5, 1: Proceedings for ejectment. (2) Notwithstanding angthicg 
‘contained in any other law for the time being in force a landlord ` 
. wishing to ejecta Thika Tenant on one or more of the grounds 
specified in Section 3 shall apply in the prescribed manner to the : 
Controller for an order in that bebalf and; on receipt of such appli- 
cation, the:Controller shall after giving the Thika Tenant a notice to. 
show-cause within thirty days from the date of service of-the notice 
why the application shall not be allowed' and after making an 
inquiry in the prescribed manner either allow the application or: 
reject it after recording the reasons for making such order, and, if he 
allows the. application shall make an order directing the Thika 
Tenant to vacate the holding and, subject to the provisions of 
Section 10, to put the landlord in possession thereof. 


‚ (2) No order allowing’ ай application under sub-section (1) 
shall be made in a case where compensation is payable under уз 
Clause (ii) of the proviso to Section 4 unless and until the amount 
of compensation so payable-has been either paid to the Thika Tenant 
or deposited with the Controller." 
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And cont snded that no proceeding having been initiated by the land- 
lord- owner for ejectment of Thika .Tenant, the Court could not have 
passed an order of ejectment in a suit for partition. I am not able to 
appreciate to contention inasrhuch as Section 5 only ‘relates to an 
éjéctment "proceeding. ` ‘But іп ‘ће instant case, after the'appellants 
having acquired an interest in the joint family property by purchase 
the only remedy: avaiable against them was to file a suit for partition. 


17. Mr. Dasgupta ‘while repelling this aforesaid contention has, 
however, submitted “that the notice as laid down in'Section 8 is for the 
bénefit of the landlord, so that he could find out a suitable tenant for 
future occupation of the demised premises. Thus, even in the abs¢nce 
` of notice, if in fact, the tenant surrendered Thika Tenancy Right, such 
surrender wil) not. be invalid on account of absence of notice. Itis 
further argued that such absefice ` of notice does not effect any public 
interest and may likely affect some private right, thereby, it cannot be 
said that such non-service of. notice would render the factum of such 
surrender illegal vis-a-vis” any judgment passed | thereto cannot also be 
held ‘to be without jurisdiction. To support his contention Mr. Das- 
gupta -has relied пропа decision reported in (3) AIR 1964 SC 1300 at 
page 1303 in the case of Dhirendra Nath v. Sudhir Chandra. 


* “We agree with this reasoning. Another Division Bench of the 
Calcutta High’ Сой? cónsisting of- Guha and: “Banerjee, JJ., in 
(4)' Maniruddin Ahmed v. ‘Umaprasanna, 64 Cà] WN-20-? AIR 1960 
Cal 138° considered’ the entire case law on-the gubject including the 
decision now under appeal, and differed from the view expressed by 
S. К. Das Gupta. and- Mallick, JJ.,'in the decision now under appeal 
and agreed’ with the view свео by Akram and Chakravarti, JJ., 
in (5) 50 Саі WN 266. .Thé'^said decisions! are іп: accord with the 
view. we have expressed ‘earlier. The contrary view is sustained by 
the ‘High Court. in the present casé on'the principle that the sale 
held in’contravention of the provisions of Section;35 of the Act was 
à nullity: and, therefore, по question of setting aside the sale within 
the meaning of ‘Order XXI Rule 90 of the Code of Civil Procedure 

‘would arise. "This raises. the’ question whether: such a sale іза 
nullity. If a provision: of a statute: is only. directory, an act done 
jin contravention of the : provision. is manifestly not.a nullity. 
Section 35, of the Act is couched ina mandatory form and a casts 
^ interms a duty oa the Court.to comply with its provisions before 
'asale is heldi -Prima facie the ‘provision is mandatory at any rate, 
we shall assume it to be so for the purpose-of these-appeals. 


“Tt is difficult sometimes to distinguish ‘between an irregularity 
and a nàllity'; but the safest rule to determine what is an irregularity 
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and what is a nullity is to see whether the party can waive the 
objection ; if he can waive it, it amounts to an irregularity.; if he 
cannof, it is a nullity. ^ | 


“Аз a general- rule, the conditions imposed by statutes wbich 
authorise legal proceedings are treated as being indispensable to 
giving the Court jurisdiction. But if it appears that the statutory 
conditions were inserted by the legislature simply for the security 
or benefit of the parties to the action themselves; and that pubiic 
interests are involved, such- condition will not be considered as 
indispensable, either party may waive mien without affecting the 
jurisdiction of the Court.” - 


Where the Court acts without inherent jurisdiction, a party- 
affected cannot by waiver confer jurisdiction on it, which it bas not. 
Where such jurisdiction. is not wanting, a directory provision can 
obviously be waived. But a mandatory provision can only be 
waived if it is not conceived in the public interest, but in tbe interests 
of the party that waives it. In the -present case the executing Court 
and inherent jurisdiction to sell the property. We have assumed 
that Section 35 of the Act is a mandatory provision. lf so, the 
question is whether the said provision is conceived in the interests 
of the public or in the interests of the person affected by the non: 
observance of the provision. It is true that many provisions of the 


` Act were conceived.in the interest of the public, but the same cannot 


be said of Section 35 of the Act, which із really intended to protect 
the interests of a judgment-debtor and to see that a larger extent 
of his property than isnecessary to discharge the debt is not 
sold. Many situations may be visualized when the judgment- 
debtor does not seek to take advantage of.the benefit conferred on 
him under Section 35 of the- Act, for instance if the act of the pro- 
perty carved out -by the Court in Sale is separated from the rest of. 
his property, the value of the remaining property may be-injuriously 
affected by the said carving out, in which case the judgment-debtor 
may prefer to have his entire property sold is tbat be may realize the 
real value of the property: and pay part of the sale price towards tbe . 
decretal amount. He cannot obviously be compelled to submit to 
the sale of a part of the property to his disadvantage. : А provision 
intended for his benefit cannot be construed in such a way as to 
work to his detriment. But it is said that the proviso to Section 35 
of the Act indicates a contrary intention. Under that proviso, “If 
the highest amount bid for the property so specified is Jess than the 
price so specified, the Court may sell such property for such amount, 
if the decree-holder consents. in writing to forego'so much of the: 


amount decreed as is equal to the-difference between the highest bid 


т, 
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and the price so specified. This is only an option given to the decree- 
- holder; һе may exercise this option, if һе” does not like to go 
through the entire sale proceedings over again. In one contingency 
this proviso also: works: for the benefit of the judgment-debtor, for 
he will be relieved of part of his indebtedness. But anybow this 
does not show that the main provision is not intended for the 
. benefit of the judgment- -debtor. We are therefore, satisfied. “on a 
true construction of Section 35 of the Act, that it is intended only 
for the benefit of the judgment-debtor and, therefore.-he can waive 

- the right conferred on him under Section 35 of the Act.” 


On acareful reading of the. aforementioned Supreme Court decision it 


_ 1s obvious that the affected party can waive notice and by such waiver 
_it cannot be said that it has affected the public interest. Notice under 


Section 8 of Calcutta . Thika Tenancy Act, 1949 by the tenant ів only 


. meant to-give the landlord. an opportunity. to find out any other suitable 
tenant i in-the event of the tenant vacating the demised premises. There- 


fore, the landlord has every right to waive his notice and it cannot be 
argued that.absence of such. notice to the landlord would render the 


decree otiose. The notice is only for the benefit of private party ' 


without effecting public ‘interest, Therefore, non-compliance of these 
provisions can at the best be said ‘to be directory ond, therefore, such | 


- decree passed thereto cannot be said to be totally lack of jurisdiction. 


In the present case, the parties were conscious-before going to trial about 

such sutrender of tenancy. They further adduced documentary evidence 

on auch issue. The Court after considering the pleading and'evidence 

of the parties decided the issue in favour of the landlord. As such it 

cannot be said that the Court was в benefit of jurisdiction to adjudge upon 
such issue. 


18. The appellants bave, however, complained that issue relating 


'to surrender was recast on the date of hearing, therefore, the appellants 


who claimed Thika-Tenancy Right did not have adequate opportunity to 
adduce evidence I am at а loss to understand how such plea could be. 


‘taken by them. In case the Court committed some mistake and/or even 


wrong findings,. it was open to them to challenge those findings in 
appeal. In fact, the appeal was filed but subsequently it was dismissed 


-on account of abatement. Mr. Dasgupta the Jearned Counsel bas relied 


upon a decision ‘reported’ in (6) AIR 1999 SC page 593 in the case of 
Nagubai v. B. Shama Rao :— : 


*We are satisfied that the Леар went to trial with ful] 
knowledge that the question of lis pendens was in issue, had ample 
opportunity to ‘adduce their evidence thereon, and fully availed 
themselves of the same, and that in the circumstances, Ше absence of 


е 


tv 


р“ 


$ 
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a specific pleading on the question was a mere itregularity, which 
gru 4 résulted in n0 prejudice to them. : 


It was argued for the appellants that ag no plea of lis peiidens 
was taken in the pleadings, the evidence bearing on that question 
could not be .properly looked into; and that no decision could be 
given based on Exhibit-J, series that ,the sale dated 30. 1.1920 was 
affected by lis : and reliance was placed ` on the observations of Lord: 
Dunedin in (7) Siddik Kahomed Shah, v. Mt.. Saran, 1930 PC 57(1) 

-. (AIR V 17) (А); that *no ‘amount of evidence can bé looked into 
upon a plea which was never PUE forward". 


р 19. The appellants relied upon a decision reported in ( 8) A AIR 1990 
К Cal 105 in the case of Gopal Ch. Paul v. Smt. Amala Mondal, In the 
aforementioned single bench décisión it is found the facts i are quite 
- distinguishable from the instant, cáse. The ‘case Was'governed by the 
: provision of Thika | Tenancy ‘Act, 1949. By. virtue о subsequent 
amehdment in- the year 1969 the Thika Tenancy Act was withdrawn : 
from ‘Garden Reach area. with retrospective ` ‘effect. Accordingly. the 
Said area was ‘governed by the Transfer ‘of property Act. In the above · 
сазе, ; the ‘trial Court ‘passed a decree for eviction after’ passing of the 
‘Amenoment Act ‘that, the tenancy, was governed by the Transfer of 
: Property 7 Act | which was affirmed in the 'Sécond appeal, . There were two 
uaieadiments i in the West Bengal ‘Nob-agricultiral Tenancy Act, 1974 and 
186 which ` Were applicable to the, ‘Garden. ‘Reach area. Thi view of the 
‘ame ndment. ‘all proceedings including ех execution case were ‘beld fo ‘be 
‘ineffective ‘and ‘inoperative with retrospective effect notwithirtanding в any 
‘decision, decree or order to the contrary. Therefore, the Court held 
‘such decree was invalid, “But the ‘instant ‘cate is quite different. . Th the 
, present suit for partition the-preliminary decree was passed and heiiber 
party понтонов. the propriety of such preliminary decree. 


T 


20. A formidable point has been raised apaiiist the appellants by 
Mr. Dasgupta is that since ‘the’ appellant did not question against. the | 
‘preliminary decrée and allowed ‘it 'to'be final; ‘subsequently, ‘it was ‘not 
open to them to rálse &ny dispute regarding the validity of: the . Prelimi- 


жагу decree. In- ‘support of his submission, he placéd reliance of 
Section 97 of the С. P. ‘Code. : a 


. *Séction 97: "Where any ‘party aggrieved by a preliminary 
decree’ passed after the commercemént of this code doés not appeal 
from such decree, he shall be precluded from' disputing its correctness 

i inan appeal which may be preferred from the final decree," ` 

21. Ón a careful reading of the provision, it appears, that еге i iè 

an з embarge; on the appellants to dispute | the correctness of the pr Jimi- 


: nary decreo in an appeal against the final decree. The appeali isa 


кай; 


b= 
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Creatilre ofi аге aid the ‘scope. of: appeal ie also limited by t the Codé 
. ‘itself. The! respondents, have. reliéd i upon a décision reported in (9) AIR 

1963 sc 992i in the case of Venkata Reddy: & Ors. Ӯ. Peithy Reddy :— 


eig QA preliminary. decree ; passed, whether it is in a mortgage suit 
or a partition suit pot a tentative decree, but must, in so far as the 
matters dealt with by it are concerned, be regarded qs conclusive. ` No 
doubt, in suits such contemplate the making of two decrees f. e. 
preliminary .degrée and, final decree — . the decree which would be 
executable. would. be a final decree. But the finality. of a decree a 
decision does not necessarily depend upon it. being executable, The 
legislature, in. its., wisdom, has, thought , that suits of certain types 
would, be decided in stages and though. the sujt in such cases can be 
regarded as fully, and completely, decided о only after a final decree 
made the gecision of the, Court arrived at the earlier stage also has · 
. finality attached. to it. It would be relevant, to. refer to Section 97 of 
the Code of: Civil. ‚ Procedure, which, provides that where a party 
aggrieved by a preliminary ‘decree’ does not appeal from it, he is 
2^7 "preclüded from: disputing’ its’ correctness i in айу appeal. ‘which may be 
= preferred ‘from the ‘final decree. ‘This 4 provision ‘thus clearly indicates 
‘that Asto the matters coveréd by:it, à preliminary decree is regarded 
as - ‘embodying the final “decision of the Court ‘passing that 
‘decree? = ^ - - 
22. it has beoh farther argued à relying. on the basis of the decision 
reported in KLO) AIR 1965:8C 1325 in the case of Chittoorl Subbanna у. 
Kudappa'Subbanna and Ors.': :— 


bora 


dt. is utged for the dectee- holder respondent that the trial 


7 olan that where any ‘party ‘aggrieved , by a preliminary decres 
^ ‘passed after- the. commencement’ ‘of the, Code did not appeal from 
^ such decree, it would be 'preclüded' from' disputing its 'correctness in 
any appeal which might be preferred from: 'the final decree. The 
"object of Séction.97-is :that; questions which, had been urged by the 
‘parties запа, décided. -by-the- Courtat the. stage of the preliminary 
decree will:not-be open for re-agitation-at the:stage. of the preparation 
oft the-final, decree,and would-be- "taken as finally decided if no appeal 
had been preferred. against the preliminary decree.’ 

um 123, . ‘Mr.!Sahoo, the, learned Adyocate, appearing for the appellant 

‘has! placed. reliance on'a decision reported.i in (11):1996(3) SCC page-178 + 
‘AIR 1996 SC page 1819, Urban Improvement Trust, Jodhpur v. Gokul 
Narain (dead) by LRS. But the ‘said decision bas no relevancy in the 
present case. The appelldnt ‘has then again relied upon `а decision 


+ 
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(12) 1996(3) SCC page 301 in the case of Sabitri Dei v. Sarat Chandra’ 


Rout and Ors. Ona careful reading of the aforesaid decision of the Е 


Арех Court, it is indicated that such decision bas hardly aby “application 
to the present саве inasmuch as the relief claimed in - the above suit was 
already barred under Section 39 of the Orissa Estates Abolition Act; 
1951." Therefore, the Apex Court had taken such view that where the: 
decree is itself à nullity, the propriety of the -ame even can be challenged 
in execution under Section 47 of tbe C. P. С. Such. analog, cannot be ` 
stretched to the present case. ` The appellant then relied on a judgment 
reported in (13) 1995(5) SCC page 631 in the case of Mool Chand and . 
` Ors. v. Dy. Director, Consolidation and Ors „it bas been. held that once 
a preliminary decree is passed determining the fights of the parties, the 
final decree would. only work out these rights &hich have been directed 
in the preliminary decree. Failure to: appeal against the preliminary : 
' decree would operate asa bar to agitate in appeal filed against final - 
decree. Therefore, in the above circumstances I do not find how the 
decision cited supra has supported the appellant's case. i : 


. 24. Mr.Sahoo- has fervently pleaded by placing reliance on a 
decision reported i in (14) 1995(6) SCC p. 608 in the case of Narayan Vishnu' 
Hendre - and Ors. v. Baburao Savalaram Kothawala. On а careful 
- reading of the judgment it.appears that the case referred above are 

distinguishable on facts. - In the above-mentioned case, the parties had- 
questioned the decree itself before the Supreme Court but notin a 
subsequent suit. . Moreover, surrender alleged to have been made by 
- the appellants was under Calcutta Thika Tenancy Act, 1949 which was 
. accepted by the trial Court. The question of surrender is a factual 
` plea which the trial Court has already held in favour of the plaintiffs, 
“the same cannot be re- opened in the final decree proceeding. Assuming 
the appellants were Thika Tenants but for last so many years admittedly- 
they have not been paying. rent to the land-holder. The rent receipts | 
filed in this Court was also without prejudice and patently those receipts 
are during the pendency of ‘the appeal, thus, no credibility could be - 
attached on those receipts. | j 


‘25. The. appellants have not challenged aine division of 
` property by-the partition Commissioner nor about tbe share allotted te ' 
the parties. Therefore, those questions need not be discussed at length.. 


In the above- conspectus of the case, after careful cogitation, I 
found there is по -merit in. this appealand the same is, accordingly, 
dismissed but im: the circumstances without cost. Тһе. final decree. 
passed by the trial Court which was affirmed “ Ist appellate Court are. 
‘Hereby up-held. .. s `, 


;S. K. G. | DE 
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t CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Asish Baran Mukherjee 
"n . Decision : December 19, 1996 ` 
The State of West Bengal . E uu аа Appellant 


"E 


i 


| Versus . 
Pranab Ranjan Roy Х 5 e... Respondent* 


Code of Criminal Procedure,. 1973— ‘Sections 167 (5), 167 (5) (i), 
167(5) (iii), 468, 470(3)— Failure to conclude investigation witbin specified 
time— Provision mandatory— Accused liable to be discharged. 


Prevention of Corruption Act, 1988 — Section 13 (2), 13 (1) (e)— 


Assets disproportionate to known sonrces of income— Criminal misconduct. 


The opposite party while functioning as Director (Operation) and 
subsequently as Chief (Operation), Central Inland Water Transport 


‚ Corporation Ltd was found in possession of assets/properties to the 


tune of Rs. 3, 39, 725.63 p. which аге disproportionate to his known 
sources of income indicating that the said sum was acquired by ques- 
tionable means. Accordingly it was alleged that the opposite party was 
liable for committing criminal misconduct. After investigation charge- 
sheet was submitted on 4th May, 1994 for offences under Section 15(2) 
read with Section 13(1) (e) of the Prevention of Corruption Act, 1988. 
Thereafter the Special Court Judge after hearing discharged the accused 


Opposite party under Section 167(5) Criminal Procedure Code after 


holding that the cognizance of the case was taken beyond the scope of 
law. Being agerieved Revisional appiicata was preferred by the State 


‚Government. |. R n 


Dismissing the Revisional application the бош, 


HELD: It ts true that in thé matter of taking cognizance the time 
required for obtaining consent or sanction 1s to be excluded in terms of 


- Section 470 (3) Criminal Procedure. Code. But there is no provision in 


the Criminal Procedure Code or particularly anywhere in Chapter XXXVI 
of the said Code whereby the operation’ of : Section 167 Cr. P. C. has been 
limited. In other words, the*provision as laid down in Section 167 (5) 
Criminal Procedure Code as amended in its application with regard to 
West Bengal must come into play at the time'of investigation of an. 
offence. In the. present case the offence in question is not a Sessions 
triable offence and is also not the vffence coming within the categor y of 


- Section 167 (5) (1) Criminal Procedure Code. On the, other hand, it 


squarely comes within -the purview of Section: ‘167 ( 5) (iii) Criminal Proce- 
dure Code. : Accordingly: the investigation ds to be concluded within a 


*Criminal Revision No. 2399 of 1995 


4 
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period of two years from the. date when the accused or in the event of 
more than "one accused, 'oné “of them” was s ether driésied or mage his ` 
_ appearance in Court, vt Ww 4 co * (Para ) 


. In the present case, no prayer was made and obyiously i the question. 
of extenslon'of time by the learned Judge Hid'not arise." Section 167 (57 
Criminal Procedure Code also ‘gives a mandate on the Magistrate to 
_ stop‘ further investigation and to discharge the accused person аз-$ооп as 
the period mentioned therein is over. o Therefore, the provision of 
Section 470 Criminal Procedure "Code which might ес опе of the reasons 
for making a prayer before the Magistrate for extending the time for 
investigation is no answer to the provisions of Section 167(5) Criminal 
Proceduré Code which’ is- mandatory on the Magistrate as also the Special 
Jüdge whose póstilon 4s also- that -ofa Мада while dealing witha 
speciai Court case. 


E ^ 

Since ‘investigation was not concluded in a period of two years from 
that date andin ‘the absence of any more being. taken by the Investigating 
Officer for extending the' said’ pérlod and in the: absence of any order tà 
that: ? effect by the concerned Magistrate ‘continuance of. investigation 
. beyond'the statutory period violates a mandatory provision of the Crimi- 
nal Procedure Code and as: siich Investigation carried on after the sald 
"period as ‘also the submission ef charge ‘sheet beyond i period are усій. 
m the eye of law: я i ELS 109 


Cases referred to :— 
(1) 1979 (4) SCC 5 


(2) A. Bhaskaran v. State of West Bengal & Ors., 
1996 Cal Cr. LR 184 


Mr. C. C. Mukherjee | P a EE V. f or the Appellant - 
Mr S. S: Roy and: Abhra Mukherjea: "1 — Aet f or ine корона 


The judgment. of the. Court Was as follows: — 


The Revisiona] application has been preferred by the State of West 
- Bengal against. order .dated 18:8.94- passed by the Judge, 31d Special 
Court, Calcutta in Special Court Case No:7 of 1994 whereby the 
accused opposite party was discharged. ко xe loe 


2. The facts which gave rise ‘to the Special Court case in short i is 
that the opposite ' party “while functioning as Director (Operation), and 
sübsequently as'Chief (Operation); Central Inland ` Water Transport 
Corporation Ltd , during ` ‘the period 18th ‘December,’ 1982 - tó: 
31st August, 1990 committed criminal misconduct 'since'he was: found 
in“ posséssion ` of assets /properties’ to" the tune of Rs. 3,39; 7125.63 p: 
which are disproportionate to his. known sources of income indicating 


1997 (1) CLJ] State of W, B.v.-Pranab Ranjan Roy: 23 


that the said sum was acquired by questionable méans. After investigar 
tion, charge-sheet was submitted.on 4th of May, 1994 for offences under 
Section 13(2) read with Section 13(1Xe) ) of the Prevention of Corruption 
Act, 1988. | 


3. The Special Court deis following a hearing discharged thè 
accused opposite party under Section 167(5) Criminal -Procedure Code 
after coming to the conclusion that cognizance ‘of the саге was taken 
beyond the scope of law. ae 


| 4, -В ing aggrieved the ‘present revisional application has been 
filed alleging ‘that due to an erroneous exercise of judicial discretion the 
Special Court Judge assumed power which was not vested in him. Itis 
the further case of the petitioner that cognizance was taken in accor- 
dance with law and that Section 167(5) Criminal Procedure Code bas no 
application so far as prosecution under Prevention of Corruption Act 
is concerned? It is also the contention that there was по appearance 
by the accused at a period of time: so as to attract the dperation of 
Section 167(5) Criminal Procedure Code. It is also the contention that 
the time taken for obtaining saitction should bave been excluded for tho 
computation of the period for the purpose -of Section 167(5) Criminal 
Piocedure Code by virtue of Section 470 Criminal Procedure Code. 


S..I tave heard the: learned Advocates, tepresenting the petitioner 
as also the, opposite patty. The earned Advocate representing the 
petitioner. hàs raised. a number of objections in support of his contention 
that the impugned order. of the e е learned Special Court Judge is not In 
f accordance with law. He has referred to appropriate provisions of Pre- 
vention of Corruption ` “Act ‘in ordér to bring home hig point that the 
‘offence [п in question being exclusively triable by a Special Court, Sec- 
tion 1675, Criminal Procedure Code which speaks Of cases pending before 
the J udicíal Magistrates cannot attract . 5 the operation of Section 167(3) 
Criminal Procedure Code. It is digo his contention that Prevention of 
Corruption Act being a special law, Section 167(5) Criminal Procedure 
Code is not applicable. Н 


є. Ов the other hand, it is contended Љу -the learned Advocate 
CUN: 

appearing for: the opposite party. that the offérice in question was 
iovestigated | by C. B. I. under the ‘Special Police Establishment Act and 
since no procedure is prescribed dealing with investigation, Criminal 
Proceduré Code™ shall govern such investigation. He also contended 
‘that in view of the’ provision of Section 5(1), Prevention of Corruption 
` Act, Special Judge functions as Magistrate while exercising power urider 
‘the said Act. As far aa the scope of Section 470 Criminal Procedure 
Code i is concerned, it ig ‘his contention that, the said provision deals with 
` the question of limitation- on the point of taking cognizance ofa case, 
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ч 


" Accordfüg: to ‘him, it does not enhance “the period prescribed ias 


^ Section 167(5): -Criminal Procedure Code as it is applicable in West 


Bengal by virtue of the West Bengal Amendment. “It is also bis conten- . 


' tion that Section 470 Criminal Procedure Code appears in a Chapter of 


Criminal Procedure Codc -which deals: ‘with limitation, for. pune 
cognizance for certain offenses.: : 


. Page 5 in support: of.his contention that Special Judge created by ^ 


" Criminal Law (Amendment) Act, 1952 is a Magistrate having jurisdiction : 
· within the meaning of Section .167. to authorise detention -of accused in _ 


police custody. It- has been held.in ‘the said decision that Criminal ` 


"Procedure Code i is applicable when there is no conflict with the provi- 
'-aions of- Criminal: Law (Amendment) Act. Section 8 of the said 


. 


"Amendment Act empowers ‘the Special Judge to take cognizance of 
‘offence without the accused being committed to.bim. It is beld that in 
the event of a Special Judge, not having any power to' exercise. the power . 
-of temand of. the. accused produced before him o; release him on bail, 
it will lead to сап anomalous position. It has also been held that | 


Section 3 of the Criminal Procedure Code suggests that if the context : 


otherwise requires the word ‘Magistrate’ may include Magistratés who 


are. not specified in. the Section. It has further been held that this . . 


along with the Section 32: of the General Clauses Act, if read together, 
‘the Special Judge. can be Held to bea Magistrate for the purpose of” 


1 _ Section. 167 Criminal ` Procedure Code.” It bas specifically been held 


‘that although “ће - words "Special Judge" are not mentioned in Sec- 


. ,tion 167 Criminal. Procedure- Code, that, would not exclude the Special : 
Eus Judge. from- ~beiig a Magistrate having jurisdiction to try Cases under 


‘Section’ 167 Criminal Procedure Code, 


- 8. The conclusion arrived at by the Hon’ble er Courtin the 
aforesaid decision categorically comesin conflict with the submission 
-made. by the learned Advocate ` representing the. petitioner which is to 
the effect. that Special Judge being a creation of a special ‘statute and 
there being nothing in Section 167, Criminal Procedure Code mentioning 
Special Judge specifically the provisions of Section 167(5) Criminal - 
. Proçedure Code has.got no application in connection with investigation 
and trial of an offence ‘under Prevention ` of Corruption Act. since the. 
matter is a specia} statuto, 


9. 'So far as Section 470 Criniinal Procedure Code is РОР, 
‘a6 I. have stated | earlier - it "appears in-Chapter XXXVI dealing with 


"limitation for taking Cognizance of certain offences. Section 470 .. ` 


і 
n 


7; Learned Advocate for the ЕТЕ party has also relied on а, 
number of decisions in support of bis contention raised above. Hebas | 
referred to’ a decision reported in(1)1979(4) Supreme Court: Cases ~ 


n 


\ 


1 
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Criminal Procedure. Code lays down certain contingencies in which in 
~ ` the matter of computing’ the period of limitation the period mentioned 


therein are to be excluded. It is irue that in (ће matter of taking 
cognizance the time required for obtaining consent or sanction is to be 
excluded - in. terms of Section, 470(3) Criminal Procedure Code. 
Section 470 Criminal Procedure .Code is to be read along with 
Section 468 Criminal Procedure Code „which deals with the com- 
mencement of the period of limitation: The. contingencies as described 
in Section 470 Criminal Procedure Act are to be taken into con- 
sideration ` inthe > „matter `of сотробібв the period of ' limitation 
as mentioned in Section 468 Criminal! Procedure Code. But there is.no 
provision in the Criminal Procedure Code of particularly anywhére in 
Chapter XXXVI of the said Code whereby the operation ‘of Section 167 
Cr. P. C has been limited In other. words, the provision as laid down 
in Section 167(5) Criminal Procedure-Code as amended in its application 
with regard to West Bengal must come into play at the time of investi- © 
. - gation of an offence. In the present case, the offence in question is not 
. a Sessions triable offence and. is not also the’ offence coming within the 
category of Section 167(5)(i) Criminal Procedure Code Ор the other 


hand. it squarely comes -within the purview of, Section 167(5\(iii) 
‘Criminal Procedure Code Accordingly, the "investigation. is to be 
concluded within a period of:two years from: the date when accused or 
in the event of more than one'accused, one of them was either arrested 
"or made his appearance in Court. In the present case, the admitted 
factual position is that on'29.2.92 the accüsed appeared in the Lower 
*. Coürt, by filing a Vokalatnama for, return- of certain documents. Itis 
contended by: the learned Advocate for the petitioner that this is not 
the appearance within the meaning of Section 167(5) Criminal Procedure 
Code and as such the starting point for the purpose of computation 
cannot be taken from 29.2.92. On the other, hand, itis argued on 
behalf of the opposite party that the accused made his appearance on 
. 29.97.92 and as such investigation was required: to be completed witbin 
two -years from the said date. In the present case investigation was 
completed with the submission of charge-sheet on 4 5.94 which is beyond 
the period of two years from the initial date, namely, 29 2.92 in case the 
said date is taken to be the date of the appearance of the accused witbin 
" the meaning of Section 167(5) Criminal Procedure Code. The learned 
Advocate for the petitioner contends that inthe event of 29 2 92 being 
‘taken’ as the date of appearance, accused persons shall resort to an 
` application for surrender in' the Lower Court and there after shall 
_Temain "away "on call. It is 'submitted thatin this way the accused 
persons are likely to evade the provisions of Jaw: In order to come to 
a decision | on this - poet it is , necessary to take into consideration the 


& 


$98 . Stale of т. B. v. Pranab Ranjan Roy [ 1997 (1) vis 
‚ purport of Séction Té7(5) Criminal Proced ure ' Code as amended i incase ' 
of West 1 Beügál - ‘and. де the’ words used in thé said amendment ‘Which c 
shall be deemed tö reflect the’ concern lof the’ legislature i id briBging this 
Provision - in -thé 8tatüte Book: Thé: pùt posë 18` ‘obviously to máke 
certain limitation of | continuance of investigation which at times runs 
Over years. Depending i upon the naturé of thé offence stich Cffénces- have 
been grouped. uüder thrée heads’ with seperate’ periodi within which > 
avéstigation i is required to be completed. At îbè same’ time, provision 
has beet адо éinpowetihg the’ Inveitigating Officer to” satisfy thë 
Magistrate that for spécial гейвой and in the interèst of Justice continu- ` 
ation of investigation beyo nd. tlie statéd period i is necessary. THeréforé, 
ina ‘complicated c Cüse Ör in casé of ifiVesiigátion of an -offénce which the 
Investigating ‘Officer needs moré timé than prescribed by-law; he is at 
. liberty tó maké appropriate petition béforé "ће concerned Magistrate and . 
the lattér if adtisfied about thé genuineness of thé feason, Бе is atlibérty | 
to extend the said périod on sich périód from tiñe to time. The 
learned Advocate “for the petitioners submits that in the present case 
Investigátiüg Officer prayed for, sanction on 16.9. 93: and the said sanction. 
order | was ‘issued on 17.3.94 and it “féached the I. О on 218 of March, 
4994. " Obviously, in a situation like this it was incumbent for tbe 
Investigating Officer fo make dn appropriate prayer before the learned - 
Spécial Judgé ог the léarned Magistrate ásthe case may Бе to extend: 
the time for investigation stating the circumstances for which investiga- 
tion could not be completed within timé. Butin the present саве, no · 
such prayer was made dnd obviously the question of extension of time 
. by the learned Judge did not arive: Section 167(5) Criminal ‘Procedure , 


- Code also gives a mandate on the "Magistrate to stop further investiga- 


tion and to discharge the accus : persons as soon ав the period 
mentioned therein is"ovér. Therefore, the provision of Section 470 
Criminal Procedure Code which might bé one of (ће. reasons fot making 
:a prayer before the Magistrate forextending the time for irivéstigation 
is по answer to the provisions of Section 167(5) Criminal Procedure 
Code which is mandatory on -tbe Magistrate as also the Special Judge 


"whose position is also that of a Май while - dealing ith a ‘Special - | 


` 


Court case.” ^ А f 2 


10. The next quéstion obviously. will be whether the steps taken | 
by the accused on 29. 2.92 can be equatéd with “made his appearances” 
- within the meaning of Section 167 (5) Critninal Procedure Code.’ 1t : 
appears from the impugned order that thé learned Special Court Judge " 
ona perusal of the Lower Court record’ found that оп 29.2.92 the 


B accused ' appeared before "the Couft by filing:the Vokalatnama and on 


{һе same date he also prayed for return of Certain documents. The 


L 


vd 
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learned Special Judge. has also ‘criticised “the action of the learned 
C. M. M. since he did’not take the accused in custody even though there 
was nothing on record to show that he did not physically appear before 
the Court. Since there was fio order directing for personal appearance 
of the accused to that stage it was taken for granted that on 29.2.92 the 
accused actually made his appearance in ће Court below. On this 
роі ‘the’ ‘learned Advocate for the” opposite party’ has relied on a 
decision reported in (2) 1996 Calcutta Criminal Law Reporter 184 where 
the question of appearance for the purpose of Section 167 (5) Criminal 
Procedure Code was considered by this Court with reference to а num- 
ber of decisions of differsat Courts including the Supreme Coürt. The 
cénclision drawn by this Сой in consideration ‘of different decisions as 
also the provisions of law when ........:... to ihé present case léads to the 
irrésistable Gonclusion that 29.2.92 ‘shall’ be" taken to be the date of . 
appearatice Of’ thé ‘accused for ‘the purpose of Section 167(5) Criminal 
Prócédure Code. "Since “invéśtigätion was not concluded in a perlod of 
two years fiom that^dáte and iri the'absence of апу move being taken by 


‘the! la vestigatitig Officef for extetiding the said period and in the absence 


. of any order to that effect by the concerded Magistrate continuance of 


` the period" are 


. sion-of the period of investigation in a deserving саве. 


investigation beyond the statutory. period violates a mandatory provi- 


'sion of the Criminal Procedure Code and as such investigation carried 


on after the said’ petiod as’ also the submissidil Of charge-sheet beyond 

"void in the éye Of law: 'Sincé the concerned Magistrate 
did ‘not stop" the proceeding’ and discharge the accused in terms of the 
said provision of law, the leàrned Judge Special Court is within his rights . 


x H 


to apply. the said" provision ‘when the matter wás broughit to his notice 


at tlie iüstatice of the décubéd opposite party by resorting to an applica- 
tion to thateffeet. |^ ^". " ' TWO X 7 el cs фе 
COG au LC tS 7 я : ts 
^ 11. Regarding the apprehension in the mind of the interpretation 
of Section 167(5). Criminal Procedure Code will open a flood gaté of 
corruption catinot ‘be accepted: The right of'a citizen granted under 


МЫ 31° of iie" Constitution which firids réflection in Séctión 167(5) 


Criminal ‘Procedure Code as amended in case of West Bengal must be 


‘respected and -this salient provision of law cannot be allowed to be 


trampled by sweet will of the investigating machinary who does not 
even care to take any appropriate steps in appropriate times for exten- 
In the result, Lam of opinion that the impugned order is absolutely 
in accordancé with law апа thére'is no reason to interfere with the same. 
Accordingly the Revisional application stands dismissed on contest. 
EE NS METRE AE * . E d 
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E E CONSTITUTIONAL WRIT JURISDICTION 17 
‚ A Before Mr. Justice Satyabrata Sinha , .. 

i | Decision : December 5, 1996 | І ` | 
Раш Kr. Sengupta RM К | ў ian Petitioner А 
Vernis n “ibe ES 


\ 


\ 


-" ‚ Calcutta- Improvement Trust : m = inas “Respondent | 


` Constitution: of ` india—Articles ` 12, 226—Caleutta Improvement : 
Trust—A State within the meaning of the Article. · - 


э, West Bengal Premises (Tenancy Regulation) Act, 1976—Eviétion of E 


| occupant—Refusal ‘to extend licence or lease—Cannot be forcibly evicted 


without appropriate proceeding. 


_ The petitioner was in occupation da a premises on. i icing ienie: 
under. the Respondent Calcütta Improvement Trust. under an Agree- 


. ment. But subsequently tlie respondent refused to extend the period ` 


` .óflicence/lease and issued a- notice :to that effect upon the petitioner 
. for.eviction., The petitioner accordingly challenged this notice езун writ. : 


-petition before. the High Court. | Lok E iue. у 
1 The Court allowing the writ petition, f 


НЕГА: -Tt is now well-settled that as reidi the private dispute E 


: this Court does not exercise its Jurisdiction : under- Article 226 of the ~ 


A Ad 


^. Constitution nor this Court. ‘сап allow the prayer of the petitioner made 


inthe writ petitioner namely directing the respondents to withdraw the 
notice‘ and-.renew - the licence. The question which arises for considèra- 


. -tion in this writ application is as to whether the respondent Nò. I being . 
. a State within the meaning of Article 12 of the Constitution of India is 
entitled to use force for the Purpose of taking possession of the premises - ' 

-dn question. eus . К Para: 5) 


, In view of dhe matter here cannot be an y doubt that the petitioner 


| ESO be evicted forcibly wherefor a proceeding in accordance with аў. 
` may be initiated. - |. , Р | x _ (Fata 7). 


‘Casts кы to :— 


| 1) Sukumar Banerjed v. Chairman, C. I. Т., 82 CWN 392 
(2) AIR 1989 SC 993 ET 
(3) Parvatibai Subhanrao Nalawade v. Anwarall | Hasanéit i Макат, 
'' AIR 1992 SC 1780. 
(4) Bishnu Das v. State of Punjab, AIR 1961 SC 1570 
(5) Lallu Yeshwant y. Rao Jagadish, AIR 1986 SC 620 
.(6 Midnapur Zamindary Co. Lid. v. Naresh Магіп, 
AIR 1924 РС 144 — > : E 
*C. 0. No. 18327 (W) of 1996 | Ир; 


"E 
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Mr. ‚ Anupam Chatterjee ahi Biswajit Basi ox i the Petitioner 
Mr. Partha Sarathi Basu. эз Sor the -Respondent 


- The judgssent of the Court was as follows :— - 

This writ application is directed against à notice dated 30.10.96 
as contairied i in Annexure ‘F’ to the writ application whereby and where- 
' under the respondent No. 3 refused: to extend the period of licence/ 

lease. This Court; in the facts and circumstances of this case; although 
~ contentions have been raised at the Bar, does not consider it necessary 
to decide as to whether the Agreement is governed under the provision 
of the West Bengal Premises (Tenancj Regulation) Act, 1976 or not. 


2: However there cannot be any doubt that, the petitioner cannot 
_ be evicted forcibly.. - 


s uds "This. aspect of the matter -is оова by а decision of this 
Court in the case of (1) Sukumar’ Banerjee v. Chairman, C.I.T. reported 

іп 82 CWN 392 as also by the Supreme Court ‘of ane in the case 
reported i in (2). AIR 1989 SC 993. | | 


-- 


. 4. The learned -Counsel foi the ieipondeit has relied upon a 
decision of the Apex Court in the case of (3) Parvatibai Subhánrao 
', Nalawade v. Anwarali Hasanali Makani reported in AIR: 1992 SC 1780. 


Ínthatcase the Supreme Court was considering a civil dispute between. 


the parties arising: out of a consent decree. · In ‘that case the tenant 

. vacated the premises: on express · stipulation of the landlord that on 

construction of a new building the tenant would get identical area there- 

* in. The Apex Court observed that the landlord should bonour the 

` pledge given in the fórm óf.an undertaking. As there was a dispute as 

f regard identification ofa particular area іп the building, the Apex 

* Court femitted the, matter back to the Өс Court. _ The Apex 
Court hówever observed : :— 


“Before closing this judgment ч we would like to ЕДТ that 
in. -cases relating to immovable properties which are governed 
by the ‘ordinary civil law the High Court should not exercise its 
"special: jurisdiction under the ‘Constitution uniéss the circumstances 
"are" exceptional.. .This a -has -been аисшшеа, by this Court 
‚ earlier: оп several occasions." : | 


жле an 


5. Itis now well-settled: that as regards the private dispute. this _ 


- Court. does, not exercise ite jurisdiction under Article 226 of the Consti- 
tution nor. this Court can allow the prayer of the ‘petitioner made in the 
‘writ application, namely, directing. the respondents to withdraw the 
notice and renew.the зр, ‚ The question, which arises. for consideration 


p 
- А a B onu « 
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in:this. writ АБЫЙНЫ is as to whether the ТЕТЕ. No. 1, being a 

State within, the, meaning of Article 1? of the, Constitution of India i ja 

entitled to use force for the purpose of taking posses sion of the premises- 
in question. . This aspect, of. the matter hasbeen considered by the 

Supreme, Court in ‘the.case of (4) Bishnu 1 Das v. State of Punjab reported 

in AIR 1961 sc 1570 and (5) Lallu. Yeshwant v. Rao ‘Jagadish reported- 
jn AIR 1986 SC 620 wherein. ! the, Supreme. Court - had quoted , with 

‘approval, the decision -of .the Judicial Committee, in the - -case. of 
(6) Midnapur Zamindary Co. Lid. v. Naresh Narin reported in ‘AIR 1924 

‘Privy сое 144. r i 


| ES Tn’ ‘this view. of the matter, the decisions cited by ‘the learned 
' Counsel for. the ‘respondent, cannot be said to have any application in 
the facts of the present саве. ! 


-4 '-7.. - In-this. view of. the matter, there cannot be any doubt that the 


petitioner cannot' be evicted. icu Wwherefor a proceeding in accor- 
' dance with law may be initiated. 


? This writ application is dispo of vith а. aforementicasd | 
кү 7x p E 


. [ CIVIL REVISIONAL JURISDICTION ] 
Before | Mr. Justice Basudeva Panigrahi 
Е Décision : December 6, 1996 
‘Pradip Kr. Lodha B 55 por .. Petitioner | 
e i - Versus. : - | 
Elan Ali Khan & Ors. ‘ ^ АИГ .Opposit Parties* : 


Code of Civil Procedure Order 39 Rules 1 and 2—Temporary | 
‘injunction discretionary relief —Criterion—Sérloüs disputed question to be - 
-tried—Probability of being ‘entitled to телеси адаган injury or damage | 
Comparative hardship or inconvenience. o 

‘Land Reforms Act — Section 8 — Pre- -euaption - — Adjoining land 


Pu. ale 


- OWRers. 


"$C, о; No. 2930 of 1993 & €: 0. No. 2941- af 1998 -- AE 


^. 
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1^77 t arya. X 


т 


The lands in plot No. 417 in СМЕТАА belonged. 


"to the defendant No. 1 who purchased the plot from defendant No. 2 


by a registered deed. The applicant being an adjoiniDg owner filed an ' 
application claiming. pre- emption. As' the defendant No. 1 sold pore ' 
tions of this plot to defendant Nos. 3 and 4. they were also niade parties ' 
in the pre-emption proceeding. The opposite patty. No. i filed an 
application for, temporary injunctiqn under Order 39 Rules 1 and 2.of* 


. the Civil, Procedure Code alleging that the defendarit Nos. '3 and 4'have: 


started construction on the. suit land’ to ‘defeat the right ‘of the ‘opposite’ 
party in case of his success in ‘the pre- emption case. ‘The petitioner in 
€. О. No. 2941/93, also initigted ; a pre-emption proceeding in respect of 
'the same land alleging that the defendant Nos. 2 to 8 had'sold the land' 
to the defendant. Мо 1 by a convey ance dated 25th March, 1992. In! 
this. procesding also temporary: injunction was prayed for to restrain 
any construction ,on the suit land till the disposal of the proceeding. 
The trial Court alJowed the prayer for temporary ‘injunction and the 
First Appellate Court confirmed the said decision. Hence'the Беноа 
preferred, Revisional applications before the High Court. f 
p ‘Allowing the Revisional applications the Coprt, 
HELD: ‘While deciding the question of grantihg or refusing the 
prayer for injunction, the Court should not be oblivious that it has primary 
concern, with the, preservation, of ‘the property іп dispute till the legal 
wight is adjudicated. , Injunction isa judicial procéss'by which a part y is 
wequired to do ог refrain from doing any ‘particular act.” 1i is in the nature, 
of: preventive „relief to a „litigant to prevent future possible injury. In 


гб, 


"other..words the. Court on, exercise of the power ‘of granting‘ad-interim 
. injunction is. to preserve the subject matter of the suit. Tt is settled law 


: that the grant of . injunction isa discretionary ‘relief The exercise there- 
гоу, is, subject ta “the Court , satisfying that (1), thefe i is Serious disputed 
question, ta be tried in, the suit and: that ań act on the facts before the 
‚ Court, there,is probability of being “entiiled to the relief asked for by the 
cplainsffs{defendant (2) the, Court’ $ interference is necessary tb protect 
the party from, species, of, injury: In other words, Irreparable injury or 
‚ damage. would ensue before the legal right would be ‘established ‘at the 
` trial.and (3) that the , gomparative hardship or mischief or inconventence 
`, which is likely,to occur from withholding the' ишш wil! be greater 
. than that-would likely to, arise from graniirg it.’ ( Para 10 ): 
I ‚1 Савов referred (0. dls | 2i 
(1)- Gangadhar.Bhandari v. Lalmohan Mukherjee, TEM Cal LJ 451 


(2) , Madgn Cat Soo у. Sishu, Bala 4tta & Огз., 
.. AIR 1972 Cal ! 
(3) . 8; Ramalingam Pillai v G.R. Jdgadammal & Anr., 


(3 AIR 1957 AP 960 | 


iW qutt ux. 


Т 
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^ Mr. Saktinath Mukherjee and Saptangsa Basu OO fOr the Petitioner 
Mr. P. К. Dutta, Bidyut Banerjee | . А 

£ and P. Khare С PEN for the Opposite Parties 
The judgment of the бай таз аз follows : — LN ° 


These revisional applications-are directed against the order passed 
by the 2nd Court of the Additional District Judge, Midnapur in Misc. . 
Appeal Nos. 107 and 108/92" whereby and whereuuder the learned Addi- i 
tional District Judgë has dismissed the appeal and confirmed the order 
passed by the learned Munsif, 2nd Court of Midnapur in Judicial Misc. . 


-Gase No. 42/92. The opposite party No. 1 has initiated a proceeding 


being Judicial Misc. Case No: +1/92 in the 2nd Court of Munsif at 


Reforms Act against the petitioners,as defendants 3 and 4 and. the 
реч parties Nos. 2 and 3 as defendants 1 and 2 respectively. 


э. The short- facts stated in the application, inter alia, was that ` 
the lands in Plot No. 417 io Mouza-Rupnarayanpur belonged to: the - 
defendant No. 1 and the same constituted one holding. The applicants 
were the owner of the plot Nos. 418 and 419 and other lands in 
Rupnarayanpur- Mouza and- had been possessing the same. Piot 
No. 418 was situated to the adjoining west of plot No. 417 and, as eich. 


the opposite party - -No. 1 was an adjoining owner of the holding of the | 


opposite party No. 2. Tbe defendant No.2 had sold the land to the 


. - deferidant No. 1 by a registered | deed dated 2nd December, 1988 ata | 
valuable consideration of Rs. 120 ,000/- and the deed of conveyance was ; 


completed on 25th. March, 1992. As.such, the applicant being. an 


adjoining owner 'élaimed pre-emption of the same, and, accordingly, ·. 


filed an application before the learned Munsif, 2nd Court at Midnapur.,. 


; Subsequently, the applicant came to learn that by three (3) deeds dated ` 


22ud November, 1991, 25th November; 1991 and 27th November, 1991, 
the defendant No. 1 sold different portion of the said land to defendants. 


Запа 4 respectively and had presented the document for registra- 2 


tion on 30th November, 1991 showing fictitious valuation therein. In 
order to avoid future compli-ations, those defendants were.made parties , 


`- to the proceedings. The applicant had de»osited 1,20.060/. rupees 


together with Rs. 12,000/-. in the. Court below [tis claimed by the 
applicant that he being not a ceiling surplus ‘ho! der is, therefore, 
еа to pre- emption right. 


з. Opposite party No. 1 бай, inter alia, ед an pianoa for. 
temporary injunction under Order.39 Rules 1 and 2 of the Code of Civil . 
Procedure claiming: that he had a very good chance of success in the ; 
proceeding and the defendants 3 and 4 ee full well that the, 
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Proceeding would positively terminate in favour ‘of the applicant started 
construction in. hot-haste ‘just to -defeat the right of the opposite 
party No: 1. The balance of convenience and inconvenience is in favour 
of' the applicant. Therefore. he prayed that the defendants 3 and4 
be restrained by an order of. injunction from. making any temporary or 
permanent construction and from going on. with their construction on 
the land and/or from changing the nature and character thereof. 


* 4 The petitioners filed their written objection denving the mate- 
rial allegations contending, inter'alia. that the application under Sec- 
tion 8is not being maintainable, the apolication for injunction arisin^ 
therefrom would equally be untenable. . The applicant did not have any 
locus standt. . The application was speculative and filed with an oblique 
motive to harass the petitioners.: Tt is further stated that the applicant 
.' was a dealer in land aud had been purchasing land to sell others with 

the motive ‘of profit, earning As guch he had purchased several plots 
of land in different parts of the’ District-Midnavur and had been doing 

business _of *purchase-sale of land" The applicant was not a cultivator 

but has been dealing with tbe land for profit making. and, therefore, 
. filed this speculative application just to procure unfair advantage in 
` -case the application is decided in his favour. The petitioners have also 
stated that after having acquired the case lànd, they applied for conver- 
sion before the avpropriate authority and, accordingly, the authority 
after proper enquiry allowed the.prayer. The defendant No. 1 bad also 
purchased other lands and ‘amalgamate all tbe said lands including the 
land «oüght to be pre-empted and converted into a vast industrial estate. 
Various licences and permissions have been duly obtained and an 
industry is being established after investing huge amount and on obtai- 
ning sanctlon for construction from the Panchayat. The petitioners 
have already invested huge amount over Rs. 56 lacs for such industrial 
complex on and adjoining olots of the case land. The suit land had 
already lost its character as ‘agricultural Jand’. Butthe learned Munsif, 
2nd Court at Midnapur had passed an order of injunction directing the 
vetitioner for maintaining status quo, therefore, being aggrieved by the 
such judgment/order, the petitioner bad preferred an appeal before the 
learned District Judge. Midnapur, which was eventually transferred and 
disposed. of by the learned Additional District Judge, 2nd Court at 
Midnapur. whereby he confirmed tbe order- of the learned Munsif and 
dismissed the appeal. s 


ГЕ The petitioner i in C. O. No. 7941/93 has, inter alia, stated that 
the opposite party No. 1 as petitioner had initiated, a proceeding being 
Judicial Misc. Case No. 42/92 in the 2nd Court of Munsif at Midnapur 
for pre-emption under Section 8 of the West Bengal Land Reforms Act 


i 
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' against the . petitioner. ‘as s defendant. No, S and ` the, ‘opposite parties 2 
‹ 40 9 as defendants, 1° and 8 respéctively. It has béen ‘however, stated 
4 thatthe land in plot No, 417 i in Mouza- Rupnarayánpur had belonged to 

defendants 2 to 8. The applicant is tbe owner "of ‘plots 418'' 'and 
419 and the, other, lands i in ‘the same Mouza " and has been possessing the 
`t same. E No. 418.is situated adjoining . the holding of the дёѓепӣапів 
2 (0..8. . The defendants . 2to 8 had ‘sold the land 'tó "defendant 
‘ No.l is a, registered deed executed. on | 3rd Dec.: 1988 for consideration ' 
‘of Rs. 70,000/- and the conveyance was completed’ on ‘95th Match, 1992. 
‘As such, the applicant, being an "ad joining’ owner ‘was entitled to.pre- 
^. ,empt.the same. The, applicant came to learn that by two sale deeds 
~ . dated 22nd , November, 1991 and 25th ' November, 1991. the defenüant 
No. 1 so]d different portions of the said land to defendant No. 9.ànd. 
. had presented the, said documents for registration én 30th November, 
,- 1991 - showing fictitious valuation’ therein.’ 3n order-to avoid'future | 


“litigation the, said. defendant 1 had ‘also been made 88 а party tb tbe 
proceedings. The aoplicant had deposited Вв. -70 000/- together with 
-.7,000/-in the Court along with the said application.” It was, however, 
: stated in the application that he was not á ceiling surplus’ holder: As 
| ^ .wuch,, his application, for, pre-emption, however, в ШаіһѓаіпёЫе, № the 
-said application, the. opposite party No. 1 also: prayed for temporary 
' "injunction under Order 39 Rules T and 2 of the ' Code of Civit Procedure 


‚о 1 Claiming that he, had a good ‘chance of success therein: and tht defendant 


“No: 9 on. ‘the basis of such. fictitious 8 deeds' had proceeded with their. 

‚ construction over the case- land. n case, the defendant No 9 Would 

r .'&omplete the construction, there would be series’ of: complications which. 
: might also, stultify the rights of the: applicant, "The balancé of conve- 
nience and inconvenience being in his ' fávoür,! the defendaht'No 9 

- should.be, restrained by an ‘order of injunction from making any further 
‚1 + construction and/or . from. changin; ' the nature of‘ charactet со the 
. case-land, , The petitioners filed their written ‘objéction : denyifig the 
material allegations by contending, | inter alia, that the applicatronzunder 


Pu Section 8 being pot, maintainable, the application’ fòr injubétion Arising . 


out of it was algo , equally т untenable.’ The' application for pre-emption 


h -. was misconceived. ТЕ bas, also ' been stated’ that ‘the applicant was 
и, meither а. cultivator, nor a raiyat and the’ ‘instant dpplication bad 


been filed after a long. lapso of ‘time.’ Thé balance of^convénience 
and. inconvenience - bas tilted in ` favout “Of thé’ ‘defendant. No. 9. 


һм "With this averments, it is prayed for’ " distnised] of "the application 


V 


2 . for г injunction. The, learned Munsif by ` án “ordet .dated 8th 
^ November, 1991 passed  ín-,Misc. ‘Case Mo. 42/92 "was! inclined ` 
to allow’ the said application for injunction. The petitioner has 
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>t also claimed to “have 'inkešteð Re 56 lats for the (ВЕРА of: ccons- 
Ó- | , truction of the industria] complèx and ‘in čase'the prayer for'temporary 
i , injunction, is granted the etitioner would suffer ‘heavy and irreparable 
ba injury, whereby it could not proceed to complete the industrial! complex. 
a. The, balánce | of inconvenience ‘and ‘convenience is in favour of-the 
г defendant, No. Sand, accordingly; the prayer for injunction: should be 
refused. . The, learned trial Court, ‘however, ‘injuncted the petitioner 
a from proceeding | with the further Gofistrüétiorl. Therefore, the defen- 
* dant No. 9 being aggrieved by such 'ordet 'préfétréd’ an appeal’ before 
ithe learned District judge, Midnapur which was ‘eventually ' transferred 
A . and disposed of, by the Additional District Judge; Midnapur 'in Misc. 
c. Appeal No., 108/82 ‘whereunder the learned ‘Appellate ‘Court: also 
« *. Gogfirmed | the order ‘of the' léarnéd ‘Mansif. : ‘Being ‘aggrieved by and 


г: affected with’ the arder 9f injunction this Revisional application has been 
preferred aS to соев ‘the orders of the'Coürts below. 


габ} 6 Mr. Saktinath “Mukherjee, the learnéd Senior ‘Advocate appea- 
1 | ring for the petitioner, has strongly urged that ' in ‘the itistant cage both 
| ће Courts had palpably ‘committed: serious: erron in law as well as on 
La facis in granting | injunction “against! the petitioner. "It' is submitted that 
o the petitioner a after baving purchased t the land has роғ ап absolute tight 


4 of enjoyment and 'there de edd be'any clog or. impediment in the right 
. » Ofits enjoyment. in cage t injunction ia granted from proceeding with 


1 » Constructiop , of, the building ; the" money Which hhve' been already 

i Anvested for sych industrial complex shall gò wasted. 'On the'contrary 

E if injunction, із refused, ‘all that' what Can: be said is the applicant 

4 , temporarily may likely | be pui tó bome inconvenience, but; if he secures 

ku К кыр jn the applicalion he shal! get "the ldnd' including the improve- 

c ..ment Till the application for pre- -emption' is allowed thé petitioner 

cannot be. said to have а: ‘prima facle casd, rather, it cannot be argued 

'  *.that the. purahaser hae 1 nò, right to enjoy the property in whatever manner 

: he likeg to do. . ,Mr. Mukherjee Has also relied upon'a decision reported 

„in (1) 19180), CLI 451 and contended 'thàtin tase the ‘opposite party 

1, , No. 1 applicant succeeds’ ‘the ‘petitioner cannot claim, cost of improve- 

à ment on the, land from the pre‘emptée. ' In this back-ground, the 

n Wi > applicants’ prayer for injunction ought пої’ to ‘have: been allowed.by the 

{ ‚ Courts: below... He | has also placed ‘strong reliance -on-the decision 

\  , reported in (2), AIR. 1972 ‘Cal 5 502 intlie''case оѓ Madan Mohan Ghosh 
1 


.v.'Sishu Bala Atta: and Ors." In’ thé above ‘full bench decision, the 
. rights of co- owner | has been discussed ahd it turns Out that the Court has 

‚ mo,power - either to. grant or  réfüse ‘the ‘prayer ‘for injunction. The 
1; petitioner ‘has also relied. on’ а decisidn reported in (3) 1957 Andhra 
Pradesh 960, 5. “Ramalingam Pillal v. С“ В: Jagadammal'and' Ants; where 
‚ the, riglits of. 8, urchaser has béenm indicated. in the ‘aforementioned case 
it has been a as follows :— 


us 
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"(a) Transfer of Property Act (1882), Sections 55(1)(d), 55(6)(a) . 
and 54— Contract for sale—Rights of purcbaser—Claim for mesne 
profits—Not maintainable. ` 


In view of Section 54 of the Transfer of Property Act there is no 
room for the ‘contention that the purchaser becomes in equity the 
owner of the estate under the contract of sale and the vendor holds 
the property in the trust for him. The buyeris entitled to the rents 
and profits of the property on-the passing of the ownership to him 
by the execution of a sale deed by the vendor. 


It cannot be said that the possession of the vendor is wrongful 
or that he is bound to account to the purchaser for profit till the sale 
deed is executéd in favour of the plaintiff. -The purchaser, therefore, 
cannot sue for mesne profits from the date of contract for sale to th 
date on which he obtains possession." i 


The petitioner being a pre-emptee has every right to improve the land 
and'also the right of enjoyment and it cannot be whittled-down or 
curtailed, interfere with by clamping and order of injunction. 
Mr. Mukherjee has submitted that since 56 lacs of rupees has been 


, invested for the industrial complex and apart from the case-land other 


adjoining land has been amalgamated thereto and a huge complex has 
been already built, if the Court, at this stage restrained the petitioner 
from completing the construction, then the main purpose for which the 
petitioner has proceeded with the construction so long would be 
defeated. At the best, in case the applicant/opposite party No 1 
succeeds in the pre-emption application he may get back the land along 
with the construction, He shall not, in any case, be put to loss.. 
The balance of convenience and inconvenience therefore, has tilted 
in favour of the petitioner. 


7. Mr. Bidyut Banerjee, the learned Senior Advocate appearing for 
the opposite party No. 1, has argued in support of tbe judgment passed 
by both the Courts below by stating that in case, the nature and charac- 
ter of the land is lost ; the applicant will be put to serious prejudice and ' 
the character of argicultural land is likely to loose its identity. The 
applicant being'an adjoining owner is entitled to the pre-emption right 
and for that. reason both the Courts below having found a prima facie © 
case with the petitioner, were therefore, inclined by passing an order of 
status quo. The best re-course would be, in the above back-ground to 
direct the learned 2nd Court of Munsif at Midnapur to dispose of the , 
case as has been directed by the Appellate Court. This Court while . 
exercising its revisional jurisdictional.should be slow and wary te. 
interfere with the discretionary and equitable order passed by the Courts 
below. 


t 
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8. Mr. Dutta, the. learned. senior Advocate- appearing for the 
opposite party No..1—pre-emptor; has submitted tbat this Court should 
not allow the petitioner to change the nature, ‘character and use of land 
which is completely within the domain of the authority under Sec- 
tion 4C of the West Bengal Land Reforms Act. In case, auch injunction 
is refused it may amount to granting permission and the authority 
shall be forced to: pass'-an order for changing the character of the 
land which may- tantamount to interferring with the 'jugisdiction of the 
authority. Ifconversion into a non-agricultural land. from agricultural 
tenancy is allowed it would work-out serious prejudice to the applicant/ 
opposite party No.1. Therefore, the pre emptce should not be given a 
free -hand to proceed' with the construction, particularly when, no 
application for conversion has been made. | І 


9. The petitioner has filed. ай affidavit showing that the conver- 
sion of the land from agricultural to non-agricultural bas been allowed 
under Section 4C(2) of the West Bengal Land Reforms Amendment Act. 
Therefore, ‘in such situation, the initial objection taken by Mr. Dutta 
seems to haye no legal basis. 


B D 


. . 10. While deciding the question of granting.or refusing the prayer 
for injunction, the Court should not be oblivious that it has primary 
concern with the preservation of the property in dispute till the legal 
right is adjudicated. Injunction isa judicial process by which a party 
is required to do ·ог. refrain from doing any particular act. It is in the 
nature of preventive relief to a litigant to prevent future possible injury. 
In other words, the: Court on exercise of the power of granting ad- 
interim “injunction ів бо preserve the subject matter of the suit. It is 
settled ‘law-that the grant of injunction is a discretionary relief. The 
exercise thereof, is subject to the Court satisfying that (1) there is Beri- 

` ous disputed question to be tried in the suit and that an act, on the facts 

before the Court, there is probability being entitled to the relief asked 
for by the plaintiffs/defendant (2) the Court's interference is necessary 
to protect the party from species of injury. In other words, irreparable 
injury or, damage would ensue before the legal right would be esta- 

. blished at the trial ; and (3) that, the comparative hardship or mischief 

oF inconvenience which is likely 10 occur from withholding the injunc- 

tion will be greater than that would likely to arise from granting it. 

1L. Adverting to the case, I find the petitioner has taken a cate- 
gorically stand that immediately after the purchase he has invested huge 
amount by not only levelling the land but also. substantially proceeding 
with the construction for the purpose of erecting an industrial complex. 

The pre-emptee has an absoluto right of enjoy ment till it is decided that 
the opposite party No. l/applicant has a better right of pre-emption. 

In саве, an order of injunction is granted against the petitioner, then, 


PI 


м 


i happen is after -the disposal of the case the applicant’ ‘shall | get Back the" 
t 


П 
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| thoro с ‘would. surely ba a clog on bis enjoyment } which may fetter his 


righty . Onithe other hand, if injunction is refused all that which may’ ` 


Property including the i improvement made thereon. "m 

12. Mr г. Banerjee hag advanced a contention that it it would amount 
со changingthe nature and. character, of the property in саве injunétión' 
is refnsed; it pemg to bea frnitless. argument, as the petitioner Was all 
‘along: allowed: to. proceed. with, the construction ‘of the building til ibe! 
date- of the application. Had the applicant / opposite party No'1 bech - 


conscious. of: his right ?. He could have filed. such petition for injunction. | 


- müch»earlier. so.‘that the petitioner could, not have progressed with tbe' 


construction ‘work til this stage. Mat this stage, the petitioner is pro~ 


` hibited from completing the Construction, rather, the baldnce ‘of incon- 


venience would be greater than the refusal of ` injunotion ' Mr. Datta 


` 


the .learned Advocate has advanced a serious contention that by alow- : 


ing the injunction it. will “amount. to permitting the ' petitioner from 
chaaging the nature and character of the case land as it may torn into 
a non-agricultural land. I find there is little force ih the aforesaid 


submission. inasmuch ag permission for conversion has already beet А 


ТИ! ` 


granted by the authorities. E x 


13. Ia. case, the petitioner completes | the construction he shall 
mot claim апу equity for such act. He may do so at his own risk' which, 
will be subject to the result of the proceeding under Séction'8 of tHe 
"West Bengal Land Reforms Act. It is open to the ‘authorities to pass 


such further order зо ав: to. greserve.t the nature and charactér' oftheland . 


‘at the final disposal of the Cpsc. if the authority i is во ‘inclined it cah 
idireet the petitioner.to bring it to. the original’ stage where it wae on tho 


date of the proceeding at. bis own cost. For which, he'shall not claim...’ 


“any equity, but on the, other, hand if an order for maiaténancé ‘of ‘status 
qquo is -made, it would cause serious prejudice ı to the petitioner. E 


14 ‘Taking the, over all. situation into consideration and after . 


vgiving serious cogitation to the case, I find that it would be' appropriate 


(to direct (ће: 2nd . Munsif to dispose, of the application within З months: ` 


"from the; date,of communication of the order. The oppésité party now, 
' is directed: to communicate, this ‹ order. to the tearndd Muásif'at his « own 
‹ gost through , a, speçial, messepger the cost of which shal ne deposited. 

wwithin a week. - : „А 


» Accordingly, | the; оаа applications . Bre allowed 86 per ‘the 


a отаи in the, circumstances without costs. НОЕ 


J 9. K. С. 


i t 
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AD C CONSTITUTIONAL WRIT JURISDICTION 1 
Ж Before Mr. Justice Saiyabrata Sinha | 
Ж Decision : November 21, 1996 
‘In ré i P. P. Каја Reday Е еме 77 Petitioner" 
Constitution of India—Articles 14. 26 & 298— Contract for running 
shop— Allegation against the petitioner—Petitioner evicted—Sbop closed 
—Respóndenit no right to Me lani Contráct ¥oid— pétitiond? hás ho legal 
right, No violation of iiatural jistico—Cortract Between private persons 
—Writ petition does iot lie. © 7 С С 0777 Pet es : 
ERM И зн ушу а ТМА АХ bey uv p bee le oe 
|, Ansagregment was executed between the petitioner and respondent 
No. 2 оп the basis of which the petitioner was permitted to run a Tuck 
Shop on the terms and conditions mentioned: th'efein:'cAecording to 
Clause 13 of the said agreement in the matters of dispute the:Principal's 
decision will be final and binding on the petitioner: On the basis of this 
agreement, thexpetitioner started a Tuck Shop. . In terms of Clause 3 
of the agreement the peti tioner was prohibited from making any perma- 
nent structure-except with the writ’ed approval cf the Principal. On 
47.96 certain’ allegations Were made ás ‘dgaidgt the petitioner and by an 
order dated 17.7.96 the petitioner was asked to Vacate the shop room 
within'1916:96:^ 8-1 3 8.96 on.ibsttuctionscof the respondent No. 2 the 
Military and Police authority removed mostiof thé article fromthe shop. 
At this- the petitionet challenged the- action ofthe Respondents by a 
writ petition before the High Court. In thigswrit proceedings an appli- 
cation for intervenfipn ;hag been filed-on behalf of some, guardians of 
the wards. wherein „various allegations have, been made against the 
petitioner. Ah Фу pianu Т 22 ral YA 
Dismissing the writ petition the Court, «7» : ^e nv M 
‘HELD +: The land 'Un whicfi the.school building stands admittedly 
belongs to the Union of India. If any transfer of ^süch land i$ made the 
same must conform to the provisions of Article 298 of the Constitution 
of India, It is not the case of the petitioner that the Principal was . 
authorised to enter, into, such an agreement on behalf of the Union of 
India, nor does the agreement disclose such auihority in her favour. By 
such agreément, thévéforé, Ihe petitioner did vot dérive’an y right, title or 
interest In respect of the premises in question, ~~" prs (Para 10 ) 
бе, tote u Am y А, Е 
, Lhe question relating to exercise, of jurisdiction bya writ Court in 
the matter of a contract із по longer res Integra. The Court ts required 
to exercise its vigil at the timé of stant ae contract or distribution of 
largess and has a duty to see that the Staté is fór publié goods and in 
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public interest. It is also well settled that a- Court. will exercise tts 


discretion only when the writ petition involves a public law element. 
\ | ( Para 15 ) 


4 


It is well known that the Court will have no jurisdiction to. entertain 
a writ application in a matter governed by contract-qua-contract asin 
sucha’ matter public law element is not involved. ( Para 18 2 


It is nota case where petitioner derlved апу legal right to continue 
to occupy the stall in question inasmuch as, the coutrcct itself was void 
ab-initio. The question as to whether principles of natural justice would 


be attracted or not Kgepends upon the facts and circumstances of each case. 
( Para 19 ) 


Cases referred to :— 
(1) Bishan Das & Ors. v. State prune & Ors., 
AIR 1961 SC 1570 | 
(2) Calcutta Gas Company (Prop ) Ltd. v. State of West Bengal 
& Ors., AIR 1962 SC 1044 
(3) State of U. P. & Ors v. Maharaja Dharmander Prasad Singh, 
AIR 1989 SC 997 
(4) U. P. Financial Corporation v. M/s. Nayer ee & Acelytene 
.. - Gas Ltd., 1994 (7) SCC 551 i 
(5) M/s. Radha Krishna Agarwal у. State о] Bihar, 
AIR 1977 SC 1496 
(6) Ms. Pancham Singh v. State of Bihar, 1991 (1) PLIR 352 
(7) Life Insurance Corporation v. Escorts, AIR 1986 SC 1370 
(8) Е. С.І. & Ors. v. Jagannath Dutta & Qrs. » 
AIR 1993 SC 1494 | 
(9) State of Gujarat y. Meghraj Pethraj Shah "Charitable Trust 
& Ors , 1994 (3) SCC 552 , 
(10) Assistant Excise Commissioner v. Issac Peter, 
1994 (4) SCC 104 
(11) А. С. Roy Co. & Ors. у. Union of India, AIR 1995 Cal 246 
| (12) G. B. Mahajan & Ors v. Jalgaon Мира! Council & Ors., 
1991 (3) SCC 91 7 
(13) Unlon of India v. E. C. Nambadri, 199] (3) SCC 38 
(14) Chandra Gupta IFS v. The Secretary of Government of India, 
Ministry of Environment and Forest & Ors., 
AIR 1995 SC 44 


(15) Lallu Yeshwant Sing (Decd.) v Rao нЕ Sing & Ors, 
AIR 1968 SC 620 2 = 


\ 
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Mr. K. K. Maltra and аьей Ali She: C vr user the Petitioner 
Mr. D. Р. Majumder. ДР P we for the Applicant ' 
Mr. Go pal Chakraborty, Ajoy. Datia ånd | | 

‚ . Arun Kumar Maji IAM hf or thé Respondent -No. 3 
Mr. P. K. Banerjee. . * Xe pA eo yer the State 


The judgment of thé Court was as follows :— i 


The petitioner: has filed this writ application, inter alia, praying 
for issuance of a writ of or in the pature of Mandamus directing the 
respondents to allow him to carry on his businéss of Tuck Shop pursuant 
to the agreement entered into by-and between the petitioner and the 
H respondent No.2. A copy of the said agreement has been produced 
before th: 8 Court. The petitioner was permitted -to-run‘a Tuck Shop on 
the terms and conditions mentioned therein In terms of the. aforemen- 
tioned agreement, the price of the articles which | are to be sold had been 
fixed. Clause 13 "of the’ said agreement ‘states that in the matters of 
dispute the Principal’ s decision will be final and binding on the contrac- 
tor. In terms of, Clause 3 of the said agreement the petitioner was 
prohibited from making any permanent structure even at his cost except 
with the written-approval of the: Principal.. лг. -, i 5 


1 


2. Onor about 27.9 94 а Circular was issued calling upon the 

members of the staff to give their opinion in writing as to the opening 

“of a Tuck Shop in the school, campus. The ‘said. circularis contained ` 
in Annexure ‘A’ to the writ application and only thereafter upon a 
resolution. having been passed by.the. members of the Managing Com- 
mittee the aforementioned agreement was entered into on 1.1.95 and 
pursuant thereto the petitioner was to pay a sum of Rs. 160/- per month 
as well'as'electrical charges at the rate of Rs..50/- per month and water 
charges at the rate of Rs. 10/- per month. The petitioner contends that 
he had:constructed the shop in question on the basis of a plan prepared 
by the Principal which has been denied ana disputed by the respondents. 
In Paragraph.10 of the afüdavit-in-opposition it has been stated that the 
petitioner was made certain renovation · On-4 7 96 certain allegations 

. were made.as against the petitioner and by ап order dated 17.7.96 the 

"petitioner :wás asked to vacate the shop room within 19.7.96 inter alia; 

:. upon complaints that he bad been selling bard drinks mixed with soft 
drinks to the students. Allegedly the petitioner refused to acceptihe 
said notice and the same was pasted ontbe door of the shop room. 

“Allegedly on 2.8.96 an order was passed by the respondent No. 2 - 

' directing tbat P. M. Reddy who is a Chowkidar of Refrigeration section 

. should not sit in the Tuck Shop as he is ап unauthorised petson. The 
said letter is contained in Annexure ‘A’ to the affidavit-in-reply. It has 
further bzen.stated that despite the purported termination of the tenancy; . 
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the respondent "No.2 purchased soft drinks {тош іће aforementioned 
‘shop... However ор 13.8.96 on instruction of the respondent No. 2 the 
Military and Police authority removed Most of the articles, including He 
Books.. In. the. affidavit-in- opposition t the, "respondent No.2 has 8 çlearly 
stated that the complaints were being received from the Дигер and 
ae to the effect that the petitioner has been selling liquor mixing 


ae Ne 


; Wenden in question, 


КЕ -E HI ern 
z "3 жа! application “Port intervention diis been ledon behalf of 
some’ guardians of ‘the: ‘wards wherein various я ‘been 
alleged againit the petitioner. 

v 'R thy тз} 
EE 44, Keeping in in ‘view the. point involved. in. iii application, Both 
‘the main writ application as well asthe, applicagion or p iL are 
taken up for hearing together. . ZEE 


SNP OSE Mri K. K. Mätä Medrned Counsel for the petitioner very fairly 


submits that ‘thé ‘petitidnér: Hastio’ objection ‘if ‘this ' Court:takes:into 
consideration the statements шайб: by ће intervenor. and allow the said 


n Edd: жю ыр E 


© 6 Th view " ‘the - ‘stand taken “By the learned Condsel fór the : 
репно Я application for intervetifion чє аПомеаг ML 


E he oU. Tc Gaj ро 

“7; "MUR K.Maitra, learned Couhsel for the pido nter alia, 
Submit that the petitioner having been ii: possession cof:the premises in 
question “and having»constructed* the ‘shop: room ав would.be evident 
fron. Paragraph 13 «ofi the -writ ‘application: it..cculd not ‘have 

bech: evietédo - Phe learned Counsel in support .of the. aforemen- 

üoned- conténtiom has-relied upóti^a*'decigion ofthe. Supreme Court 
reportéd in'(1) AFR 1961, SC 1570. ^ Fhe'lédrned : Counsel, subsiits that 
keeping іп'’уіею еч ѓасі. that a -вегіоив? allegation has been-made as 
agalnst'the petitioner, he was'entitled'to-an ‘opportunity: of hearing and 
as in the Thstant case the principles of'natural"justice-bad been violated 
at the hands’. ofthe: respondent which/is'& ‘State’ within the meaning of 
Article 12> of ‘the: Constitution of India, the action -onthe part of the 
respondent^müstobe held to be ‘illegal and Баб: іп law. The learned 
Counsel farther submits аі in ‘апу event'the:zpetitioner bad acquired a 
right in terms of ‘the aforementioned’ agreementidated 1.5 94, inasmuch 
as, in terms thereof-he was entitled to run the shop for a period of three 
years although such agreement was terminable on™ giving one month's 
notice. - The learned Counsel in support of tlie aforementioned conten- 
tion has relied upona decision reported in (2). AIR 1962. SC 1044. It 


' 


2 
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was furtherc,submitted., that if the condition of the agreement is one 

_ sided’ and against the public policy, the petitioner can question the 
same as being violative of Section 29 bf Indian contract as ^well as 
Article 14 of the Constitution of India. ' .: S ~ 


D Sr tk аро aie cre 5. 1.09 si 

"78^ "The-learned "Counsel for "tlie respondents on the other hand 

. submits that this writ application is not maintainable as by reason of the 
sáme tlie ‘petitionerratends.to enforce the contract. The leartied Counsel 
in this -connectiom..has placed-a strong reliance.-mpon “а decision 
of’ thé Supreme. Court of- India" reported зіп .1994(3) SCC 552:. The 
learned Counsel submits that in: the instant. ease the respondents-have 
made out a sufficient cause for terminating the tenancy and thus there is 
Absolutely по řeason as to why ‘this* Court should interfére with the 
impugned ‘action. So faras “the alleged ‘construction iade by the 
etitiórer-is:concerned the Jéarhed'Counsel ‘has drawn my atténtion to 
^lause/3 Ofrthé aforementioned agreenient‘as-well as Paragraph 10 of the 
ümdawitein-opposition and subihits'ómnthe basis thereof that the story 
üfinakiirà* cónstruction by the’ petitioner isnot: correct, In'any event 
the learned Counsel submits that keeping in view -the nature of-allega- 
tions, made against, the petitioner this Court should not exercise its 
equitable viri: jurisdiction. , .,.., 5 . 


wee gcd fler mars : е 

9. The first question which arises for-consideration-in this-appli- 
cation ів;аз to whether the respondent No.2. had,any authority ог juris- 
diction tarenter into the aforementioned agreement with the petitioner. 
Fu 10; Frm a etter; dated 19:8.96-ав contained in Annexure ‘А’ to 
the dffidavit-in-reply to. thé affidavit-in-opposition ‘of the respondents 
filed by the petitioner “himself, ^it is'evident that the fespondent No. 2 
had nó such authority. | THe їшї ра which the school building stands 
admittedly belongs to. the ‘Union. of India. If any transfer Of such land 
is niai 


dé; the same. must confotin to` the provisions of Afticle 298 of 
the Constitution of India lt is Bot the case of the ‘petitioner that 
fhe Principal, was authorised to-enter-into such ап agreement ontbehalf 

, Ofth¢ Union vof India пої” does: thelagreement.disclosé suth authority. 
id her favour. By reason of such agreement, therefore, the petitioner 
did not derivé any right, title-or interest in respect of the premises in 
question. «s, "^ ct ree ate poron L e M 
1101.7 Itis án adülittéd Tact ‘thatthe petitioner was tarining’a book 
shop-cum-éanteen in the disputed premises:on the basis of the agreement 
dated 1,1.95.;. It is, also admitted that. the petitioner has been evicted 
upon Iesuance ,of Де notice dated 17th, July, 1996 By-aéking him to 


Н 


vacate the premises by 19th Jaly, 1996, According to thé respondent, 


the petitioner was evicted on various grounds including i=- 
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1. Sale of hard drinks mixed’ up with the soft drinks ; 
2. Sale of obscene literature ; { 
3. Sale of guide books ; 


` 


4. Sale of articles in excess of the price fixed therefor in. terms 
of the said- agreement. - 


12. The ‘petitioner has of course denied and disputed the E 
allegations but this Court in exercise of its jurisdiction under Article 226 


of the Constitution of India cannot consider the question as to "whether | 


{һе petitioner is guilty of violation of such agreement or not. 
13. In (3), State of U. P. & Ors. v. Maharaja Dharmander Prasad 
Singh reported in AIR 1989 SC 997, the Apex Court held as follows :— 


' “On a consideration of the matter. we think, in the facts and 
circumstances of this case, the High Court should have abstained 


.from the examination of the legality or correctness of the purported : 
cancellation of the lease which involved resolution-of disputes on ` 


qarationi of fact as well." + Tos 


14. Furthermore, this writ application involves a disputed ques- 
tion of fact. This Court, as is well known, cannot enter into a thicket 
of such a disputed question. 


15.- The quéstion relating to exercise of jurisdiction by a writ 


Court in (ће matter ofa contract is no longer res integra. The Court 
` is required to exercise its,vigil at the time of grant of contract or distri- 
bution of largess and has a duty to sce that State for public goods and 
“in public interest. It is also well-settled that a Court will exercise its 
discretion only when the writ petition . involves a public law element. 


The approach of the Court in deciding such an issue would be different 


when the primary object of the contract provides public service to the 
people as agdinst a contract involving pure commercial venture. 


16. In (4) U.. P. Financial Corporation v. M/s. Nayer re & 
А [Леле Gas Ltd. reported in JT 1994 (7) SC 551 it appears that unless 
its action is mala-fide oven a wrong decision taken by it is not open to 
challenge.. The Apex Court observed :— А 


| ‚ “It is not for the Court or a third party to substitute its deci: 


sion, however, not prudent, commercial or business like, it may be, 
for the decision of the Corporation.’ 


| 17. In(5) M/s Radha Krishna Agarwal v. State of Bihar reported 
in AIR 1977 SC 1496, the ‘Supreme Court while carving out three cate- 
"'gories Of cases vis-a-vis thé right of judicial review, inter alia, held that 


where a contract entered into’ between the State and persons ‘agerieved’ 


[ 
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is non- -statutory and. purely contractual. of the ‘rights and obligation of 
the parties thereto are governed by the terms of the contract, a writ 
petition.sháll not lie. However, keeping in view the subsequert deve- 
lopment in Jaw in the field a contract vis-a-vis jurisdiction of the High 
Court to entertain the writ application, a Full Bench of the Petra 

High Court presided over by М. P. Singh, J. (as His Lordship then was) 
іп (6)° Ms. Pancham Singh v. State of Bihar. reported i in1991 (1) PLIR © 
352 held that apart from three categories adumbrated in Radhakrishnan 
there exists:fourth category námely, that a writ petition shall also be 
maintainable where the contract has been terminated by the State ona 
ground dehors any of the terms of the contract and which i is per se 


Е violative. of Article 14 of the Constitution of India. 


18. No such base has been made out in the instant саве. Fur- 
thermore, it is well known that the Court will have no jurisdiction to 
entertain - a writ application ina matter governed: by contract-qua-con- 
tract as ‘in such a matter public law clement i is not involved. Reference 
- in this. connection may "be: made to (7) Life Insurance Corporation v. 
Escorts reported’ in AIR 1986 SC 1370 ; (8) F. C. I. & Ors. v. Jagannath 
‘Dutta & Ors. reported in AIR 1995 SC 1494 ; (9) State of Gujarat v. 
Meghraj. Peihraj ‘Shah Charitable Trust reported in 1994(3) SCC 552 ; 
(10) Assistant ' Excise Commissioner v. Issac Peter reported in 1994(4) 
SCC 104 which have been followed mein a decision ; (11) 4. C. Roy 
Co. & Ors v. Union of India reported in AIR 1995 Cal 246. Inthe 
case reported in (12) 1921 (3) SCC 91, che Supreme Court held that the 
materials placed before the Court fall far short but the law required to 
{чу interference. — . e H 


49. The subráission of Mr. Maitra to the effect that the petitioner 
was entitled to an opportunity of hearing is stated to be rejected. It is 
not a case where the petitioner derived any legal right to continue to 
' occupy the stall in question inasmuch as, the contract itself was void 
ab-initio. The question , as to whether principles of natural justice 
would be attracted or not depends. upon the facts and circumstances of 
each case. It has to. be considered .in circumstantial flexibility and 
sitüational' fairness in view of the serious allegations made by the 
respondents and keeping in view the nature thereof. There cannot be 
‘any doubt that immediate action. was-necessary to be taken before the 
agreement was terminated. The petitioner could not have been permi- 
tted by: the concerned authorities to continue sale of hard liquor to the 
students mixing the same with soft айша ‹ or to sale of obscene litera- 

turc and: реше. 


£ 


Я 20. In, a given "case, the ‘respondents. are entitled to show that 
although no hearing } has been giyen o or no reason has been assigned that 


38. fü ré ; P: P. Raja Reddy Lise? d eta. 


Bue Eos xxt VU os А 
т. 121.: In State of Gujarat and Ors. v. Meghraj Pethraj Shah Gharita- 
. ble-Trust and “Ors::reported in 1994 (3) SCC 552, the Supreme, Court 
almost in a similar-situation stated.the.law thub i—i cr sels 
eC c Wédré ünádble-tó'sed»àny- substanc ‘in’ thé’ argument that the 
termination: of afrángerüefit Without observing tlie principle of 
з: patural justice ( Audi Alteram Partem) is void. The termination is not 
„йн aot by any аА, of imagination henge it Wee pot 
5.) Bggessary to obse e the principles ó , naturar jüstice. -İt iš not also 
«.,&n.óxecutive or administrative act {6 attract the diify fó act fairly. 
1 „lt Was as has been repeatedly urged by Shri Ramaswamy =a inattér 
. a „governed bya Sontract/agrcément Бе! ween the parties. if the imattér 
P is,governed by à contract, tlie writ petition is not maintainable since 
- | -pit is a public law remedy and is.not available in private Jaw field, e.g., 
` where thé matter is. governed by а hon-Slatutory coniract. `. Bè that’ 


: КЕ МНН: ; ABITARI daz f. ot Tage ipia W 

‚ 188.16 шау, ih -view "of our, opinion on thé main question, it is riot 

Я EV Nor Vcr BS В Д) Р чу РОА RE AES MP 
ү: 6 ue. u 2” E ; 

го Rpoessary, fo pūrsue this reasoning нег” ae 


. 22: Mr. Майга, learned Counsel; contefided that the pétitioner 
lias taised a Construction in terms Of the ріаћ approved by the Principal. 
As noticed hereinbefore the said statements bavé--béen déniéd айа 
disputed by, the respondent; No; 2, jn Paragraph 17 of her affidavit-in- 
opposition. — Я =i Р uic : B 


КӨ бозу буы i ue 1 


_.. 23. “It is relevant to поќе thdteven ds -tegatds repairing work ôr 
placing” tiléscte.; the petitioner’ ін his leffér dated 22.7.96 deriied бт 


disputed the башё. ° "Т fiéréfore, oii the pétitionér'sown showing he had ` 


посеўёп madé'ariy fepairing “of thé prémises^in question: - Bé thats it 
may), this Court; ag at préserit advised, is not itclined-(o express its final 
'opimion iJ'the matte" ^ ME е eu 
рсе ' bouger iD’ ga spe n "uu 


-- ..24. Sofarasthe allegation of -mala-fide made by the petitioner: 


against redpordent-Nov2.is.concerned..dpart from certain slips to show . 


that the respondent No: 2.placed certain-orders forsoft drinks, no other 
material hag ‘beentplaced:. /The.allegation of the грейіопег -to the effect 
that the respondent No. 2 had not paid the price for supply ‘of such soft 
x drinks etc., has been categorically e 1 
there ate various documentary evidéhces to-Hów as Would appear from, 


“the aida vit lacoppositión айа suppleiventary àffidavitcín-Opposition filed 


denied and disputed by her. Moreover, 


Nw 
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by the responderit No; 2 as also the ápplicatión for intervention that the 


object for ‘directing the petitioner: to vacaté the premises in question 
was altogether differ ent.- Having regard ' tothe materials on recorda 


xs I am of tlie view that the pétitionér hds not been able to prove 'mala-fide 


b 


. on the part of the respondent | No 2. In: any event. if the action of the 
respondent; No.2 can ‘be held to -be justified ir view of the conduct of 
the petitioner which amounts | to breach of faith and acts of immorality 
“on his part, the vagüe ‘allegations made i in the writ application as against 
the respondent No. 2° would not absolve her from taking actions against 
him, | ^ m ? ' 


25. Еог the _ reasons. aforementioned, Н. must be. held, that the 
. petitioner has, ло tight to maintain this writ корен for enforcement 
of this. contract, | ST" А Е: 


26. Тһеге cannot, however, be any doubt that no person in India 
саа be dispossessed except in accordance with - law: Reference in this 
connection ‘may ‘be mada to the’ case résotted i їй. AIR 1961 SC 1570; 
(15) ATR 1968 SC 620 and AIR.1989 SC 997. 


27. But the question Which arises for consideration in this 
application is that; despite the aforementioned legal position whether it 
would be proper for this Court to exercise its equitable jurisdiction in 
the facts and circumstances of thiscase. The answer to the aforemen- 

\ tioned: ‘question must be rendered in negative: 


28. Reasons бо теѓ: ase, to еңеаз" ‘its equitable jurisdiction by this 
` Court, inter alia, viz (a) the school i is co-educational institution, (b) and 
thusatrict discipline is required to be maintained: the aliegations against 
the petitioner are correct which are very serious in nature, he sbould not 

^ be permitted : to operate the shop in question, (c) evidently the relation- 
ship, between the, petitioner ‘and the -respopdent No..2 has.also become 
80 bitter. that on 16th August, 1996 after the petitioner was evicted from 


. ^xhe premisea ia question, allegedly the respondent No. 2 had been 


assaulted by the wife of the petitioner, for which she ‘had to be'treated 
їп m and i in tespect ‘of the said incident F. I. R.'has been lodged. 


29.  Furtherniore, the sFespondent No. 2 in ber affidavit-in- 
opposition as also the intervenors in their~ application had not even 
dared to reveal sidentity.: of -the: school and/or: Ње. guardian -who had 

` made complaints : ‘to the. -Brincipal on security reasons :as allegedly the 
petitioner i: is an influential 1 man, 


5 30. Iti is. now-well known that issuance, of a riti of certiorari is a 
discretionary. ғепеду.- 'Keeping in view, the ,facts and circumstances: of 
this écascand the ^conduct „of the petitioner | I am of the view that this 
Court should not exercise its ной in Tavoir . of 1ке petitioner.. ' 


А 
=, 


г 
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It now, ho wever, appears that the book shop has been locked : 


both 5 the Principal as also by the petitioner. ' The respondents. do not a 


have and in fact. did ; mot claim апу right i in respect. of the books and 


~ other.articles belonging to the petitioners. “Tn that view of the. matter-if 2 
. according to tho- petitioner any articles. belonging to him is still lying me E 
5 | he said room (although according to the respondent, he had taken away. 


' all the’ articles), he, may serve-a notice to the respondent, No.2 as also. 


: the Officer-in-Charge of the concerned Police Station and the Ойсег-їп-` PS 


" "Charge of the concerned Police Státion | may, upon previous Rotice to thés, 
petitioner and the respondent No, 2 fix any date on which the said roo. 


G 


shall be opened айа. if any article i is found therein, the same shall be; © 


4 


_Teturned to the Petitioner upon preparingan inventry therefor. ИЕ 


32. This: ‘order ‘shall ‘not, “however, stand in the way of ihe" 


petitioners i in taking re-course to any other remedy, if any. i cy 
This writ ‘application is disposed of with the aforementioned ^: 
directions and observations but инеш any. order as to costs. ^ ©, =, 
5 K. G, Pu. eee ae > SF ae hee 
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| Before Mr. Justice Gitesh Ranjan. Bhattacharjee and y : - 7 & t 


` ws Mr. Justice Devendra Kumar Jain 


.'. Decision z ‚ November 29, 1996 dé. C0 . у d 


Je 


Decjdand ped Comjany (ta) А тве, j 
E y ersus — d | К 


-Arun Kumar Khaspabis & Ors. k 
Limitation Aet, 1963 Section 21. 1. Article 54-—Amendment. of 


.-Respondebis*. Ut 


| . plaint—-Omisaton düe ‘to bona fide, паса Cow can direct amendment S 


7 -to take efféct from filing | of suit. PEN: е , 
Code of Civil Procedure—Ordér 41 Rule 33— Power of the appellate 


Ке 5 xe ж. 


"Court—Direct. amendment to take effect from institution of suit. LN 


There was an agreement between the defendant company and. one | 


| Phani Bhusan Khasnabis, the: predecessor-in- -interest of the. plaintiffs =~. `' 


5 x Я ^ 
soe Ы ^ z * $ DN А - ә- 


^ 


"E. À, No. 353. of 1988 VN 


2 Ne 5 7 * с à 
Mn - ; 


. for sale of land. for which earnest money and part- of consideration money 


uo . D 
ws - 
m 
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s 
was also given to Phani Въз, But ‘the defendant. company did not 
execute the deed. Accordingly the plaintiff No, f Arun Kumar Khasnabis | 
‘son of Phani Bhusan filed a suit for specific performance of contract for. 
“gale. Subsequently an application was: filed for addition of his mother 


., as plaintiff-No. 2 which was allowed by the trial Conrt. Ultimately the. 


was paid to. the defendant company “and possession of the property 
suit was decreed by the trial Court against which the defendant pre- 
ferred appeal .béfore the "High Court ^ Yt зав urged on behalf of the 
defendant-appellant that the suit fs barred. by limitation since the 
plaintiff'No. 2 waa -brought on record after the expiry of the period of 


. Wmitation provided: for the guit for speciflc pertorianen of’ contract 


for sale, PE : . = 


| The Court dismissing the pe 

HELD: © The proviso їо sub section (a) of Section 21 of the 
Limitation “Aer” expressly says: that tf the Court is satisfied that the 
omission to include a plaintiff or defendant was due to a mistake made in 
` god faith te may direct that the sult as regards such plainttf or defendant 


К ‘shall be deemed to have been instituted on апу earlier date. ү Para 4 ) 


Ug -The learned ‘Court below allowed the. ahiendment as tke Court жаз 
satisfied that the omission" to: include the plaintiff No. 2 fn the sult as 
- originally framed was due toa bona fide: mistake, that is, a mistake made 
Е good. faith and: that she was a женат; 'ратїў to the sult. Evidently 
"the trial Court in granting the prayer for adding the plaintiff No. 2 as a 
party to the suit did not (К to гова а meaningless, order which would 
serve no. -purpose,, : m AES ( Parad) 


^ 


"The Rule, 33'af Order p gives a wide power to othe “appellate Court 


> “ito pass such order in the matter as ts consistent with law and Is.necessary 


i for the ends of justice where it ids satisfied „thai such order ought.to have 
heen passed. „The learned ‘trial Court while allowing the amendment for 
"reasons stated in the application for dmendment ought to have also passed 
an order expressly: recording’ the amendment „by way of addition of party 
as plaintiff No, 2, „would have effect from. “the date of institution of the 
suit; particular! y when no objection in the matter of amendment was 
forthcoming from the other-side. The power . granted to the appellate, 
Count by the ‘said Rule 33 of. Order 41 is wide enough 10 authorise rhe 
a ppellate Couri 10 pass: an ordér in respect of any matter dealt with even 


tT at d. stage ‘anterior te, the passing of ihe  Judgmens, decret or order 


.aripealed аат. Se eee wg 2055 7 ¢ Paras) 


Mrs. Chandra’ Bose” HC. A ae, snc ordi Appellant 


| Mrs: Bharati Chatterjee and Mr. MD dHdrish. sor the Respondents 
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“mance of contract, regarding . sale" of immovable property. By the. 
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The Judgment of the Court yas. as follows :— | " 

f Bhattacharjee, J coe. „This appeal is directed against | ‘the jode 
and decree passed by the learned Assistant District Judge, 6th Coi, 
Alipore in T. S. No. 42 ‘of 1983. That. Was a suit for specific’ ‘perfor 5 


impugned judgment. and decree the learned trial Court pranted decree | 
for specific performance. -The appellant, was the defendant in the said... 


suit.. The present appeal has been кете challenging the said 
judgment and ‘decree, SUR м. s : 


7723 In the suit it was the contention of thé plaintiffs- BAETENS To 


that there was an agreement, between. the defendant company and one., ` 
Pháoi Bhusan Khasnabis, the, predecestor-in-interest of, the plaintiffs ` 
for ваје of land апд tlie^ said Phani, Bhusan also, paid- earnest money 85. 
well as a part.of the consideration, money to the defendant company 

and jn part performance of the agreement’ possession, of the. concerned 

property was also delivered to said, Phapi Bhusan Rhasnabis but the 
defendant, company ‘did not - execute- deed of ‘conveyance. it may be | 


: mentioned here that the plaintiff No. 1- Arun Kr. Khasnabis i is the son, 


- 


of said Phani Bhusan Khasnabis, Since decéased.apd thé, plaintiff No 2 М 
Sudha Rani Khasnabis is thé widow of late Phani Bhusan Khiasnabis. 
Originally the suit. was filed on. 14 5.83 by the plaintiff No. 1 alone. ' 
Subsequently. an application , was filed fopa addition of his mother. as 
plaintiff À No. 2 in the, ‘suit and the said ‘application was allowed by ihe- 
Jearned trial: Court on 6.2.86. Under "Article 54 of thé” Limitation Act, 
1963 a suit for воесібс performance of contract is required to be filed - 


within three years from tbe date fixed for the performance or if ро such 


* date is fixed,. then such suit is required to be filed within three years | | 
: from the date when the plaintiff has notice that performance is réfused. | 


it is not in. dispute. that in the: present'-case, in view of the facts and 


f circumstances, Ве period of. Jimitàtion ünder the said Article 54 started 


running with effect from: 14th July, 1920: - Therefore ^ id view of the said 
Article 54 the suit for specific performance was required to be instituted 
within three years from the, said date, thati is, within I4ih July, 1983: 
As a matter of fact the suit was filed bý t the plaintiff No. 1 alóne within К 
the period of: limitation. The only point urged’ on bebalf‘of the appellant E 
before пз, in this. appeal is that, the suit. is barred by limitation as there . 
was no "properly constituted svit till the expiry” of the period ‘of limitation ` 
and the léarned trial ‘Court should have dismissed the'suit on that ground.’ 
Since “the only point: urged before- us’ in this appeal is tbe ground of 
limitation and no other point has been urged, it is mot necessary for'us 
to advert our attention to the other aspects” of the case. If we find that 


 theguit is barred: by ‘limitation then the appeal will be allowed and the E 


д ? 


£ “ . - 
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suit will be ‘dismissed... On: the other hand if we hold that the suit is not 
barred by limitation i in that event the appeal will stand dismissed. 


2 PAE 


ire / 
з. Айча: ‘have seen, .the suit was initially instituted within the 
. Period of limitation by the plaintiff No. 1 alone as: ‘the son and beir of 
- ‘the deceased Phani : Bhusan Khasnabis. Subsequently however he 


applied before the trial Court of 6.2.86 for addition of his mother i 


‚ Smt. Sudha Rani Khasnabis as plaintiff No. 2, and the said application 
for addition. of party was-also allowed by the tria] Court by order 
dated 6.2 86 ^ What is. contended on behalf of the appellant betore us 
in ‘this appeal is that since Phani Bhusan.died leaving behind the 
‚ plaintiffs i às his heirs (son and widow) the suit for specific performance 
` should have been instituted jointly by both the plaintiffs within the 
prescribed period. of limitation, but as a matter. of-fact initially. the suit 

. was instituted ; by the plaintiff . No: 1 aloneandit was ‘only after the 
expiry of the prescribed period of limitation the plaintiff, No. 2 was-also 
„added аз ::а co-plaintiff in Ње ' suit., In tbis connection the learned 
Advocate: for the appellant attracts our attention to Section 210) of the 
Limitation Act which RF thus :> С... 


s 


us ' i Effect of substituting. or: adding new plaintiff or defen- 
| аап: — @) Where after the institution ofa suita new plaintiff Or. 
“défendant i is substítuted or added the suit shall as regards him be 
2 ‚ deemed to have been instituted when he was 80 made a party. 


IE: Provided’ ‘that. where. the , Court i is satisfied that the omission to 
“include: 'a plaintiff Or, defendant: was due ло, а mistake made i in good 
faith it may direct that the suit as regards, such plaintiff or defendant 

shall be deemed to have been instituted on any earlier date. 


D Nothing in sub- -section (1), shal]- apply, to a case where a 
party. is added or substituted owing, to assignment or devolution of 
any interest during the, pendency of a suit or where a plaintiff is made 


. a defendant^or a defendant is made a plaintiff. = 
Lm 


D е ! 
4. Iti is argued on ‘behalf of the appellant that the suit as initially 
instituted’ was not maintainable at the instance of the plaintiff No. I 
"alone ‘and therefore no relief could be granted on the basis of the suit 
which was / initially instituted by the plaintiff No. 1: It is further argued 
Я that i in view of Section, 21(1) of. the Limitation Act the suit shall be 
l deemed to haye been ‘instituted as regards the plaintiff No.2 on the date 
on which she was subsequently ,made.a party. It is also argued that 
siüce ‘the plaintiff No. 2 was added as a party in‘ the suit on 6.2.86 when 
the period of limitation for such suit bad. already expired, it will have to 
be treated that the suit as a whole i is barred- by limitation and. the mere 
fact ‘that the suit ‘Was initially ‘instituted by the pau No. 1-alone 


RT п, 


— oc А А 
* ‚ 4 ins 
~ : ; 2 


D А л * 
жж; r " A Ч +. 
4 p 1 ~ 5 


м Deephan Development £o. v. Arin Kr. Khasnobis г 1997 то Cti 
Within the send of limitation ів. of. no vivi: We cánnot 88y tbat the . 
proposition ig apparently. without merit. ' But then tbe learned Advccate : 

for the. respondents attracts our attention to the proviso: to sub- 
‘section (1) ,of Section 25 of the Limitation Act as well as ‘to thè 
application ‘for addition. of plaintiff No. 2 as a party /to the suit in the’ 

trial Court and the order passed thereon by the trial'Court. As we have- 
“seen, the proviso to sub-section (1) of Section’ 21. of the: ‘Limitation “Act . ` Т 


y expressly says that if the Court i is satisfied. that the omission to include -` 


a plaintiff or defendant, was due to a mistake made in good faith it may ' 

direct that the:suit as regards such plaintiff or defendant shall Бе deemed: 
' to have been instituted on. any earlier date: . It is truè that the. learned 
"i Court ‘below whilé: allowirig . the petition ‘for addition of plaintiff. No. 2. 


'аз.а- party to the suit does'hot expressly say that the sult-as regards such ; 

` added plaintiff shall Бе. deemed to have been instituted on any earlier ' "us 
date; but it has. to be: ‘noticed that i in the application' for adding the 
plaintiff: No. 2 ав а party to the: suit it has been stated {тег айа that^ 
the plaintiff (meaning, the . plaintiff No. 1) as the Јева! heir of Phani ` 

. Bhusan' Khasnabis had instituted the suit, but through oversight his ,- 


| < mother, that; is, the ‘widow of said - Phani Bhusan had not been, 


impleaded although she was a. ‘necessary | party and accordingly prayer _ 

© was made to add her as a plaintiff i іп the suit. The said application was 

. purportingly made uncer Order 6 Rule 7. of. the Civil Procedure Code 
which says that the Court may at any stage of the;proceeding allow - 


S éither party to alter or amend his Pleadings in such manner and’ on such . 


terms as may be just, atid all such amendments shall be made as may be 

necessary for the purpose_ of detérmir ing the real questions in contro- 

. “versy between . the parties. ' The: said? application fof amendment was ~t 
allowed by the learned Court below ón 6 2 86 by expressly recordibg tbat 

е application, was allowed as no Objection was raised upor it. It is ~*~ 

` therefore evident în view of the'ayerments madein the application for > 


amendment and. also ‘of the purport ‘of the concerned: order that the © 
С learned Court below was satisfied that the widow of thé deceased Phani 
'. Bhusan was not. made & plaintiff originally thrcugh | ‘oversight and that А 
'she wasa necessary party to the, suit- as averred in the application itself. 
^. to which no objection was: raised on. behalf of the other side. їз, 
therefore further evident that the learned Court, below” allowed the EOS 
amendment as the | Couit. was 'satisfied that the' 'oiission to include the 
plaintiff No. 2- in “the, suit as originally framed was due toa bona fide : 
mistake, that, is, а mistake made in good faith and that she was a 


necessary party ' to the suit. Evidehtly the trial Court in. granting: the 
-prayer for adding the plaintiff No. ‘asa party. to the suit did not intend 
. 10 pass a meaningless order which would serve no purpose. , Unless the 


_context or the circumstance otherwise requires, it would be presumed 
oe . oN 
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re the бангї. while passing. an- order died dedi the órdes to attain a 
meaningful effect or. purpose,- rather iban: reducing itself to a wholly - 
' abertive. éxercise.,.The order sbould. Бе understood accordingly, if tbe 
language, used does not гёре] such import. It is“ not that while passing 
the concerned- ‘order in this саве the trial Court recorded that the amend- 
‚ nent i is allowed subject to contention regarding limitation or without’ 

. prejudice to the: rights: ors contentions regarding. limitation. ‘The other - 
side also, as .wé - haye- seén, did пог raise any objection whatsoever 
regarding the amendment. Therefore it is evident that the Court passed 
the order allowing amendment so that all the. necessary partiés might be 


‚ / brought in the picture for an effective ‘adjudication ‘in the suit after the 


/ 


suit is cured оѓ its constitutional: defect. In view of the amendment- 
. Order. passed by the: learned Court below in the facts and circumstances, 
. the said : Ceurt, fherefore ought to have also: expressly recorded in the 
- order itself instead oflleaving it to be’ read therein by necessary implica- 


: © tion that the + suit-as’ regards such added: plaint: f would be deemed to 


Й 
aor 


t 


. have been: instituted on the date ón "Which the suit was originally filed by 
the plaintiff No. 1 as required to báve. Беёп done by the learned Court 
_ below under the proviso to sub-section (1). of Section 21 of tbe Limita- 
tion Act 80; thatthe order of amendment, could purportingly have the 
intended’ meaning "and. effect. "We. feel that when the learned Court 
‚ below granted the ápplication for amendment ofthe: ‘plaint ‘by adding 
' the plaintiff No. 2’as a party to the suiton thégrdund that she was left 
‘out inadvertantly’ through oversight altbough she was а necessary party 
and when no objection to such amendment Was afso raised by the other 

. side when such amendmerit was allowed; it. would be unjust therafter to 
non-suit the plaintiffs on the ground -of limitation quite contrary to the 
tenor and purpose of ^the order ‘of amendment ‘passed by the learned 
-Court below.’ pups =, g^ we. d WA. шк эы? 

к в. The. question; now is whether; 'the nominal deficiency in 1 the 

phraseology of thé amendment order passed by 'the: learned: Court below 


.*. should, defeat the , ‘ends : of, justice, when the purpose of granting such. 


‘amendment ‘is clear and patent. The, further question. is'wHether this 
Court in ехеѓсіве of its appellate jurisdiction i in the matter has апу power 
to: rectify any nominal: -or ‘formal ‘défect in= the concerned order of the 
learned ‘Court below: Tn this -connection ' wé ‘would refer to Order 41 
. Rule 33. C: -P. C. which runs {ив С ' i TE 


| 33.2 Power of Coürt of appeal — LThe wanes Céutt shall have 
б power to, pass any.decree айа make any" order which. ought to have 
- been passed ‘or made and to pass „ог make such further or other 

: decree, ог order às the. case may: require, and this. powe, may be 

x exercised by the Court notwithstanding that the appeal is as to part 
only of the Km and may be ar acd in favour of all ог any. of 


- . - 
^l o Een ade DET NS NE MEN EN 
“> e 4 E arty DM ` 
E e= 7 Е Ec < е7 


1 


\ E ue t . , s + 


56. Deepchand ре йай Co. у. Arun Kr. Khainabs А ! 1997 (iy CLI 
“the РАА" ог аво Е. such ваде or ¿parties ` 
s may ‚по have filed any appeal or ‘objection and may, where there 
have been Мосіеё i in cross-guits; or where two or more. decrees are, 
“passed in "опе guit, "e exercised in respect of, all. бг ‘any’ of, the © 
~ decrees, although an ‘appeal may not, have been filed against such” 

| decrees : Quel m СИ 
Provided ‘that the Appellant Court shall not. inake any order 
under Section 35А, in pursuance of any objection on wbich the, Court. 


from whose derrer the appeal is. preferred, has omitted or refused to. . 


P z 


Т make. such order.” i M pot. i 


The said Rule 33 of Order 4 { gives. a wide power to the appellate Coit ` 


to pass, such order in the matter as is consistent with ‘aw and i is десе; 


‚ ssary for the ends of justice where it 1s. satisfied that such order. ougtit 


to’ have been passed. In our opinión, as we have already recorded, the 
leafüed. ‘trial Court while allowing the - ‘@mendinent for reasons stated 


, in the application for ‘amendment : ought to have also: passed | an’ ‘order 


‘expressly recording that the. amendment by way of addition, of party. 


v 


СА 


as plaintiff No. 2 would have, effect from the date of institution. of the Мы; 
, suit, particularly when: no ‘objection ih ‘the matter of amendment Was, ` 


forthcoming from’ the other side. The power. granted to the Appellate ' 
Court by’ the said Rule 33 of Order 41 is wide enough to authorise the 


appéllate ` ‘Court ' to pass an order "n respect ‘of any matter dealt with © 


| cost is | However ordered: р 


even at a stage’. anterior to the passing of the judgment, decree or order 
appealed against.. ' 


A 


i Accordingly for the ends of justice, wé ditect that the order of 


amendment by. which the plaintiff No; 2 was; added as a party i in the 
“suit shall, in veiw of the: ‘proviso to sub- section (1) of. Section 21. of the 


Limitation “Act, relate ‘back to the: date of filing of the suit, and ‘the suit 


“so far as plaintiff No. 2 is concerned shall also Бе deemed, to Bave been; 


institutéd on. the date on’ which it was: originally. institüted by the 


plaintiff No. ї ‘alone. That being s0 we also hold that the suit is not . 


barred by limitation and accordingly. the SEM stands dismissed. Ne 
=- ` , ў "is “+ ; : hee 


"jain, J, agresi, DONA IN. 
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E T CIVIL REVISIONAL JURISDICTION 1 
“Before Mr. Justice: Bifitendra Mohan Mitra 
Decision: : November 28, 1996 


` Smt. Harbhajan Singh Kaur P x e... Petitioner 
© . Vetsus э e - 
M/s. Unimode Finance (P) Ltd. . А cM эл Opposite Party* 


г Arblératlon and Conciliation Act. 1996—Sections 9, 37(1) (a)—Arbi- 
tration provision—Prayer for discharge of Recelver— Running taxi undef 
, the Recelver—Appealable: -order— Revision not maintainable. К 


A proceeding under, the Arbitration Act was initiated in the 
. 2nd Bench of City Civil Court, ‘Calcutta wherein a petition was made 
swith "alternative prayers for discharge `of the Receiver or allowing the 
-petitioner to run the жахі which is the subject matter of dispute: under . 
the Receiver with such conditions йз the Court may deem fit. On the 
^ basis of this application: the trial Court passed the impugned order 
challenging which a revisional application was preferred before the High 
Court. The maintainability of this .revisional application nee been 
challenged, before the High Court. | > , 
Тһе Court dismissing the Revisional рр СӘ, . 
e HELD: Clauses (a) to (d) cc covered by Section 9(Й) of the Arbitra- 
tion and Conciliation Act, 1996 may be rated as exhaustive dimention of 
the word:“‘protection” but the same. has been further attempted to be 
expanded by way of. illustrative condition. being superadded to exhaustive 
limitation as covered by Clause (e) of Section 9(ii). According to this 
` Court, -Clauses(a) to(d) of Section 9(il) are exhaustive to a limited extend 
as the same may not, stand.’ The, same has been expanded by inclusion 
or incorporation of Clause (e) giving a direction of illustrative nature of 
the expression. Therefore, from the plain reading of the impugned order , 
and on the parent application, there 1з no doubt that the same is an appli- 
cation under Seétion 9 of the Arbitration and Conciliation Act, 1996 and, 
. аз such appealable in terms of Section 37(1) (a) of the Act. ' Accordingly, 
this Court feels that the impugned order is йі Kopen to revision ; it should 


bèt treated asan appealable order. "M ( Para 9 ) 
Mr. Ashok Banerjee and Hari Prakash V yas. ...for the Petitioner 
Mr. Joy Saha . " E foi or -the sg a Party 


ri задран f the Сойн wa аз follows : — t 

“тһе present revisional application is directed against Order No. 6, 
dated и. 10.96 passed by the 2nd Bench of City Civil ‘Court at Calcutta 
in T. S. No, 2831 of 1996. At the inotion stage a debate. has cropped 
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ир as to the inaiatainability of the revisional application against the P 
impugned order and the Court has given its anxious consideration after . "e 
giving due hearing to both the parties at length about ‘the maintain- = 
ability of the revisional application. ' 


2: This Court has been appraised that this point has not best " 
thrashed before. as it relatesto the impugned order arising out of the 
Arbitration and Conciliation. Act, 1996 which came into effect on ` 
25.1.96. As such, it has been, a common submission of: both the 
parties that the said Act will apply and the provisions of the same will 

“govern the proceedings including interim proceedings: Section 85 of the А 
‚ gaid Act provides for repealing provisions and it has been specified there- : 
in that the Arbitration Act of 1940 will stand repealed. The impugned 
' order has been passed on a parent application without any nomenclature , 
and from the perusal of the prayer of the same it appears that alternative 
prayers were made in the said application, namely, discharge of the 
Receiver or allowing the petitioner to run the taxi under the Receiver: 
with such conditions as the Court may deem fit. A 


P 


3. In that view of the matter, the сойду boils down as to" 
what should be the nature of the application. In order to assess the. 
" nature of the application, the prayers are required to be perused and the 
prayers themselves, namely, the second alternative amply “reveals that it 
ìs a prayer for interim order from the Court with regard to the vehicle 
in question, Be that as it may, attention of this Court has been, drawn | 
in extenso with regard to the.provisions ОЁ Section 9 of the Arbitration 
‚and Conciliation Act, 1996. This Court was concerned with Clause (ii) ш ta 
of Section 9(a) of the said Act which begins with a prefix, namely, for an- 
interim measure of. protection in respect ofthe' following matters may 
- - betaken by the, Court which are catalogued in Clauses (a) to (d) of 
Séction 9(d) of the said Act. The Courtis made to ponder over the, 
Proposition used in the expression “interim measure” by insertion of | 


“an” and,’ at the same time, a catena of matters has been elicited 
thereunder. The expression used is in the midst of pendency of an 
arbitral proceeding in between making-of the arbitral award and . 
endorsement in accordance with Section 36. Therefore, the expression 
“an” is One of the alternatives and it has to be rated as in the midst of 
possibility of many during the pendency of an arbitral proceeding as 
indicated in; Section 9 itself. This. Court is required to construe ће: - 
etymological significance of any expression used in-terms of grammatical : 
construction or etymological significance keeping in view that the - 
presumption ,about the legislative _ wisdom also has knowledge ability. 
about the user of any expression after judging it from all possible 
fa It appears that one et the many interim measures diac the Sai 


г - 
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* \ 


i pendéricy of sich ТАРИА as; aforesaid - Hai been catálogued in the 


-' catena:of. illustrations of Clauses (а) {о (d) of Section.9(ii) of the said Act 


^ 


^ 


and Clause (e) provides Yor such other. interim measures of protection 
-88 тау appear: to the Court to. be just and convenient. `Оп a plain 
readin of the comprehensive cönspéciustof Section. 9 it itself. it appears 


‘that apart: from: comprehending that the given situation as forecast in 


* Clauses (a) to (d) covered by Secticn c(i) of the. said Act. the aforcsaid 
“section .tends to encompass within. its ambit even:such other interit 
^ measures which may. appear to the Court to be just and‘convenient. It 
obviously’ ‘wants a conclusion to be- drawn that whatever is considered 


necessary for protectjon of the. property in dispute -by way of interim 


[4 


measures, the same, cánnot' be’ limited by exhaustive , enumeration but 
also by. illustrative adumbration as forecast in Clause (e) conferring a 


provision to take any interim measure for the pro tectjon of the property 


f£ it is considered to be just and convenient . there . an element of subjec- 
- tivity. conies into the play dn exercise of discretion by the Court and tbat 


. s івлућу that has been attempted . to be covered by an illustrative and 
Ре ‘omnibus amplitude and also to be limited Ьу: exhaustive limitation being ` 


. covered by Clauses (a) to (d) of Section 9(2) ofthe Act. Itis salient to 
"refer to Section 37 in Chapter IX of the Act which . provides for appeal- 


` able orders and: Section 3714Xa) : ‘provides. for granting or refusing to 


grant any measure under Section 9." Section 37(1Xa) of the Act does not 


reflect the p ojection. of truncated . portion of Section 9 but it tends to” 


cover Section 9.in its entirety. There is.no doubt that Clause (ii)(e) of 
Section 9 is very much within the ambit of Section ` 9 and if Section 9 ia 
not capable of. being split up or fragmented or if it is to be viewed asa 
' comprehensive genus then any species of orders coming under Section 9 


| i of the Arbitration. and Conciliation Act, 1996 Becomes appealable. 


' 


I 


Pa. Confusion tenda. 'to have. arisen үке of the provisions 


# incorporated under Section 41 of the previous Act being Arbitration 


~ Act, 1940 and any order passed therefrom which is not appealable 
- strictly was attempted to: ‘bes covered by Sectlon 41 (a) and 41 (b) and 
thus revisional power of the Court -has been attempted to invoked. 
Now under: the new Act, the entire: Section 41 has been. deleted and the 


-'- possibility. of the difficulties has been attempted to be obviated because 


. of overall inclusion of all orders -passed_ under section being covered 
аз an’ “appealable: order ' under Section 37 of the new Act. If self-cons 
' tained statute’ confers provision. ‘for appeal, then a round about proce- 
© dure cannot be ‘resorted to by-way of invocation of the revisional powers 
-- of this Court under Section 115 of the. Code of Civil Procedure. 


es Us ^ Much: time йаз been taken of this Court with regard to elucida- 
. tion of the шешш aud expression, namely, tHe word “protection”. 
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76. Mr. Banerjee appearing. on behalf of the petitioner. has first 
referred to the étymological significance of the word “protection” as 
` laid down in the Shorter Oxford Dictionary which contemplates that- 
the word “protection” means) \the fact of protecting, namely, by way of: 
defence from harm, danger or avil: = рандар or tutelage. — А 


7. Mr. Saha appearing for the anbat party has tried to distin- 
guish the same Бу а line of distinction between the words “protect” and | : 
E protection”. jt is well- -known that the word “protect” is used as a 
verb and action of protecting which is covered by PONE is attemp- 
ted to be conferred to the word, namely, to protect., | 


. 8. Mr. Banerjee has also referred to the jaw Lexicon (Reprint : 
Edition 1987) and has submitted that the word *'protect" means cover, 
shield or defence from i injury, harm or danger of any kind. 


9. There has been a further reference about the meaning of the 
-jural. expression of the word when Mr. Banerjee refers to Halsbury’ 8 
‘Laws of ? England, (4th Edition) and he has contended that it may be 

presumed that the words are not used ina statute without a meaning 
and thev are not--capable of being interpreted as superfluous. , This 
Court has, been absolutely conscious of its own limitation in exercise of 
jurisdiction in the field of interpretation. and/or construction of statutes ~ 
and it does‘not wish to detract from the well-known canons of construc- · 
: tion of statutes. Here it may not be necessary to make a roving enquiry 
as to the meaning of the word “protection” when the same bas been 
exemplified in the statute itself by Section 9 by way of exhaustive limita- — 
tion as wellas illustrative enumeration of. the same. According to the 
considered view of this Court, Clauses (a) to (d) covered by Section 9(ii) 

' of the Arbitration and Conciliation Act, 1996-may be rated as exbaustive 
dimension of the^word "protection" but tbe same has been further 
attempted to be éxpanded by way of illustrative condition being super- 
added to exhaustive limitation as covered by Clause (e) of Section 9(ii). 
According to this Court, clauses (a) to (d) of Section 9(11) are exhaustive~ 
to'alimited extend as the same may not stand. The same has been 
expanded by inclusion or incorporation of Clause (e) giving a direction .' 
of illustrative mature of the expression. Therefóre, from the plain 
reading:of the impugned order and on the parent application, there ів 
no doubt that same is an application under Section 9 of the Arbitration 
and Conciliation’ Act, 1996 and, as’ such appealable іп terms of 
Section 37(1)(a) of the Act. Accordingly, this Court feels that the 
impugned order is not open to revision and it should be treated as ап - 
appealable. order, ` ; . 
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10. In view of the finding recorded on ` preliminary point, the : 
‘revisionist petitioner ` 1з hereby: ‘given leave tó prefer. an appeal against 
_ the said ordér before the appropriate forum. oF - ЧЫ, 


11. Мг. Banerjee has filed the certified copy of the impugned 
order along with the revisional application which has ‘been perused by 
‘this Court and in order to give his client an opportunity to prefer an 
appeal within the period of. limitation, his client is- allowed to take out 

" the certified copy : of the order on production. of the xerox copy of the 
same which i is to be annexed to the. revisional application. 


_ With the above direction, this. revisional application ata 
disposed of. A TED 
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JL стүп, APPELLATE JURISDICTION ] 
. Before. Ur. Justice Satyabrata Sinha and 


|. Mr. Jusiicé Satya Narayan Chakrabarty ; 2 
Pie M , Decision: -October 4, 1996 | i 
Sa Gopal Chandra Maity · ·. ' A EM pele Appellant 
| Versus - E: | i 
Sri Kahailal Maity & Ors. aes i sens Respondents? 


7 West Bengal Co-operative Society idc ewes 34, 41—Nomination 

^. of Director by the Registrar —Term of such Director—Removal—Frovision 
not authorises removal —Removal not justified. - : 
ее: An election of the-Difectors of the Taniluk-Ghetal Central Co- 
7 operative Bank Ltd. was -held in the. year 1990. "Two Directors could | 

' not be elected’ ‘from’ Mahisadal and: Sutahata. Ла the situation the ` 
Registrar of the Co-operative Society in exercise of his power conferred 
upon him under Rule 34 of the West Bengal Co-o perative Society Rules _ 
`, nominated ‘the writ petitioners. Subsequently - an ‘order was passed , 
removing the petitioners from the: post of Directors. The petitioners 
challenged this order bya writ- ‘petition before the High Court. The . 
trial. ‘Court’ having passed an order directing that removal order be not 

/ given effect to the appellant preferred-appeal challenging the said order. 


:, The Court dismissing | the appeal and allowing the writ Penton, 
М.А. T. No. 3242 of 1996. | 
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HELD; "There cannot be any doubt whatsoever that.as the Regis- 


trar exercised his power under Rule 34. оў, the rules, ће жаѕ bound to 


make appointment only in terms theréof. It is now well-settled principle ' 
of law that whena Statutory . authority exercises his power he must do. 
so within the four corners ‘of the statute. Any deviation or departure E 


. from the statutory obligation will. render the act of such authority as 
"Invalid. - In terms of Rule 34- of the: said Rules, therefore, the Reglstrar 


can only appoint such Director In view of the vacancy which could not be. 
- filed up owing to the reasons stated in. the first part thereof. Such. 


~ appointment : should continué till fresh election is held: .The word 
“ordinarily” implied after the word **be held” within 1 year clearly postu- 
lates that the same is directory In nature and not mandatory. Power of 
removal must also be conferred by. a statute. Ifno power UU 
„exists, the een of removal of such person does not arise. 
= | ^o. ( Para 17 ), 

^ Keeping In, view the. provision of the Act as well as the Rule framed 
` thereunder it must be held that ‘as the said Rules do not contain any 
provision for removal of a Director^ appointed. in terms. of Rule 34,.a 


. different Intention appears, inasmuch as, sucha provision has specifically ` 
been made in respect of the nominated and elected Directors, Had the 
© Intention of the: ‘rule making authority been that a Director appointéd 


in terms of Rule 34 can also: be removed, there was absólutely no reason 
аз 10 why such a provision was' not inserted.. т: ( Para 18 ). 


V . Cases referred to :— . 8.“ ] $ 


.- . (1) . Nazla Rab v. The Commisstoner of wakf, West Bengal & Ors.. 
', AIR 1972 Cal 389 


- (3). Lekhraj Sathramdas Lalvant - y. №. M. Shah, Deputy Custodta- 


uo. 7^ eum- Managing Officer, Bombay & Ors., AIR 1966 5С 334- 
s (3) Karan Pal v. Unton of India; AIR 1985 SC774 


- 
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Mr. Bhaktipada Ghosh TT oe wet forthe Appellant . 


Mr. K. K. Майга and Bikash Mukherjee NES: f or "he Respondent, No. 7 
Mr. M. P. Banerjee and NM ^ 
= -Biswajit Basu. EN, or the Writ Petitioner] Respondent 


Mr: Anupam Chatterjee and Ashit kr. Chakrabarty 2 ж for or the Bank’ 


The: judginent of the Court was.as follows : :— К 


' Sinha, J.: This appeal is directed against an order. dated Sth 
September, 1996 passed bya learned Single. Judge of this Court in C O. 
No. 13103(W) of 1996 whereby and whereunder the said learned Judge 
‘directed that the order impugned in the writ application ` being, 
dated 23.8.96 as contained in Annexure ‘F’ to the writ application be not 
given effect to.. 
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А 2, Bereft of all г unnecessüry détails, the fact. of the matter is as | 
follóws':— zx NE ' 


NE There exists a Co- айне. Side aon as Tamluk- k-Ghatel 

` Central Co-operative Bank’ Ltd., "hereinafter referred to as the 

said Society. The said Society is registered | under the West 

. Bengal. Co- -operative "Societies Act’ (hereinafter referred to for the 

- Sake- of «brevity as thé said Act). . Admittedly an election of the 

Director was held in the year 1990. , However two Directors could 

not be'elected from Mahisadal I and п Block and Sutahata I and I 

Block. "In that view of the mátter, the-Regístrar of the Co-operative. 

| Society i in exercise of his power: conferred upon bim uhder Rule 34 

‚ of the West Bengál Co-operative ‘Society Rules nominated the writ 

i ‘petitioners. ` However when the stay application ` was taken up for 

^. hearing, the learned Counsel for- the~parties agreed that the writ 

К : application itself be heard along” with - appeal upon dispensing with © 
“all the requirements, of the bas шев. E: : 


“+ n 


Ys 


n 


:32 Мг. “Banerjee, learned Counsel, appearing оп behalf of ies writ 


` 


5 ревет respondent has raised a short question in support of the writ 
petition. The learned Counsel submiis that kceping i in view the fact that 
»the writ-petitioners were appointedsin terms of Rule 34 of the said Rules, 
- the question of their nomination or the question of their being appointed А 
.fora period of one year ‘does not arise. Keepjng i in view-the terminology | 
used therein, the learhed. Counsel: - contended the offer of appointment 
"must be readin the context of Rule 34 of the said Rules. T 


oc Mr. ‘Bader tees ' learned Counsel, lids taken us through the ^ 
provision of Section 2. of the said Act’ a8 well as Rules 33 and 41 of the 
г Rules for the purpose. of, showing that’ in terms of the provisions of the 
. said „Act and Rules framed- thereunder the” Director can be of four 
` cátégories; namely ; (a) elected Diréctor, (b) Director appointed when an , 

‘election cannot be held; (c) Director nominated by the State Government 
_or ‘other ‘authorities-i in ‘terms ‘of sub-section (2) of Section .27-of the Act 
ia and (d) coxopted Director in terms’ « of Rule 33 of the Rules. ‘Referring 
‘to Rule 41, Mr: Banerjee, learned Counsel. submits that from a perusal ' 
- o thereof it would be "'clearxthat "whereas the provisions bave been laid 
down therein for removal of tlie elected Directo; or nominated Director 
"there does not exist any provision - for removal ;of a она 10р Appointed 

in terms of Rule 34 of the Rules: . "d s v ер? 


5 Tt was ‘therefore. submitted that the impugned order dt. 23.8.96 
whereby and wheretinder the petitioners "were removed and.the Tespon- 
' dents’ Nos. 5 ‘and 6 Were appointed a ‘as Directors deb bad in law. - 
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.6. Mr. Anupam Chatterjee, learned Counsel appearing on behalf 
of the Bank supported the contention of Mr. Banerjee, learned 
Counsel, I. 

`7. Mr. Kashi Kanta Maitra, learned Colinsel appearing on behalf 
of the respondent No. 7. submitted tbat in terms of Section 17 of the 
Bengal General Clauses Act, the power to appoint would include the 
power of removal. In support of the aforementioned contention reliance 
has been placed on the case reported in (1) AIR 1972 Cal'389, 
(2). AIR 1966 SC 334 and.AIR 1956 SC 281. The learned Counsel 


contended that no steps had been taken by the Board to hold election. 


According to the learned Counsel i in view ofthe offer of appointment as 
contained in Annexure. ‘B to the writ ‘application it would appear that 


the maximum term of the writ petitioners being one year, they cannot ' 


claim any right to continue in the said post, inasmuch.as, they had 
accepted the said appointment with their’ eyes open. It was next 
contended that the appointment of a Director in terms of Rule 34 of the 
Rüles is not án appointment to a post and thus the same does not,create 


any status in favour of the appointee and,thus legal right bas been 


- created in favour of the writ petitioners. 


€ 


` sion of Rule 34 of the said Rules.- Before we embark upon the said ` 
"question, it may /be noticed that in terms of Section 27 of the said Act 


8. Mr. Maitra, lastly submitted that unless the writ petitioners - 


questioned the vires of Rule 34 of the said Rules in view of the substan- 
tial compliance of provision thereof the writ application would not be 
maintainable. Reliance in this connection has been. placed on the case 
of (3) Karan Pal v. Union of India reported in AIR 1985 SC 774. } 


.9. Mr. Bhakti Pada Ghosh, learned Counsel appearing on behalf” 


of the appellant adopted the submission of Mr. Maitra, learned 
Counsel. j 


.10. The question which, therefore, arises foi our consideration 
in this writ application and the appeal is the interpretation of the provi- 


the Board of Director has to be constituted for every Co-operative for 
the purpose of managing its. affairs under the bye-laws of the said 
Society, The ~ Board consists of 15 Directors out of which 3 Members 
are to be nominated ‘by the State Government. 


11: Sub-section (2) of Section 27 ofthe Act states that the State 
Government or any authority specified by it in this behalf may nominate 
on the Board one or more persons under Section 33. 


12. The State in, exercise of its power conferred upon it. under’ 


Section 147 of, the said Act made Rules known as West Bengal Co-opera- 


tive Societies Rules, 1987. Rules 34 and 41 which are material for the | 


purpose of disposal of the writ application read thus ;— 


\ 
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34°. Filling up of vacancy in the Board where requisite number ' 
of. Directors cannot be elected due to disqualification or otherwise-— 
- [fat the Annual General. Meeting of a Co- operative Society requi- 
site‘number of. Directors cannot be elected ав required under the bye- 
laws due to disqualificatiofi; non-receipt. of requisite number of ` 


попио пов papers or any other reason, the vacancy shall-be filled 


"bearer— 


up’ by appointment by the Rogistrar to complete the Board. ‘The 
Directors so appointed shall. coritinue till fresh election which shall 
ordinarily be: held within- one year from the date of appointment by 
the Registrar.” pd 


AT. , Removal and recall ore member of a Board and an office- 


~ (1) (в) An. АТИ member ofa Board may ‘be removed from 
the office by-a General Meeting ; with due agendum. 


(b). A: nominated member 'in the Board ш be recalled by the 


authority nominating liim. a 
„ Explanation—The word “nominated” shall include ЭА? Direc- 
tors coming within the ambit deed of sub-section (3) of Section 27. 


. (2). An office-bearer may be removed from office by a resolu- 


' tion of the Board at a meeting $pecially convened for the purpose : 


Provided that a resolution for removing the Chairman appointed 
by the (State Government shall not be moved except with the prior 


; approval of tho State Government. da 


n 


13. “Rule 34, thus, provided for an appointment by the Registrar to 


complete the Board-if-at the Annual General Meeting оѓ a Co-operative 
Society requisite number of Directors cannot be elected as requited under 
the byé-laws due to the reasons mentioned therein. Such appointment 
shall continue till fresh election and such election is ordinarily to be 
held within-one year from the date of appointment by the Registrar, 


14. "Rule 33 on-the other. hand provides for filling up of casual 


vacancy, ` Such casual vacancy шау. be filled up by co-option by the 
remaining Directors within one month from the date of such vacancy 
and ifthey.fail to do во, the vacancy sball'be filled up by appointment ' 
- by the Registrar and the Director љо co-opted or appointed shall retire 
„а the Annual General PARA where election i is to be held" next. 


E 


15. Rule AT provides for- removal and recall, of a member of a 


‚ Board and an office-bearer. Sub-rule (1) of Rule 41 provides for remo- 
val of an elected member of a Board from the office by a General Meeting 
with due’ agendum. Clause (5) of Rule 41(1) provides that а nominated 
‘member i in the Board may be recalled by the authority. nominating him. 
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$ 


The Аа а резе du. ‘the said. próvision ү ‘that the word. .- 
“nominated” shall : include tbe Directors coming within the ambit of. 
sub-section (3) of: ‘Section 27. Sub-rule (2) of Rule 41 on the other hand. 

-_ provides that.an offücé-bearer тау · be removed from the office by a 


2 * resolation of the ‘Board at a mene specially convened for the purpose 


$ ow 


(terms of the Provision of Section 27 of-the Act. -> Qut Rot acer 


gat ЭГЕ ` 16. “The Director fii no direct role to play in «hi management f 


the sffaire but the Director along with other: members of the, Board of - 
` Directors Лаз а, responsibility. to “manage the affairs of tbe Board: dn 


" rd 


A 


ns 17 t: is ‘true ав has’ ‘been sübmittéd: by Mr: Maitra,. learned | 
. Counsel; that the. offer of. appointment. dated 2nd December, 1990 states ~ 


‘ that Auch: appointment shall be. -for a period of one year from the дате с | 


--of ће order or holding. of the: ‘next Géneral Meeting whichever occurs 


' éarlier.- ‘There cannot be any doubt’ whatsoever- that as the Registrar ae 


exercised ;his power under Rule 34 of the Rules be was bound to make - 
aopointiient: ooly in terms thereof. Лів now well-settled principle o 
law that when а statutory. authority: exercises his power he t must do so" 
within the fouf-corners of the statute. _ “Any, deviation or departure iom” 

. the statutory obligation will render the act.of such aüthority as invalid 
In terms of Rule 34 of the said. Rules, therefore, the Registrar’ can only, 

- appoint stich Director in view ofthe vacan у which could not be filled. 
up. owing to the, теавопв stated in the first- part thereof. Such appoint: - 


'" ment shall continue. till a fresh election be held. The word “ordinarily?” TN 


^" implied after the.’ word ‘be beld’ within 1 -year clearly, -postulates, that 


-' thesameis directory in nature and not’ ‘mandatory. Power of removal ` rh. 


:müst also be conferred by a státute.' "If no ` power, of removal exists, the i 


question of removal of: such person does notarise. 4, С Су 


"18. “So far ‘as. the. Submission of Mr. Майга. learned Counsel as. 
regards the provisión of Section 17 of the Bengal General Clauses Act.. 
is concerned, from a perusal thereof wouid, -show that the áame applies ; 


- where.: (aa. power of a»pointment is conferrea under. the Act, (b) unless x 


^u different ` ‘intention „appears. - If the said -provision is compared with: А 
к the provision of Section 16 of the General Clauses Act it will'appear that. 
in terms thereof. the appointment could be made not.only by: any Central . 
Act but also by any Regulations, Section 16 of the General Clauses ' 
Act, this embraces, within its fold the power of a person to appoint both 
under the’ Central: ‘Act or Regulation but ‘the said Act embraces within. 
7 й fold only when" an appointment is: made under the Béngal Act or the’. 
e West. Bengal Act, An appointment made under Rule, therefore, does ` -e 


.' motcome within the, purview of. thë said provision. Moreover, keeping - 


. in view the provision. of ‘the acta as well as the Rule framed thereunder”. 


€ r 
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ici mist be held that, T the said rules, do not ‘contain. any provision for 
: removal of а ‘Director’ ‘appointed i in terms of Rule 34, a different inten- 
Em tion appears, inasmuch ав, ‘such a} provision has specifically been made 

Ла respect of the. nominated and elected Directors. “Над the intention 

- of the rule. making. authority been that a Director appointed in terms of 

Е Rule 34 can also be' removed, there was ‘absolutely no reason as to why 

: such a provisión was not inserted. It may be true that the petitioners ' 
_ were appointed for a:period of one year but as such an appointment has 

been made in terms of Rule 34 of the said Rules, the offer of appoint- 
-ment has to Бе read’ keeping: in view:the provision of law. - When there 
‘exists a conflict’ between the letter, of appointment. and ‘the Rule, the 


^ Jater- shall prevail in view of the. fact that the power of Registrar to 


make such appointment is under the Rule and thus he cannot make an 


S appointment which ‘would be contrary, to or inconsistent therewith. At 


the time ‘of appointment the writ petitioners may not have any legal 
right. bit once such appointment is made, they havé acquired a right to 
continue in the said ,posts till the- general. election is held, We may 
; nótice that. even an election is-not held within the period of one year, 
the Registrar as wellas the State ‘Government has the power to direct 
holding of election within the prescribed period. “In a given case even 
the entire "Board of Directors: таў. be dissolved and an Administrator . 


: may be appointed. MR NE LEE Ets i 5 


- 19. Fur Шой; from, ‘te —— ‘order’ dated 23.8 96 as 
~contained in Annexure ‘F’ to the writ application it does not appear that 
, any reason has been assigned i in support ‘thereof. There is no allegation ' 
ae against the writ ‘petitioners. They appeared - to' have been removed | 
: only upon: misconception of law dnd as'such. the equity does not come 
in our way to grant proper “relief. © MU 


i 20; In the case of form ‘Pal v. Union of India reported i in 
AIR 1985 5С: 774 upon which strong reliance has been "placed by 
Mr.- Maitra, learned Counsel; the Apex ‘Court held that.in the absence 
of- challenge to ‘the . Rules and the Regulations. resultant situations 

. ROTE fróm compliance of the same are not open to attak.: — ,- 

"ft is true that if there: has been і a substantial compliance of tho 

a id in end of challenge fo the Rules: the compliance- thereo! may 
‘not be! орев to attack, but in the instant case evidently the action on the 

` part « of the Registrar is contrary ‘to Rule 34 of the said Rules, and thus 

it cannot be said that there has been’ either. compliance ог. substantial 


` compliance - thereof. 4 


ae‘ 


^2. "Before ом ith thes case boc we way. observe that the 
“кешша: аш вее to it that the election be held on lst December, 1996 
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as on n that date the: Annual Genere Meeting has been: fixed to be held. 
If no election takes. place on that date it would be open to the Registrar E 
or the State Government. to take such action in the matter. Boe ox. les 


23. .We may further observe, that whilé. considering the matter’ we o 
‘have not, ‘taken into consideration the other, allegations | made in the APO 


writ  applicatjón, S or " : а ` oe 
RE For: the aforementioned ' ‘reasons, "we Шөн the writ” application. 
~ and dismissed’ the appeal and set aside thé impugned order dated 23.8. dd 
„ав contained i in Annexure *F' to the writ а 4 : n Rr ym 
DOE Р ket án appropriate.writ issue. "E Toh, ‚ : А i rn cios 
Е" Е There will be no order as to | оша; т S - uo 
, Chakrabarty, 3. : I agres. < pte Э E T2! = 
3 И Ls 1 8. K. 9. Е i В d =. р oo B - г "E , : 4 Sa К 
ate с 1 v K И PUR. a Ў i } 
E ide ` Я i 
pe a e it ‚ (CONSTITUTIONAL WRIT JURISDICTION} ~~) 
e : Before Mr. Justice .Bijitendra Mohan Mitra ^u 23 05 = 
" | Decision : , October 15, 1996 DD "DOE 
. .' ,"Amáriulla Biswas & Ors. Sos sn ss eeePetitioners. | 
S Sy us ; ‘Versus RCM : RN а 
‘State of West Bengal & Ors. с Ж ГОРА Respondents? ` 


3 ‚ West ‘Bengal . Cinema (Reguletions) Act, 1954— Section 5(4) ()— ` 
Order. of the Licensing ‘Anthority—Statutory provision for аре Wt 
= petition by. rival in. trade—Not maintainable— Unsuccessful party in appeal - E 
` —Order challengable by writ petition. '; E г NGC 32S 


\ 


‘The writ petitioners applied to the Licensing alor for licence ES i 


a to ‘operate . ;a Cinema Hall. The "District Magistrate. passed an order `; jut 
y -r 


-against which appeal was preferred - before the. Commissioner. Presidency: | 
“Division. .In ‘this proceeding multiple objections were ‘taken about the. ae 
gfant of- Cinema licence on .the ground of closed proximity « of another ^. . 
i Cinema Hall and -aso the close proximity of the, proposed site. of the Se 
Cinema Hall from an- existing "school, at about distance of 1/4 | kms.and > . "E 
also for its location from a religious institution. and also its ‘situation » 
-adjacent to a ‘hospital about 1 km. away: The Appellate . Authority EAST 


о *C.0; №. 13749 (P) of 1991. E 4E. 
A S у ы : Лс m rs ETE 


1997 (CLs Hv , Amarilla Blswai у. State of W. B. ` 69. 
СошаавїойөЁ Вама Division ен “the order. of the District 
Magistrate finding that D. M’s subsequent order dated 09.12.89 ' permi- 
2 tting construction of +a" "permanent Cinema Hall on the same site is 
apparently in contradiction to the earlier order and no reason is ddduced 
for the palpable disparity. The petitioner, therefore, cballenged- the 
order of the Commissioner by a writ petition before the High Court. 


Issuing an order of rémand By allowing the writ petition the Court, 


И HELD : ` The deciston of any authority cannot pertake of the 
| charac: er of quasi "judicial in nature of the order or "administrative order 
having civil consequences. 4n passing such orders the authority will be 
required to comply with the twin principles ‘namely, Audi Altarem Partem 

and that of fair play which includes giving reasons s for the order. S 

MEE Ге ( Paral ) 

Sectlon 5(4) (a) of the: West: Bengal Cinema (Regulations) Act, 
1954, from a perusal of the same appears to be made applicable to any 
person aggrieved by an order of Licensing Authority granting or refusing 
to grant ‘a licence. and’ alternatively the sald Section comprehends 
by an ‘order’ of ‘the Licensing Authority which ts declared by the Rules 


к made under this Act to be appealable. . : , ( Para 3) 


if the right of appeal is a creature of ‘the Act and the right has been 
'avalled lof by any of the parties іп. the proceeding and such party figuring 
as the respondent in a writ -dpplication cannot be said to be hit by the 
mischief of the. legal proposition that a rival in trade cannot sustain a 
m proceeding in writ Jurisdiction Jor issuance of a writ of certiorari. 
Ў eus ( Para 3) 


- This- Couri hs. no ' doubt with regard to the applicability of the 
'Well- known. principle as laid down in the well-settled principles, that rival 
in_trade has no right to invoke the jurisdiction of the High Court for 
issuance of.a writ of certiorari but here jurisdiction has been invoked for 
issuance of a writ of Mandamus at the instance of an unsuccessful 
respondent in a statutory appeal: under the Act, namely the West Bengal 
Cinema’ (Regulations) Act, 1954 to "have the Appellate order set aside. · 
" ^. (. Para 3 И 
Cases referred to :— is i 
' (1) ‘Vasuja y iswanath Saraf v. New Educatton А & on, 
`+ AIR 1986 SC 2105"  - " 
"(2) Liberty Oil Mills & Ors. v. Union Отда: Ors, 
^ AIR 1984 SC 1271 ° T 
^ (3) ‘J.-M. Desai v. Roshan Kumar '& Ors., AIR 1976 SC; 578 . 
- (4) “M.L. -Krishnamurti v. District Revenue ойе Vellors & Anr., 
| AIR 1990 Madras 87: `? Et - 
` G) pe Krishna v; аи Mishra, AIR 1963 Cal 100 SE 


— 
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Mr. кп Bhattacharya and Ardhendu Ghosh ~... Jor the Petitioners 


Mr. Asok De and б. Mustafa ^7 ~ for the, Respondent Nos 4&3: 
. Mr. Tul sida Майу" Ur Eu 5 ‚өем f or the State, y 
^ The машын of the Court was as {dlows : — a а d 


o 


This writ petition is directed against an order dated 29 8 91 passed | 
\by -the: Commissioner; Ртезійейсу Division which is appended as-' 
'Annexure T annexed to tbe. writ: petition reversing ‘the order dt 19 12. 8g" 
passed by the District Magistrate. "Mursbidabad which. is annexed a8 ` - 
Annexure ‘G’ to the writ petition. The order..as aforesaid, dated 19 12, воі 
. passed by: the ‘District Magistrate, Müribidabad : is preceded. by an, ` ў 
-earlier order. passed by the self-same- Authority, on 1. 6,88 which is ‘also ` "ox 


“ enclosed to the writ petition as Annexure ‘C’. Itis necessary to feferto ` 


` the initial order, .88 aforesaid, which ‘was sent to the ‘District Magistrate Us 
` being the Licensing Authority in the. District under the order of the: 

` Commissioner, Presidency Division, containing a reference to'an order ^ 
passed by this Court in C. O." No. 7887(W) of 1987. Аз per the- vorder- `: `. 
, of the High Court, "the writ- petitioners were, allowed - to operate | the © І x 
cinema hall fora ‘period of one month. ` - In the said proceeding ‘multiple’ " 
objections were taken about the grant of'cinema licence on the git round: - 

of closed proximity. of another í cinema hall and also the- close proximity: et. 
of the proposed site of the cinema hall from. an. existing ‘school.at-about.. E 
distancé of; 1/4 Kms.and also for'its location from a religious institution. . 

and also its situation adjacent toa hospital about 1 Km. away... The: 

; Authority. -concerned, apart from raising the contention about: the 

. proximity- of another cinema hall, has taken into account. of {18 location’, 


{эх 
, 


-to religious institution and in consideration thereof no permission was : Ж, 


granted to grant permanent. cinema licence ‘in the site ав proposed. 
Thereafter, another order. has seen the light of the’ day vide Memo - 
No- 3262/EN,: dated 19 12. 89 passed by: :the District Magistrate, ` 
Murshidabad and in one line the reference мав made bya cryptic: ` 
comment about. consideration, of the prayer and as a- follow up measure 
‘therefrom the вате was allowed. Against. the said order passed by the. `. 
' aforesaid Memo, a: statutory appeal - was: taken out and the Appellate” 
Authority. reversed: the said order on, inter alia, finding that D. M; * 
subsequent order dated 19.12.89 permitting construction ofa permünent. 
cinema ball on ‘the: same site is apparently in contradiction to the earlier ` T : 
7 order and‘no reagon is adduced for the palpable anomaly. It has been И vs 
‘hinted i in tlie order passed in appeal that it becomes difficult to reconcile” - Е 
two orders passed i in different point of time of which. one. being « contrary. << 
“to the other, nd-also the later order does not reflect апу: reasoning. This” E 

" Court has looked into Annexure ‘G’, that is, the order dated 19.12. 897 


ue x end it is apparent, therefrom that, the said. order: is. not resonant. t-with. 
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е И pas 
reason, . n-this context, à reference. máy d тайа to the decision of 


(1): Vasuja Viswanath’ Saraf- v. “New Education Institute & Others - 


j -reported in AIR 1986 Supreme ` Court: page .2105, where it has been 
7 Jobserved that whén ‘the ` statutory provision. of appeal to the higher 
‘Forum has not enabled. the superior Forum or the Appellate Court 
.to know or be apprised of the reasons which impel the Court to pass the 
S orderimquestión, the recording ` ог reasons in disposing of the same 
18, a mandatory г requirément to bev fulfilled " in: consonance with the 
principles. of natural jusüce. It ’ is no answer .at all to this legal 
.! proposition that the . purpose of expeditious: disposal of cases a 
: laconic order like '""dismissed ог rejected” will be made without 
', passing а: ‘reasoned order or a speaking order. . “The. decision of any 
authority ° ‘cannot pertake of the character of ‘quasi-judicial in nature 
of the order or administrative order baving civil consequences. In 
passing such , ‘orders -the authority . will be required to comply with the 


| includes ‘giving. reasons for ‘the order. | Even .an. earlier decision was 
4c referred to by Mr. De, the’ learned . Advocate appearing on behalf of 
‚зое ' Of: -the respondents. reported in (2) AIR 1984 SC page 1271 at 
. para 22, pa82e.1287 where the Supreme Coürt held that the authority 
cannot’ give formal ‘reasoning Бш reference has to'be made to the 
allegations supported by reasons: in ‘order to provide an opportunity 
- to the person affected to make his‘ representation. Viewed from the 
. said. angle of the 8 stand. point, the order dated 19.12.89 passed by the 
District Magistrate, Murshidabad suffers from’ apparent, infi mity. | 


2 - The leafed. ‘Advocate for the petitioners Mr. Blattecbarye: 


^ has strongly relied! upon and has made a reference to (3) AIR 1976 SC 
· page 578 namely, the case ofJ M  Desaiv. Roshan Kumar &.Others 
'- add also a Full'Bench decision of Madras High Court, reported in the 
case of (4) M. L. Krishnamurti v. District "Revenue Officer, Vellore & 
Another reported in -AIR 1990 Madigs page 87, Full Bench. The bone 
of contention which permeates the entire ` range of the subsisting 
; controversy as to, whether a right of rival, entrant has the Jocus standi 
‘to inyoke the jurisdiction of Writ Сой for issuance. of a'Writ of 
Certiorari. From the decision’ of the Supreme .Court (supra), it has 
been- relied upon that- appellant is that,setting up of-a rival cinema 
hall ‘in the town- will, adversely affect his monopolystic commercial 


` 


. interest. causing pecuniary harm апа ‘Joss of. business from competition, р 


: “If the, impugned order. does not.operate !as the decision against the 
person affected, much less does it wrongfully affects its title to something 
he canhot -bo said to have been’ ‘subjected toa ‘legal wrong. He had 
suffered common Tegal grievance and as ‘such he has no legal peg for a 
.justiciable claim‘to hang on. In ‘this context & further ‘reference may ве 


Ж < 


„> = ' 
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twin principles namely, г Audi Altarem Partem and that of fair play which ' 
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a. 


: made where the expression ‘aggrieved person’ has been A май. 
.а8 denoting an elastic , and not to an extent an exclusive concept. It^ 
сапћоќ be ‘confined within. the bounds of the rigid, éxact and . .compre-, 
hénsive définition. , “At best‘itsfeatures ` can- be “described in “a broad: 
` tentative manner. " Itácope and meaning depends on diverse valuable: 
factors; ‘such, ав the content 'and intent of, the statute of which the | 
, contravention is ‘alleged, the ‘specific circumstances of the case, the x 
` nature and extent of: the parties interested, and the “nature and extent ya т 
| of. the ‘prejudice or “injury : suffered ‘by him. 15; furtherance "of strong.. | 
гейапсе placed on the aforesaid judgment - a reference was made to жа UM =P 
decision оў. Madras - Full Bench reported in - -AIR 1990 Madras page & 87 4 
Where; . thé Full, Bench has’ referred - to the caforesaid decision. ofthe. . 
Supreme ‘Court reported in AIR. 1976 SC page - :518. and the same has E ou 
. been reiterated and it- lias been, observed there that rivalry in thetradeis |. ' 
permissible in law ánd in that context ‚а person cannot complain that ` 
his commercial interest is prejudicially affected. It is significant to . 
i mention that the cited decision: of (he Supreme Court reported jn 
AIR. 1976, as referred, has dealt with the Bombay Cinema Regulation ` 
: Aci, 1953 and ‘the Rules framed thereunder but in the instant writ - i 
proceeding tl the Act 'involved їй West Bengal. Cinema (Regulations) Act, , SES 
1954 and the Rules ‘framed thereunder. In the -instant case, ‘the private i x : 
respondents їп. the -writ application are not- invoking the exercise of . i 
Writ Jurisdiction for a relief or issuance of Writ of Certiorari. Itisan © 
unsudcessful applicant whois figured as the writ petitioner and has been . ^ 
: trying to invoke: the jürisdiction -of this High Court for a relief. of. 
issuance of a Writ of Certiorari.. Here, in this Case, the private réspon” ^ 
i dènts-have ‘preferred’ statutory appeal under Section 5€4)(a) of the West ` 
Bengal Cinema (Regulations), Act, 1954. The relevant provision is set 
ош hereunder :— Lx. i cd ыз IX P ML 


E Tu 


Es “(у (a) Any. person piri bs an order of а. Licensing | 
i Authority granting or refusing to -grant alicence or by any othér. 
к order ‘of a Licensing “Authority which is: declared by Rules made, 
25 ‚ under this Act to be "áppeálable or by the. terms and conditions one CR 
which ‘or the’ restrictions subject to which'a licence i is granted | him, 


` within sich: time as may be prescribed, appeal— ` „ТМ po | И; 

| @ Where the- Licensing .Authority is the District Magistrate 2 
^a _ of апу, District—to:the Commissioner of the Division сот, ‚ч 
i 2 prising such District, Me, & te . ; 


ge (ii) Where the, .Licensing : Authority: is the Commissioner m e 
-. + , + Police, Calcutta—to the Commissioner, of the Presidency. 
е eats Division і in West Bengal, a and: AND Ag 
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(iii) "In any other case—to uch Authority as the said Govern- 
ment mav. by notification i in the Official Gazette, specified 

in this bebalf ” 

- 8. The language of Section 5(4) (a) as noted aboved is ‘bristled with 
implication of exemplifying the germane expression ‘any person’. The 
expression ‘person aggrieved' has, been comprehended by Halsbury in 
Laws of England. 4th Edition, Volume 1. where it has been pointed out 
, that where a right, of appeal' to the Courts against Administrative or 
` Judicial.decision is conferred the right is frequently.confined to a person ^ 
aggrieved or a person who claims to be or feels aggrieved. If the statute 
authorises ап .appeal to a superior Forum. then the question arises as to 
whether such person can explore his remedy in terms of the provisions 
ofaspeal,.as contemplated in the statute. In Black's Law Dictionary, 
. the word ‘aggrieved’ has pointed to a person referred to a gubstantial 
-grievance а denial of some personal pecuniary, or proprietory right of 

the imposition upon a party: of a burden or obligation. Section 5(4) (a) 
of the West Bengal Cinema (Regulations) Act, 1954, from the perusal 
* of the same appears to be made applicable to any person aggrieved by 
ап order of Licensing Authority granting or refusing to grant a licence 
and alternatively the said Section comprehends by an order of a Licen- 
` sing Authority which.is declared by the Rules made under this Act to 
be appealable. This Court need not have referred to tbe other alterna- 
` tive but can concentrate its attention to the second alternative and if 
thesame is comprehended in a composite. manner, then it appears that 
auy order which includes within its ambit, the generality of any other - 
order of the Licensing Authority which is declared by the Rules made 
under this Act to be appealable: Ifthe Court scans the aforesaid 
expression with an indepth on look about it, then this Court is made to 
-ponder as to what i is meant by any other order of a Licensing Authority 
.which'is made distinctly appealable. It тау. be necessary to derive 
inference from’ the known principle of. “Ejusdem Generis" and -a 
reference may be made in this context to the case of (5) Binay Krishna 
v Surajbali Mishra reported in ATR 1963 -Calcutta page 100. where a 
Division Bench of this High- Court has observed that the phrase 
‘Ejusdem \ Generis’ is more restricted than the word *analogous'. In the 
backdrop of the same this Court is made to tbink that a party who is 
necessary one empowered by the blessing of a statute to prefer an appeal 
that remedy explored by tbe concerned. party becomes statutory remedy. 
If the right of appeal is a creature of the Act and the right has been 
' availed of by any of the parties in the proceeding and such party figuring 
asarespondent in a writ application cannot be'said to be hit by the 

mischief: of the legal proposition that a rival in trdde cannot sustain а 
procéeding in Writ Jurisdiction for. issuance of a Writ of Certiorari. 
Here, ex facie the ‘private espondents are not invoking the exercise of 
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Writ. Jurisdiction’ of' this "Hi Court: -being rivals in йде б way. of | us 
relief of remedy of. Certiorari and on the, contrary it is tlie unsuccessful - 


: appellant i in a statutory appeal which is invoking the jurisdiction 1 to hav , , 


2 


the'appellate order set aside by issuance of a Writ of Certiorari.. ‘Hete, .. 

in the:connected writ petition, main relief sought for is for issuance of | b 
a Writ of Mandamus. namely, one ‘of the modes to have" ‘the appellate ре 
order 'quashed in'the connected appeal.and Writ of Certiorari is being 
prayed for the purpose of remittance of the. records of the case. This _ 


- Court has no doubt with, regard to the applicability of the well-known. 
` principle as laid down in the well-settled principles that rival ín tiade | 


has no right to invoke the jurisdiction of the High Courtíorissuance . M | 


“of a Writ ‘of . Certiorari, but here jurisdiction has been invoked for . 
‘issuance: of' a “Writ of Mandamus àt the instance of'an unsuccessful . 


respondent i in a statutory appeal under the Act, namely the West Bengal 


, Cinema (Regulations) Act, 195:to have the appellate order set aside. 


Therefore, without disagreeing with tlie legal proposition assoughtto -. 


' be expounded that-rival in trade Наз no locus standi to invoke the telief .. 


` cally different from. the given position of the facts as to be discerned in 


for.a‘Writ of Certiorari . but the facts i in the instant case are clearly: and. 
categorically distinguishable as here the Writ of Mandamus is asked for” 
by an -unsuccessful party ina statütory appeal fo have that appellate order” 
set aside, : Therefore, -the ` position in ‘the instant writ petition is radi- | 


hoe 


the narration of the cited decisions which have enumerated the principle SS 
that rival in trade has no right to: invoke the jurisdiction of the гг’, 


.' Court fori issuance of a relief ot Certiorari being clearly distinguishable. - Ж: 


This Court cannot apply tbe said principle i in this case. Therefore, this Т ^ 
Court after giving its anxious consideration: to the intéresting propos- > 


_tions | of' law: canvassed by the respective parties is left with no other 
M álternativo but to dismiss. the writ petition for the reasons as indicated - 


‘héteinbefore. ' Therefore, ше. wat penon: fails and it stands dismissed ` Vn 


on contest.. Ж ЕТ 


- Ta view of the later order on by the concerned District Magis. ET | 
trate dated 19.12.89 without. indication of. any reason whatsoever and ^-^ 
as such the said order looses its .effect because of its intrinsic. infirmity: | 


Accordingly, ` the District Magistrate. shall consider the. representation. 


` sought to. be reheard and the order will be required to be-passed in. 


made by the writ petitioner on the materials on record, if the same is . | 


accordance with the reason-and the samé should be preferably passed . : 
within a period of 4 months ‘from the date communication of this order. SUVS 
In view of the. order of remand ‘passed on orders i in between will abide’ ^ .- 


` by this order of Temand and the same will be required to be- sübstituted | 


by a fresh order to be passed by the District Мына. Murshidabad/ `y 
S.K. G: 00 T7 os = 
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E " b LCI, APPELLATE TORISDICTION} " 


E poe ) Before Mr. Justice: Satyabrata Sinha and ` = 
im See Mr. Justice Satya Narayan Chakraborty ` - 


| A Е Decisioü : ‘September 26, 1996. | 
iren o of Сакава & Ore; DE A “Appellants 
2 d Uu po x С : 
Ki Ram Prosad Gtiosh & Ога. P NE ET i. Respondents? 
: den m of Calcutta & Ors. 7 7 "m cory “Appellants. 
А p Hr x a Versus к 1 | "ош 
Rd ЕЧ Sunil Komar Biswas & Ore, кр m Respondents** 
oe е T AL E ‚Амр - 70. Da . | б : 
y Rathiadra Narayan Basu & Ore, "EE Е г Appellant 
Е ИИТ Vérsus. ME 
Ad = _ Ram Prosad Ghosh & Ors. ime 3 on : i Respondents* 


- - Letters’ Patent. Appeal—Ciause 15—Right . of. appeal—Cannot be 
nullified for not filing certified copy. of the judgment. p 


Code of Civil Procedure—Sections: 96, 151, Order 4i Rule 1—Filing 


of ‘appeal: without certified copy of the judgment— Permissible— Court has 


inherent power. to. entertain appeal—Though certified copy not filed. 


. `> . Appellate Side Rules-z Chapter VIII Rules 2 and 3—Fillag of f appeal’ 
without certified copy of the Jidgiment-— Court has power to iux with 


| “filing of certified copy of judgment. 


Several appeals were préferred. before the Division Bench of the 


. High : ‘Court -challenging - ‘the decision of the Trial Court." In these. 


appeals, Memos of Appeal were filed within 30.days from the judgment 


^. of the Trial: Court but. the certified copies of the judgment of the Trial 


Court were not ‘filed within time‘ It. was contended on behalf of the: 


E respondents ‹ of the appeals that the. appeals cannot be entertained on the 


Tad expiry. of 30 days as the. same is not. ,accompanied: by certified copy. So 


the question for consideration їп these appeals was whether the Court’ 
{з denuded of the power tó entertain: an appeal, which i is not accompanied 
with a: certified ` copy upon expiry, of 30 Ча from the. date of judgment 


‘of the Single Judge. Ма. 


' The Court disposing o of the eave t to » appeal, . 


Е *F, M. A: Т, No. 2251 of 41996, F. M. A, T. No, 2252 of 1996 & 
FAM 4, T. No. 2473.47 1996 Biche ap NEC ON 


"o ` * = 15 : x ae т Е 5 ES nn 
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< и 


E HELD: sA bare pirat of Rules 2and 3 of Chapter VIII in no 


uncertain terms would show .that a Memorandum of Appeal need not be 
Recon vance by й copy of the judgment appealed fr om. ( Para 5 J. 


! If such a provision ‘is contained i in the rule itself, in our opinion, no 
alleged practice prevailing in this Court can stultify the said statutory 


rules nor an embargo can be placed by ‘taking shelter under such practice . 


so as.to debar. the Court from "considering, an appeal on merits or consi- 
dering an application under Section 5 of the Limitation Act on its own 
merits only , because „the Memorandum oh Appeal is nót accompanied by 
a certified copy. . | ( Pará 6)” 

‚ A substantive right of appeal is granidd by Section 96 of the C.P. C. 
and Clause 15 of the Letters Patent., Such a right cannot be nullified. or 
curtailed by reason of an applicant' s failure to comply with the formalities 
to prefer an appeal in.the form prescribed under Order 41 Rule 1 although : 


` Rule 3-confers such right upon the appellant. ec (Рага 7 ) 


r 


Although Order 41 Rule 1 as'amendèd by 1976 Act provides for an ` 
appeal against q decree, keeping "n. vlew the provisions af Rule 3 of 


d Chapter VIII: vof the ` Appellate Side Rules there cannot be any doubt that 


7 


the form of EUH Memorandum of Appeal must be in the form prescribed | 
under Order 41 Rule 1 C. P. С. Even under Order 41 Rule 1 the Court 
has ample jurisdiction: to allow the appellant to dispense with filing ofa 
copy of the Judgment with the Memorandum of Appeal: ( Para: 8 ) 

It cannot be envisaged that when a litigant litigating in Original 5 ide 


‘of this Court can: get a benefit of preferring an appeal with the leave of 
"the Court without filing cert'fied -copy of the judgment, such a right would 


be denied to him only because Ке. per force had to file writ application'on 
the Appellate'Side of the Court. Such a procedure would. be discrimina- 


.tory. Furthermore, even assuming "that such’ a practice exists, it is 


accépted ai ше Bar that such practice 18 not a long standing one.  ' * 
"e ( Para 12). ] 

т view of thé matter we are of the opinion that apart from Rule 3 

of Chapter VIII this Court has ample jurisdíction. both under Section. 151: 


РА 


. of the Code оў Civil Procédure'as also .under Order 41 Rule 1 thereof to 


. dispense with the filing ofa cert fied copy of the judgment. ( Para 14 ). 


: We are of the opinion that this Court has jurisdiction to direct that; 
the Memorandum of Appeal be-considered although the same is not accom- 
panied by certified’ copy of the judgment even upon expiry of 1he period 
of limitation from the date of passing of i the Judgment. ( Para 22) 


Cases referred to :— 


(1) -Biswanath Ghosh v State of W. B., 97 CWN 199. ; 
(2) Chairman, Budge Budge · ЧипеїраШу у. Mongru Mia & ‘Ors., 

` AIR 1953: Cal 433: 
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ngj Sùreàdrä Nath v. S.-M. Murshéd, ‘AIR. 1954 Cal 189 
a (4). Jogdhayan v. Babu Ram & Ors., AIR 1983 SC 57; 


С (5). Shakuntala Dewi Jain v. „Китаї Kumart:& Ors., 


-AIR 1969, SG 575 ` 


(6). ` Manohar Lal: ‘Chopra y. ` Rai bahadur Rao Која Seth Hiatal: 
: АТВ 1962 SC 527 ... 


(7). Kalipada: Das & Ors. v. Bimal Krishna Sengupta, 

.." AIR 1983 SC 876. ' 

(8); 1992 (3) SCC 441 ` hon sae he a E 
(9) AIR 1996 SCW 625 ` v зол / 


r 


c 


E би. Municipal Corporation ‘of Delhi v. "Gurnam Kaur, И 
1989(1), SCC, 101 ee 
Mr. Bi `R. Bhattacharjee and 


z Ms. Nandini Mitra. TN NE efor the Appellants 


Mr. Dilip Kumar Mitra, Alauddin Mondal a and 

TE Sujay Mondal ^? | ' st” causes f Or the Respondents 

Mr. К.К. Bandopadhyay- 9 Sr for the Respondent 
7 A D Li > dn F. МАТ. No. 2252 of 1996 


The. judgment of the Court was as follows :— im 


The question "Which, inter Glia, || arises for consideration in these 
appeals is as to "whether thià Court is denuded of the power to entertain 


„ ап appeal which is not accompanied with a certified copy upon expiry 


- of 30 days from. the date of judgment of the learned Single Judge. Our 
attention has been drawn to à décision of a Division Bench of.this Court 
in the -case . of, (1) Biswanath Ghosh v. State of. W. В. reported in 
97 CWN 199 wherein it has been held that although the Memorandum 
of Appeal can be. filed within the, period of 30 days. without being accom- 
panied by a certified copy of the. judgment, .by reason of an alleged 


practize of this Court: such appeal cannot be entertained on the expiry 


' of 30 days if-the ваше is not'accompanied bya certified сору. 


2. Mr. Bhattacharjee, learned Counsel appearing on behalf-of 
the-appellant, inter alia, submitted ‘that the said judgment proceeded 
with a *total ‘misconception, ‘inasmuch 88; the: learned tria] Judge had 


+, not considered the matter upon proper interpretation of the provision 


of Chapter VIIL of ' the Appellate Side Rules vis-a-vis Rules 48 and 53 


| ofthe Writ Rules framed бу" this Court'in 'exercise" ‘of its jurisdiction 
under Article 226 of the Constitution. From а perusal ` of the ‘said: ' 


judgment; it is appareat that- their Lordships had taken into.considera- 


‚ tion the provisions of Section 100A- of the-Code of Civil Procedure which , : 


cannot be said, to havé any application whatsoever in the matter of 


£5 
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ges 


о Te kD A е 4 apt a st ET te s ЖАМ теч (0. 
unn "of "the -appeal under Clause 15 of the Letters Patent, A 
-bare: ‘perusal of. the aforementioned provision would ‘clearly. show- that | 
É D a statutory right has been conferred upon a litigant to prefer an appeal M 
.from a judgmentznd order passed bya learhed Single Judge of this Court 
“toa Division Bench; Such.a statutory right, there cannot be any doubt, ' 
' can be -ourtailed only by reason of: statute.. . Section 100A of the Code of. 
EE Civit Procedure vis; one of. such statute. . Such is nota position in these > < E 
Ыз. Cases ав appeals: have been "preferred from the: judgments. and orders | E: 
m f . pàséed bya ‘learned “Single” Judge: to а. "Division Bench. | In terms of: 
. Rule 48 of the Writ Roles of this Court, the Rules as applicable to the.. ; 
“appeals filed from: the judgment. and order passed on the. Original! Side - 
and Appellate Side { as tlíe.case may. “be are to. apply i in such appeals. ; ru sae 


37 -Although prima facie we, do. not find any justification jor such "e 
a Rule, inasmuch as, this Court ‘entertains ; an üpplication-under Arti-° 
" clé: 226 of the: Constitution of India in exercise-of its original jurisdic- 
tion and th by reason of rules laying down-procedural-niatters; tbe: 


o- 
- jurisdiction of this Court to entertain a writ petition in terms of Clause 2 Ў 
х Зоѓ Article 226-0f the Constitution - ‘of India cannotbe subdivided into: | 
< two different jurisdictions on ‘the ground: of territorial.limits but At this =:. 
“stage we do not intend to-go. into " the said uestem. Me M E Mn 
Pg. 4, Bo is. uot disputed . that i in terms of Rule 53 of the. Writ Rulés, ' E а 


‘civil Procedure. ‘Code applies but such application. of the. provision. of . 
+ the C. P. "C. must, ‚Бе held to -be mutatis mutandis, inasmuch“ T 5 
...Chispter ҮШ: of the "Appellate ‘Side Rules clearly: provides for the «. . ^ 


manner in which’ ‘appeal under, Clause 15° of the Letters- Patent isto wo 
fled. “Rules? and: 3 of Chapter VIII iead. thus : nt с р 


ENDE Every! Appeal to the High Court: under Seen 15 of the: ND 
Бенга Patent ; from -a judgment, of a Division . Bench, or a Judte : 
do = il sitting singly,; on. the "Appellate Side of the ‘High Court, shallbe . 
presented :to the Deputy Registrar; or such other Officer .as ihe: 
.. Registrar may. appoint, "within 60 days from the date-.of the judgment: 
im "appealed from, ‘unless’ the Court in its, discretion, on- good canse n Y: 
P з uou. stall. grant further time, ^. ' ^. few doen 6 


3... The Memorandum of Appeal shall. be dried up: in SM 
with the provisions. of Order XLI, ‘Rule 1; Civil Procedure Code, and . 
“shall be subscribed by ап Advocate’ of the Court. И need not.be. -+~ 

~ ~ accompanied. by a" copy of the judgment, appealed from: It: shall be. ` 
the. duty of the Officer to ‘whom the memorandum is presented ‘under 
` Rule 2 above, to endorse thereon the date ‘of, presentation and send., 
„the same to tho Stamp Reporter, | who shall satisfy . himself that bé. 
| isa declaration, by- the Judge who. passed the ` judgment that-the case - 
is. a, fit one for, appeal amd, that itis in order. and, within. time.” fag 
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Us A bare perusal of Rules 2 aa 3 of Chapter vini in, no uncertain 


Pas "агіда, would show thata Memorandum of Appeal -need ‘not be accom- | 


panied bva copy, of the judgment appealed from. 


c 


f E 6: If dici a provision’ в contained. in 1 the rule itself, inour 
opinion, no alleged practice prevailing in this Court can stultify the said 
statutory. rules nor an embargo can be placed by taking shelter under 
such practico 'во аз to debar the Court from considering an appeal on 
merits or considering ап "application under Section 5. of the Limitation 


.. Act on its own merits only’ because the Memorandum. “of Appeal is not 
x 


accompanied by a certified ' copy. 


77, A чый right of appeal i is: i brine by Section 96 of the 

C. P: С. and Clàuse 15 of the Letters Patent. Such a right cannot be 

nullified or curtailed by-reason of an appellant's failure to comply with 

| the formalities to prefer. an appeal i in the form prescribed under Order 41 

^Rüle1 although Rule, 3 confers such right upon (ће appellant. Itis one 

[d thing to'say | that this Court ‘has no’ jurisdiction at.allto entertain such 

an appeal but it. would be another thing to say that upon enteftainment 

- of such an appeal; the Court may consider the questioni asto whether 

the appellant has cóme out with suficient cause "for not perenne the 
appeal within the prescribed. period,” n SU Eg 


8. "Although Order 41 Rule І 88 amended. by 1976 Act provides 
-foran appeal against a decree ; "keeping i in view, the. provisions of Rule 3 
of Chapter Vi jof the Appellate Side Rules there cannot be no doubt 


- thatthe. form of such Memorandum of Appeal must be in the from 


prescribed under Order 41. Rule 1 C. P.C : Even under Order 4] Rule 1 
"the Court has ample jurisdiction to allow t the "appellant, to dispense with 
‘filing of a copy of the judgment with the Mémorandum of Appeal. The ' 
question has. been considered in details Буа Full Bench of this Court 
im (2) Chairman, ‘Budge Budge Municipalty- v Mongru Mia and Ors: 
reported in AIR 1953 Cal 433, which' has been followed by а ' Division 
` Bench of this Court in (3) Surendra Nath v: `$. M. Murshed. reported in. 
AIR 1954 Cal 189 ; ‘wherein: it has beem held «Bat a copy of the “judg- . 
ment need not accompany the “Memorandum (of Appeal, It was 


7 еа: 70.7 : з 


“The. question; : -theref ore, 1а. е when an application under 
Article 226 of the Constitutron in matters'arising outside the original 
jurisdiction of this, Court is disposed of by a Judge sitting singly and 
‚ап appeal" is preferred against his’ judgment, it is necessary for the 
"appellant to annex to the Memorandum of Appeal: certified copy. of 

- the judgment- àppealed from or of the formal order made therein or 


of рош; dd Үш of the "Rules of. the Appear Side which 
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T Na! = 
deals with ‘appeals andai Clause 15 of the Letters. Patent does not 
R obviously „ deal with such “ appeals because these , appeals were 
Unknown when the Rules contained in: Chapter ҮШ were framed. 
` Itis, therefore, difficult to suppose, as was pointed out by the. Chief — 
. Justice in AIR 1953 Cal 433 (SB) at р. 442 (A), that' these rules 
D would govern the procedure. for presentàtion of an appeal against 
"^ .an.order under Article.226 of the Constitution in a matter arising 
- outside the original jurisdiction of tbis Court. Order XLI, Rule 1 of 
the Code of Civil, Procedure which deals with appeals from original `, 
decrees cannot apply. .There is ‘no statutory provision. which pres- 
. cribes the formalities to Бе complied with or the procedure to be 
^^, adopted in dealing with such appeals. On the Original Side ot this 
Court. in similar cases provision is made in Chapter XXXI of tbe 
Rules of {һе High Court, Original.Side. Rule 2 of that chapter <> 


‘provides thatevery Memorandum of Appeal from the Original Side. ` 


shall be in Form No. 1 and shall be drawn up in the manner pres- ' 
cribed by: Order XLI, Rule1 of the Code of Civil Procedure and 
shall Бе. presented to the Registrar, accompanied byu copy of the 


‘de cree or’ order’ appealed from." 
E 


Tras faither held :— ÉÓ— - ТЕШ КЕ АЕ E e 


r DI 


“My conclusion, чыте; is that an appellant sho seeks. to file * 
an appeal against.an order of a Single Judge disposing of an applica- ' 


‘tion under Article 226 of the Conátitution in a matter arising outside. > 


‘the Ordinary "Original Civil Jurisdiction of this Court, need not 
` annex to the Memorandum’ of Appeal either a certified copy of the 
judgment appealed from or of the formal, order which may have been’ 
or be drawn up in such cases., This appeal was, therefore, duly regis- 
‘tered by 'this -Court.. T may add that a similar view was taken by a 
Bench of this Court on an office report іп Е. M. A. T. No. 121 of. 
1952 (B). The order of this. Court is dated the A3th February, 


a 1952,” 


9% ine said decisions are binding on this Court: 


a0. in the case reported in (4) AIR 1983 sc 57 the oo Court , 
,clearly held that where.a Court has granted time to the appellant to file ' 


Certified copy of, the judgment and decree within certain time, it should Ne" 


not dismiss the appeal straightway but may exercise its jurisdiction . 
under Section 148 C. P. C. by extending.time prescribed therefor. in the’ 
' cage reported i in (5) AIR 1969 SC 575'the Apex Court.has held that. thé 
: appellate Court: can dispense with the TE ofa copy. of the това 


Е dl. In * duel a situation, in our. opinion, the right to prefer. an 
appeal, although . the -Memorandum of Appeal i is not accompanied by: a 


1 


- 


e) 


a 
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айы с: сору,- сапао! be ken away y only беске а practice has deye- 
- loped: which has no sanctity in iaw.. In any event in terms of Sec- 
"боп 151 the Court has an’ inherent power to issue such direction which: 


. wouldsubserve the ends of Justice. Reference in this connection may 


+ 


-- Be Bus to (6) AIR 1962 SC 527. > ~- 


Ay - The questions id in these appeals must be considered 
ibus in view the questions w lich always arise before ‘this Court while 
exercising its jurisdiction under Article 226 of the Constitution of India, 
namely, (1) Constitutional jurisdiction: of this Court is exercised in 
order to. grant speedy; effective , and .cheap( remedy іп public law. 
AR Brocedural steps, are нее to'be taken in aid of. Justice. 


S ET 13. Reférence in this qonriection may | be made to (7) AIR 1983 - 
, SC 876; (8) 199203); scc dn "ара TOY AIR 1596 SCW'e25. 


< (3): The Rule of збен must be read, considered or inter- 
“preted with the: overriding, ере that the’ ends of Justice must 
‚ prevail. 


44. It is interesting to ‘note. that Chapter. xxxi of the Original 
-Side Rules provides: that- -the Court may in a given case grant leaye to 
prefer an appeal although the memo is not accompanied by a certified 
_ copy of the jad ment and decree subject of- course to an undertaking 
"given to file th ame as and wi jen the | same i is made availab e. ‘It can- 


. fot 'Derenvisaged. that when a ‘itigagt” litigdting ir in ‘original side of this ` 


Court ‘can get a bpilefit of" "preferrin ; an appeal with’ the Ie leave of the 
Court without filing a a certified copy. of the judg ment, such a right would 
bE denied to ‘him only 1 because he per torde had to file writ application 
ES the appellate ‘side ‘of ‘the Courts. 'Such à procedure would be discri- 


minatory. Furthermore, even assumin ‘that i 8 üch.a a practice exists, it 
is | accepted at ‘the Bar that ‘such а a ‘practice is ода a long standing one. 


p 15. Itis-now well known that a rule of. practice cannot be exalted 
into a rule of limitation. In any event, ‘ina case of conflict between the 
‘statutory rules and the practice the statutory rule shall prevail. А prac- 


tice» contrary fo or, ingonsistent - -with a statutory rule could not have 


. "under De 151 of 


соте into existence at all ‘and if the. same has come into existence. it 


' should be done away with. ingsmych а 85 the: same would not b bei in accor- 


‘dancé with law. The practice i is evplved by the Court ónly in absence 

of any. statute or statutory rules. When: there axists а а 'statutory rule, 

seither a a practice can be evolved age cap be fo owed, 

А 16. ‘In this: "view of the matter, wo are oft the opinion that apart 

E Rule 3 ‘of "Chap ter "Viii, this- Court "has aniple ‘jurisdiction both 
indér е Code fol Cil, Procédure аа a&'alsó under Order 41 
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-Rule 1 thereof to йрн zu the filing- ofa 
- judgment. EU : 


215 17. We also cannot shut our eyes ' to tl 
‘comes across a large number of cases where not 
of an ex parte interim order is communicated on‘ 
to render filing- of an appeal within a period of 
passing of such a judgment an impossibility. 


- Itis unfortunate that all these aspects с 
а и to the notice of the ‘learned Judges 
^ Biswanath Ghosh. The earlier division bench de 
Surendra, Nath's case, AIR 1954. Cal 189, was. alsc 
notice,. It is-further well known that a division 
judgment passed by another division bench ani 
‘without considering the same, the latter divisio 
binding on the subsequent benches inasmuch as iti 
earlier division bench decision. — ' ~. 


"S - Y9. ‘Tt is also a settled law that a decision із 
‘point which had not been argued before it. Intl 

' the decision of the division. bench i jn Biswanath 
upon. this bench. 


20. It is- interesting to note that this learn 
- саве of Biswanath: ‘Ghosh themselves had referred t: 
` Apex Court in (10) "Municipal. Corporation of . 
. reported in 1989(1) SCC 101 arid. held that if an 
. passed in ignorance of the terms of tlie statutes О! 
|. without argument and without -reference to the 
A -and without: citation of the authority;the same w 
7 The decision of the Division Bench in Biswanaih 
based on: practice and/or convenience of the Co 
dered without considering the relevant rules as al 
Susreme .Court and this Court, the same must 
rendered per incuriam and/or passed sub-silentio. 


.21. - Before ‘parting with this case we may re 

. Judges while passing the said judgment have also 
„tion the fact that an inconvenience may be cause 
posing of the appeal ‘without there being a copy of 
by the learned trial Judge. It is true that while ex 

| power, the appeal Court is: required to go through 
by the learned trial Judge, but such à purpose may. 

. by calling for the records from the Court of the lei 
А also by directing the parties to fije corner со] 


\ 
n 
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as and when they аге made available Moreover, coples of such jode- 
ment are normally incorporated inthe paper books and/or supplemen- 
tary paper books. Whilo considering the question of convenience of the 
Judges, this Court cannot forget to take notice of irreparable injury 
which may be caused to the, litigant. It may also be noticed that the 
purported ground of convenience as hes been hold in the aforementioned 
case is also not of much assistance inasmuch as when an appeal is filed 
within the prescribed period, even then по copy of the judgment would 
be required to be filed. The inconvenience of the bench even in that 
Caso would not be removed етеп by calling for the records of the learned 
Р trial Judge. It is accepted at the Bar that there are numerous cases 
р whero an ex ‘parte interim ‘order had been communicated to the party 
-affected adversely thereby either immediately prior to the expiry of 
thirty days or even thereafter and if in such cases this Court is precluded 
from entertaining a Memo of Appeal without the certified copy of the 
judgment, an mreparable loss or injury may bo caused to the parties, 
Ina given case upon entertaining such an appeal the Court may "consider 
asto whether the appeliant was justified in filing the appeal after the 
prescribed period of limitation. In such case, the: Court-may oven 
dismiss the application for condonation of delay ss this Court while 
exercising its jurisdiction under Article 226 of ‘the Constitution of India 
^ not опу acts as a Court of Jaw but also as a Court of equity. It's endea- 
vour should be, in our opinion, to consider the grievance of the litigating 
parties on thelr own fnerits and not by throwing the Memorandum of 
‘Appeal on either by per-technical ground or on the ground of existing 
practice. А 
^ 41. Wo also tako judicial notice of the fact that certified copies 
ure not supplied within a reasonable period in this Court. This Court 
in alarge number of cases has to pass judicial orders directing the 
department to supply certified copies within a stipulated period. 


13. Thusina case, if for one reason or other ап appellant cannot 

prefer an appeal within a period of 30 days, in the prevailing situation 

^ he would not be able todo so fora.long time which in a given case 
may result in immense hardship and/or irreparable mjury. 


24. "Бог the reasons aforementioned, weare of the opinion that 
this Court has jurisdiction to direct that the’ Memorandum of Appeal 
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be onikoro although the same is not accompanied b y any y certified 

тору of the Judginont over ü pon ekpily of the period of pem ton Tom S 

the date dip passing OF the’ judgment. , Wes шаў also шайё it t oltar that >` > 
4 


Wet have not gone into the questidh as as to What would Bo the period of 
limitation i for Bids the appeal as А} did fot fall f for dur co hale: 
Наваі at diis в stage. k 


n 


7 15. Although several other reasons can, ‘be assigned-in support of 
our judgment, we are of the opinion that the reasons assigned hereinbe- 
fore are sufficient for the „purpose of amying at a conclusion that in 
view: of the. decision of the Supreme. Court of India in Municipal 
Corporati of. Delhi v. Gurnam Kaur, (supra), the judgment parecd by a 
_ Division Bench of this Court, m Biswanath Ghosh's. matter bas to bo 

- held to. bave been rendered per | incurtam and as such, does not create 
any binding precedent. _ ,' 


726. We dit matë it clear” ai wë Edve ont) coriidéfet the 
.quEstióri йз to WHEther thd Cöurt at the thréWÉGld càtinöt орієн ah 
арра or hot add wh шаке it clbME that урба efleitüining in dppebi 
tile Ctr lli given сїйї nidy йі hoh dirdetios oF ШЕНӘ прой the 
üppelldlit Ot pass Шой. hab: Ur Ghderd WHicH may БЕ seteshaty БЕ 
cid dd Фа of чы ый. We fefdiE Бао ЫЛЫН С - - 
йй оп ена af. appeals docs not Mead that the coul #251 з 
pase dn ‘order ba папі on prre filed by the арга E ' 
gondoiiation : of delay in in terme c of í Sécilon- 3orihel Limutation Act: 


27: Let the applications under ‘Sectidn 5 as also for stay be placed 
on Thursday next. By that date tho respondents, i! they so desire; may 
file afüdavitin-opposltion to the said applicaticns, It is made clear é 
that keeping m view the submissions of Mr. Bandopadhyay, this Court 
may make an endeavour to dispose of the entire appeal at this étage if E 
possible: . ko «a UON И: 


r 


a 


The ‘Applications for leaye.to appeal are accordingly disposed of 
* Wiiout; tany order as to costs. be ee, 3 ee 
` \ Sinha, 3. i^y А ; 
Chakraborty, 7. E pras “з i 27 
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sog i CIVIL REVISIONAL JURISDICTION ] 
Before Mr! асе Basuderd Panigraki 
: Decision : : Séptember | 10, isis 


Sunirmal Das “ш Petitioner 
, 50. t Verity р 
+ Kamala Kanta Roy & Ors , КК Respondents® 
Exeeon of 'Decroe.-Prior, execution, ease. Writ, of delivery of 
` possesion recaliod— Dellv егу ‹ КЫ Sst proved— ubsequent execu- 


- tion caso —Maintaimable. 
Limitation Act, 1943 Sections 1 14 and і5 Time spont by provlous 
Litigation- Exclui “Delay condos. | 
. The opposite party. Cunt ies tb a Т ni 10 the Ongr 


А al Side of the High Colt “tok pic pu of contract 


against the. predecessor-in-interest of op "Багы Nos. 2 to 4 and 


8010 whith Was decre&d! Thè decrét-holder oppolite party No. 1 
filed another suit for recovery of possession th the 8th Court of Sub- 


ordinate Judge, Alipore which was also decreed: The opposite party 
No. 1 thereafter filed excoution case against the Judgment-debfors in the 
Court of Sub-ordinate Judge, Alipore Без took ony of possession 
Police help. Subsequently the posite | Б Y. No, 1 flea suit 

ES against 69102 of thé’ defendants in е ed: sult for recovery oF posse- 
ssion of two rooms alleging dispodséssioii dfter he had (кеп póiscenor. 


^ Thissuit was however dismissed holding that there was no delivery of 


possession sgranted to tho opposite party in-thé said execution сазе, 
In this situation the opposite [ont No. 1 filed a fresh execution casein 
the Court'of. Sub-ordindi® Juke; АШЫ With Rpplicalion- under 
Seotiobs 14 and 15 of, the [amitatlon Act. Тһе: execuung, Court held 
tho éxectttion case máintajnable after’ бопдопацов of delay! . The 
ponitlonérs:ohallenged this ‘decision by preferring тешр application 
before thé.High Cohrt i 
Dismissing the Revisronal application.the Court, 


‚ HELD : In the infant case, it is not spelt-out that the decree- 


= holder was grantéd possession thrdugh,the Nazır by Couri. It transpires 


that the writ ofi-dellvery of possession was subsequently recalled at the 
iAstancé of the Judgment-debtors. So, и cannot be argued that there was 
full and compita: delivery of possession pursuant to the decree. 
` * ( Para 8 J 
. Taktig prods and expansthe view of tha matter and after going 
thrdügh the executing Cóükl récórdé: I found ihal there wai по legdl 
аян Vall dellyéFy of possésitod + tó the deckee-holdeh-oppostte party №. 1, 


“ab, о: Ne. 313 of 1990: 


^ 


~ 
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therefore, ke has! obviously a remedy to take possession through Court. 
Thus, the learned executing Court was fully within its jurisdiction to con- 
done the delay by excludisg the time occupied in the previous litigation _ 
om account of injunction and was further justified to direct the execution , 
to proceed agalast the Judgment AMOR ‘(Parad ) 


` Cases referred to :— 


А (1) К. Ramalingam & Ors. v. K. N. Krishna кейй в Ors, 
р AIR 1974 8C 325 , 


(2) Gopaldas v. Thansingh, 1882(4) ILR All 184 
(3) Thandavaraya Мидай v. Subramania Gurukkal, 
AIR 1916 Mad 9301) 
; (4) Chokkalinga y. Gopalathathachariar, 
AIR 1917 Mad 202 
(5) Shew Bux Mohata & Ors. v. Bengal Breweries Ltd. & Ors., 
~ AIR 1961 SC 137 а, db 


(6) Abdul Hamid v. Prokash Chandra Nandi & Ors., 
^ AIR 1934,Ca] 793. = à 


Mr. Bhaskar Bhattacharjee aud; | pM 
Arit Kr. Bhattacharjee (3) a e JOP the Petitioner ^ 
Mr. S. P. Roy Chowdhury, D P. Adhikary, 


S. Ghosh, Mrs. M. Dutta (Sarkar) and 
Mr. J: Н. Mullick . for the Respondents 


! - The йртнн of the Court was as follows :— 


"This revisional application 1s directed against an Order/Jadgment 
passed by the Executing Court, Assistant District Judge, 8th Court, 
Alipur in Execution Caso No. 14/85 whereby and whereander the Court 
condoned the delay and Issued notice against the Judgment-debtors. 


2. The case bas suffered a cheokered “history. The opposits 

party, ‘original deoree-holder filed a suit '1n-T. S. No. 1171/62 in the 

+ Original Side of this Court for ' specific performance of contract against 
" oncSalil Kr. Das, tho prodecessor-in-intorest of the opposite parties.2 
to4and tho predecessor-in.interest of the ‘opposite parties 8 to £0, 
Malay Kr. Dus and Chanchal Kr. Das; which was decreed on contest 

on 8th January, 1964. The decree-holder, opposite party No. 1 filed : 
another suit in T. S No. 1171/62 for recovery of possession in the Y 
8th Court, Sub-ordinate Judge, Alipur and was decreed on 3rd October, 

! 1969., After the decree, the opposite party No 1 levied Execution Case 
No. 6/76 against tho Judgment-debtora in the 8th Court of the Sub- . 
ordinate Judge, Alipur and allegedly had taken delivery of possession - 


D 


` ' 
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with police help on 28h May, 1977. Subsequently, the opposite party 
: No. 1 said to have filed another suit in T. S. No. 583/77 against some 
of the defendants of the-earlier suit, Chanchal Das, Malay Kr. Das and 
. Smt. Anjali Das under Section 6 of the Specific Relief Act for recovery 
~ of two rooms of the..ground floor of the suit premises, on the allegations 
that the said 3 persons had dispossessed the opposite party No. 1 from 
the suit premises, namely, the two rooms on 29th Мау, 1977. It appears 
that the learned Munsif had dismissed the suit by holding that there was 
no delivery of posáession granted to the opposite party No.1. Thus, 
the opposite party- No | filed a fresh execution case in title Execution 
Case No 14/85 before the same executing Court, namely, i. e. 8th Court 
ofthe Sub-ordinate Judge, Alipur Along with an application under Sec- 
tions 14 and 15 of: the "Indian Limitation Act, The learned executing 
Court was however, satisfied about the grounds for filing execution case 
- at such belated stage and condoned the delay. That is how, the petitio- 
ner being aggrieved by and dissatisfied with the order or judgment of the 
executing Court filed this instant revision. 


- 3. Mr. Bhaskar Bhattacharjee, the, learned -Advocate appearing 
for the petitioner, has strenuously urged that ın this case the executing 
Court appears to have committed serious illegality ш condoning the delay 
and accepting the execution case, particularly, after the first execution 
case having been fully satisfied. The learned executing Court was obli- 

' vious tò the situation that the previous suit filed under Section 6 of the 
` Specific Relief Act was only .agalast 3 of the Judgment- debtors and the 

same іп relation to two rooms which was the subject matter of the suit. 
Once the decres-holder, ,namelj, the opposite party No. 1 had filed an 
application before the executing Court mentioning that the decree was 
fully satisfied and after the Court having recorded that the decree had 
been fully satisfied, there was no occasion again for the decree-holder to 
„lodge a second application claiming for delivery of possession. In such 
situation, the “learned executing Court should not have condoned the 
. delay owing to stay or injunction , being passed by various Courts in 
earlier proceedings. ] Я 


4. Мг Roy Сей, the learned Counsel appearing for the 
opposite party decree-holder has while repelling the contention of the 
petitioner advanced his argument by stating. that the order passed by the 

.executing Court caunot by any stretch of imagination be said to have 
suffered from any factual or legal infirmity so as to be called in question 
in this revisional application He has also highlighted that the delivery 
of possession could not be affected on account of filing of an application 


by the’ petitioner for recall of the writ and the Court had also actual . 


' recalled -the writ of delivery of possession. Mr. Roy Chowdhury has 
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further wit. that in the suit filed by the ne party No. lunder ' 
Section 6 „óF the. Specific кее Act, the Court has specifically d deter: 
mined that there’ was no delivery of. pogsession. Porsuant to the decres, + 
fherefare, the ‘docree-holder 18 ,at option to take fresh , delivery of 
розвезвіоќ iy poeordenos m with 189. In such back-ground, the decree: 
holder’ was obliged to file a an applicatiqn t before the executing Court 


, glaiming ‘fresh delivery, Rojyithstanding. the ‘previous ‘recording у, 


executing Court, that the decree was fully satisfied. Chanchal Kr Daa 


х wee is. one ‘of the Jpdement-deb tor in his execution case filed a guit i in. 


T. S. No. "53/70, in the Court. of 8th Sub-ordipate Judge; ‘Alipur for 
decjaration that. the decrees s obtained in carher two suits were nullity, 


| "inter alia, prayed for injunction. In the aforementioned suit he took.the- 


specific “ground that the aforesaid decress were no binding on bim 


i inagmpch a as ће! was a minor a at the time af fing of the sult and he he таў _ 


D 


3 


not Properly represented in the aforementioned snijt.“ After the prayer 


.forinjunctión baying been refused; the plaintiff in the afarerieptioned 


suit had filed an appealin Misc. Appeal No. 45/72 in the Court of the 
Additional District Judge,- Alipur., Against the order of the appellate 
Court, the plaintiff filed a -revision in fevision case Na. 687/73 in this 
Court- and this Court. granted ‘injunction against delivery of possession 


{i the disposal of the spit “Nop. T.S.,53/70. The aforesaid suit was 
dismissed on 2 201 December, 1975, inter alia, holding that the judgment ' 


and decree pass in suit » >No. 1171/62 and T.S. No, 63/65 were valid ` 
and binding on him After the disposal of the sajd suit another Judg- `> 
ment-debtor, Malày Kr Das filed a suit in T. S. ‚Мо. 42/16 before the 
same Court. Thereafter, the opposite party, No. 1 filed the Execution ` 
Case No. 6/76 in the Court of the Assistant. District Judge, Айри for - 
exeouting the decree passed in T. S. No. -63/65 against the Jydgment- 


' dobtors: ‘The plaintiff has allegedly taken possession with Moe belp- 


on 20th May, 1977. \ Не was sgid to have been dispossessed « of. on 29th ' 
May, 1 1977. 89, ‘he 1 filed a suit i in T. S. 'No. 583/71. in the í Court of the 


Mungif at Sealdah npder.! Section 6 of the Specific Relief Act. Теш 


filed by опсо? the Judgment-debtor in: T. S. No. 42/16 was dismissed, —- 


* on 27th February, 1981.7 Subsequently, on 31st August, 198] the suit . 


filed by the opposite party “against Chanchal Kr. Das, Anjali Das and 
Malay Kr. Das was dismissed holding, inter alia, that the possession was 
invalld as the learned excouting Court recalled ithe writ of delivery a 
possession on 28th May, 1977. "e 


Ё 


5. The’ sole controversy ‘centres roni i in this "i is Mu the 
) нод delivered to the ‘opposite party No. 1 in to dew 
x in т; S. No. 63/65 byt the executing С Court is val a ad Hei 
m. In 8986, 1 "the delivery of | possession ag сай ed ii he | pe f d 
o have ecn- granted to the opposite ens No. 1 by the к, eae. 


+ 
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finality. in, ‘the ТЕЗЕМ ptoceidiogs and as such a subsequent 
application is-maintamable for execution of the decree." 


8. Mr. Bhattacharjee, the learned Couneet appearing for the 

| petitioner, bas also invited. my attention that the judgment filed under 
\ Section 6 of the Specific Relief Act is not binding on the petitioner since 
in that suit all the Judgment-debtors were not parties. The aforesaid 
contention: dpes not спі, ару ice. Smco in the above suit the tolo 
question was about.the validity and the propriety of the delivery of 

^ possession and the learned Court was led to believe that there was no 
, legal and valid possession, granted to the decree-holder pursuant to the 
decree and ой` that account the prayer for ‘defivery.of possession waa. 
refused . In that view of the cage evenall tbe Judgment-debtors might. 
not have been added as parties but since the question of delivery of 

!  possoesion.was the prime consideration, the findings of the Court thereto 
” shall bind on all the parties. Mr. Bhattacharjee has laid great stress on 

a judgment reported ın (5) AIR 1961. SC page 137 in the case of Shew 
Bux Mohata and Ors +. Bengal ‘Breweries Lid and Ors On a close 
reading of the decision I do not find that it would be ofany help to bim 
since the faota of the above caso are quite distinguishable from the 
idetant case’ Tho Apex Court was inclined to believe that the returns 
submitted by the Nazir showed that there was delivery of possession of 
this premises to the decree-holder. In the instant саве, it is not spelt-out 
that the decree-holder was granted possession through the Nazir by 
Court It trenspires that the writ of delrvery wat subsequently recalled 
at the instance, of the Judgmentdebtore. “So, thereforo, it cannot be 

, argued that there was full and complete delivery of possession pursuarit 
,to,the decree. Relance was placed by the opposite party decree-holdes 
on the decuion reported in (6) AIR 1934°Cal page 793 in tbe case of 
Abdul Hamid v. Prokask Chandra Nand: nd Ors. It bas been held as _ 
follows :— > "E г 


: “Where after delivery ‘of possession made i in execution of a final 
decree for partition, a party cannot get actua] possession of his share, 
Court should order for fresh dchvery of possession. 


In exeontion ofa final "decree for partition A's share was deli- 
егей, but it was found that A could not got actual possession of bis 
= *haro as some hate belonging to oiher co-shares were standing 
"on ity | y 
Held: that-Court's order for a Fresh deliver of possession by 
removing the ‘buts was within jurisdiction."- 


9. “Taking ‘broad and expansive view of the matter and aftes 
going through the executing Court records, Ifound that there was no 
Vogal and valid delivery: of possession to ше decree-holder opposito 


* - 


ie . ^ -'* 
Й 
4 4 
Hl 


y СБ $ oe 1 P * ЖЕ p*bt 
52 .. Dulal Рай v: State of W. В. ~ E 1997 (1) СЫ 


Acre, Ёе t. e V denuo T eg eS oce 
5 party No, 1,,thorefore, ЕТИ bas obviously a remedy to take possession 
through Court. Thus, the learnéd executing Court’ was fully мр ity, 
jurisdiction to condbne thé delay. by excluding the time occupied in the 
previous litigation on acoount of injunction and ^was, further justified to. 
direot the execution to proceed against the-Jüdgment-debtors. 


9 DS to M NL i HI Ees v gau Sey 
Іа the result, there isno merit iñ, this reyisiong! application is 


Rocordingly dismissed but yn the circumstances without costs. · e. 
^ SKO. 5 | | 
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"LGRÍMINAL APPELLATE JURISDICTION 1 
Before Mr. Justice Rabln Bhattacharyya and : Е 
s hi Mr, Justice. Debi Prasad Sircar (I) T 
,; Decision: December 4, 1996 ' 


Inre: Duki Paul sess eAppollant 


" ў Ху 
E ' V . Versus А - 
Siate of West Bengal К etu . Respondeni* 
1 ale oe Ln bd CX 


к СЕ УЖЕ. ЖЕЛИН Л бк А e 
ws. Code of Criminal Procedure, 1973— Sections 164 and 313—Confe- 
gional , statement - Proper cantigas te be girem—Nouw-compliance of the ' . 

-Frovislons—Confesstonal statement nureliable--Injeries of yictim—Special _ . 

` knowledge of accused —Nst explained — Adverse presumption - 
India ‘Evidence Act—Sections 45 and 106—Expert бтйезср ‘of 
7 doetor—To себ with care und cundon- арни in special kaow- 

- ledge of sccuted—Absence of explamation— Adverse inference. $ 

Tho appellant ЮА and jhe deceased Sabita @ Arati were married 
in 1988. On 4.9.89 ono. Birendra , called at the house of the, de facto 
-complaimant and informed that Sabita, the brother’s daughter of 

. de facto complainant, died in the proceeding evening. The uncle and - 
mother ,of the deceased rushed іо the matrimonial home of Sabita @ 

‘ Arati and found her deadbody was laid stretched on the courtyard. They 
“noticed marks of injuries on the body, and learnt that the victim and the 
appellant quarrelled.,on the day-befpre -And that they had strained 
relationship, as tho illicit love affair of Dalal with another girl, continued 
despite their marriage. They suspected that Sabita was murdered by 
Dulal by strangulation at the instigation of Tapad and Rikta. Aocor- ~ 

dingly a case was initiated im the local P. S: n/a. 302/34 I. Р.С. гбг 
“Criminal Appeal No. 290 of 1991 p © - 


Й 
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1997 (1) CLI] — Dulal Paul v. State of W. B. 
trial the Зд jui же, -Wost | Dinajpur at t Balurghat Found the a pellant 
"guilty, of. the RISE d u/s. 3021.P C and convicted and sente to. 
imprizonment for lifo. The, сопу appellant preferred appeal before 
the High Court. 

' ‘Dismissing thio appeal the Court, 


HELD :- When the appellant. was. Produced before the learned 
J М, b $ 9 39 learned J. d fugt finished Mis duty witkout applying 
his mind гапа just d folded passing., order to keep. 1л segregation 
in jail and directing ide he, appellant, should be Produced before hum on 
the dax following in his eiie We are astonished t to find this careless 
conduct of this Judicial Magistrate, No warnlng was given to the accused 
while he was produced on that date. Why then tke accused was segre- 
gated and with what to reflect ? We have £xamjined the confessional” 
statement recorded. To our utter dissatisfaction we find and hold shat 
the learned J М. failed to act according to law and to give the appellant 
suffictent. time, material "and opportunity to reflect his mind I. e. after- 
giving warnings. as per law. Е ( Para 7 ) 


We hold that this so-called РР diatement was highly 
u egal a i per т< upre pie ton , law and legal right of the 
ey ey A ar И, Pedes poa cs рше йу in error m 
relying on ii: P , ( Para 8) 


Eridently, Dulal sania knew whys a xd how Sabita died i the 
evening op 3.9.89 and, wader, the, established fagts, and circumstances he 
had, as, per qetiled principle, of lay, special responsibility to disclose the 
actual cguse of, death of, Sabjfa. @ , Arati gnd bqw-s -she died, Absolute 
reticence on the part, of the ассизей mythe giten, circumstance leads н ws fo 
“draw presumption againsti the accused appellant. silence is not always 
golden, - Б ( Para 16 ) 


\ 

~ all these marks of injury маа one to hold that the death was un- 
natural. These injuries and secretions cannot be found in case of natural 
death due to disease. The defence did never plead even Dy whisper that 
Sabita died of any disease. It does not have even any case of death of 
Sablta due to ‘aay accident or suicide in anyway. The Court cannot 
make out a case. which lg never pleaded by either of the parties. The 
evidence cannot be explained 1н any-wise reasonably except that it was a 
case of murder by throttling. The ecchymosis is eloquent about the 
incident which cannot but h inter preted as murder by throttling. 

2 C Para 18 ) 


К . Pria pp E n0, im m defence as % why ihe d died and how. 
Ti n» bat recom patible with the natural course of action and ail thes 
- cdd esi make the gue case stand on a good stead leading 


> 


himself or through anybody committed the murder of Sabita. 


. 


94 Dulal рдү; State of W, B. t 1997 (0 eH 
any one to hold PHARES that it was none other than the accused who 


d ( Para 18 ). 


The consensus of fudiclal pronouncements ts that the medical per- 
sonnel should be reckoned as experts and their opinions should be exa- 
mined accordingly, with as much care and caution as is required in case 
of any othar witness, interpreted by applying judicial analysis and discre- 
tion in the light of compatibility. propriety and normal reason and 
reliability Examining even with utmost care we find no reason to dis- 


believe the expert opinion of P W 9 (doctor) or г ану part of it 


К ( Рага 1) 
Cases referred to :— a А Áo erra 
(1) AIR 1956 8C 217 I 
(2) AIR 1959 SC 637 5 * 
Mr. Priya Nath Ghosh Е i sone for the Appellant 
Mr. Mukti Prasanna Mukherjee , «for the State 


The fadgmeat ef the Court was as follows :— 


g Strear (D), J.: This appeal bas been filed challenging the judgment 
of conviction and sentence dated 7 5.9! passed by the learned Sessions 
Judge, West Drnajpur, Balurghat in Sessions Caso No. 22 of 1990 (S. Е 
No. 8 of 1990) of that Court 


2. The case із over one of the most burning problem of those days, 
an alleged incident of bride killing The appellant, Dulal and the: 
deceased Sabita @ Arati married in 1988 A. D. in the month of Magh 
according to Bengali Calendar and they !rved at Badamali in the house 
of one Birendra Nath Paul. alleged to be a distant relative ofthe _ 
appellant. Оп 4 9 89, inthe morning the said Birendra called at the 
house of the de facto complainant and informed them that Sabita, the 
brother’s daughter to de facto complainant, died m the preceding 
evening. Thejuncle and the mother of the deceased rushed to the 
matrimonial home of Sabita @ Arati and found that her deadbody was 
Jaid stretched on the courtyard. They noticed marks of injuries on the 
body, and learnt-that the victim and the appellants quarrelled on the 
day before and that they had strained relationship, as the Шіс love 
affair of Dulal with another gir] continued despite their marriage. .The' 
de facto complainant suspected that Sabita was murdered by Dulal by 
strangulation at the instigation of Tapati and another housewife Rikta, 
addressed as “Вага Bowdi" and ‘‘Choto’ Bowdi" by accused Юша. A 
„Саво was initiated sovordiagly in the local P. S. under Section 302/34 


`L P. C. $ г & 
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‚ `3, The ‘learned Sasnons Judge, West Dinajpur at Balurgbat, 
framed ‘charges under Seoton 302 I. P.C against the appellant and 
‘under’ Section 302/109 against Tapati and Sheol, ‘the two women of 
whom the former was the mother of tho latter. After hearing of jhe 


` cago the said two women were „acquitted by the learned Sessions Judge 


holding that there was no evidence against them. But the appeliant was 
fouad ту of the charge under Section 302 I. Р C. and was convicted 
and sentenced to поргмортем for Ше. The convict preferred the 
appeal. 


‘4, Tho learned РАА for the appellant assails the judgment 


d sentence passed by the learned Session Judge on various grounds. 


` 


“He argues that the learned Seasons Judge disbelicved the prosecution 


сао of oxtra-sudsolal confession, “but believed tho prosecution case of 
judicial confession for which there were no substantial matorials. ' Но 
arguo that the learned Judicial Magistrate who recorded the statements 
of the appellant and the witness Rikta Paul under Section 164 Cr P. C. 

failed to act according to law as he did not care to administer caution 
and warning to them before recording the confessrona) statement of the 
appellant and to give him suffloient ame after the much required cantion 
and olarificaton of law ‘to reflect his mind. 1418 evident, he argues, 

from the etatemont marked 'Ext. 3, that caution was administered end 
the confessional statement of the appellant was recorded 1n ono sitting 
оп 7 9.89 which was grossly Шева! end 1n clear violation of procedure 
He argues that the learned Judicial Magistrate was duty-bound to admi- 
niter cautions as is required by law and thereafter allow sufficient time 
to the appellant to reflect his mind, dispelling influence of threatenmg 
by police and villagers Hence, he argues, that the alleged confession 
was tainted by.the impulse of coercion and fear and was not likely to be 
used аз ovidence. He, further argues that the learned Judicial Magis- 
trate did not aot to dispel the lear and mental pressure and assure the 
appellant that unpito of his retusal to confess, ho would never be sent 


' to pplios or to the hands,ot aggrossivo villagers once again, and hence, 


thoro was сусгу reason to hold that the appellant never made the stete- 
ment before the learned Judicial Magistrate without seing threat, and 


3 under no circumstance afier reflection ot hus free violation. Ho argues 


that the learned Sessions. Judge. failed to appreciate this settled point ot 
law, based his Judgment on, this ‘so called confession and landed in | 
gross ertor ujsiuco ‘and illegality, He points out that the confession 
differs widely from tho alleged extra-judicial confession disbelioved by 
tho learned Sossiona dc: and tho staioment recorded uncer Section 161 
Cr. P.C.: .: M 

5. The learned Айтан “for the “appellants then submits that 
there ів no süfücient evidence. al all about tho alloged murder and 
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mr ty of m two women having not been established, the plea of 
m abaoltitely ly gives In. “He further argues that there 15 no direct 
ёта id ‘this’ dase and ài stich there sno “sufficient material to "make 
the prosecution -азд stand ona ‘good: stéad. "rhe P. 1 ánd 2 are ‘the 
Adarest ‘relatives of the ‘déceased, ‘patorally hostile to the sppe)laat, but Р 
t ey were not présent at the lime ‘of the incident of death of the ‘victrm 
and ‘whatever they 'деров5й, were, ' therefore, based on conjecture shaped. 
by vengeance. "The" plea of oxtra-judicral confession by” the accuse 
having’ not proved ‘atisfactorily, and oonsSqwently ' rejected by the Court, 
the evidence of the P..W. 1 апӣ 2.about complicity of the accused 
persons cannot but be rejected аз inspiring по 'cónviction The PW 3, 
the learned "Advocate for the appellant analysis, yes declared hostile 


and cross-examined by the’ prostcution; but inspite of áuch'cross exsmit "s 


nation he did not give out anything which supported the prosecution 
cabo. All'that-he: deposed „was that he came to know from one Akhil 
, Раш (not examined) that thé wife of Оша! had died. "The'P. W^; 
. Süjit.Làha à co-villager deposéd "that ‘the wife of the appellant died 
and Bhupen Paul brother-in-ldw' of Biren Paul’ discloséd! that to him ' 
Thus witness deposed that ho learnt ‘from somebody that Sabite @ Arati 
died of cough and cold: ` He went to the house of Biren Paul'and learnt 
that she died of fever, cough, "cold and headache. . As this P. W.'4 quos- 
tloned that why no medicine was administered to-her, the 1nmates of the 
horse of-the appellant told him that'they did not administer medicine 
even to animals, far less to apeak of human beings This witness dlearly 
deposed that- there was black mark in the throat of the deadbody of the 
deceased but- the 'appellant did not tell anything m this respect. This 
P.W.4 was also declared hostile by the- prosecution and inspite of 
cross-oxamination ‘nothing tangible was obtained from bim in suprort 
of the prosecution case. The P. W. 5, the learned Advocate for tbe 
appellants submits, was Rikta Paul the alleged “Choto Bowdi" of 
Dulal. She also had been declared ‘hostile and nothing was disclosed 
in her evidence to support the prosecution case. The P. W 6, 7'and 10 
were the police officers who did (Бог duties at certain times in course 
of their official acts and they wore not witnesses ‘of the incident. Tho 
P.W 8 was the judicial Magistrate who recorded the confession of the. 
appellant; about the reliability of which the learned Advocate for the- 
appellant made his submission earlier. He, according, to learned 
Advocate acted whimsically and had nothing to contribute in this case. 
The Р W. 9 was a doctor and he alone supported the prosecution case 
of murder with his specialised knowledge. The learned Advocate for 
the appellant argues that the settled principle of law is that the doctors 
аго not necessarily the yptnesses of truth and as such the deposition of 
, this P. W. 9 must be scannéd asin oase of other witnesses of ordinary 
эрш The  Jéarnéd, ‘Advocate submits. that the’ doctor г opined tha hat 
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‘death of Sabita таз due to asphyxia as a result of throttiing, which таз! 
‘ante mortem and hojmicidal. "He did not mention in his record thé 
reason for the black mark on the right side of the neck. He could not 
say-whether he found „апу emphysematous bullee on the surface of the: 
nook, as the post mortem report did not contain any note in that res- 


„ресі. There was no mention in post mortem report about bleeding from 


the noso mouth and. ваг of the victim which may be found in case of, 
strangulation and are very rare in case of hanging. Relying on these, 
arguments the learned Advocate for the appellants: submits that the 
prosecution failed to establish any case against the appellant and as such 


^" the judgment of the RI Sessions’ Judge was erroneous and must be 


set aside ? . - - 


6. We have considered the arguments "of the learned Advocates. 


`of both tho ' sides. carefully in the light of the facts and circumstances of 


, 


the case. There із по dispute, that the victim Sabita @ Аган was the’ 
wife of the appellant and lived with him in the house of Biren Paul till. 
‘her death in normal ^ courses of busineis. There is also no dispute that? 
Sabita @ Arati died i in the hóuse of the appellant, Dulal and fn the next” 
morning the house owner Blren Paul gave the information to the de facto! 
complainant. The. prosecution adduced in this connection evidence’ 
available to them and relied largely on three pointe, namely, (i) extra-' 
Judicial confession by the appellant, Dulal and also the statement А 
recorded under Section 164 Cr: Р C. of the witness Rikta Paul, (И) the 


` judicial confession made by the appellant before ‘the learned Judicial 


Magistrate examined as P. W 8 and (iii) the- deposition of the doctor 
PW 9 in tho light of contemporaneous document that is the post 
mortem report, besides, (rv) the depositions of P. We. 1, 2, 3 and 4. 
Relying on the ‘evidence available and the facts and circumstances as 
transpired ш this case the" learned P. P.-im Charge submits. that the 
prosecution was “able to bring home the -caso against the appellant 
beyond all reasonable doubt and the learned Sessrons Judge was perfectly 
justified in ‘convicting "the appellant and 'acquitting ' 'the otber two 
persons accused with him. 
h 7. Аз web have stated above, Sabita @ Arati was the wifo-of the 
appellant 'Dulsl and lived: with him in her matrimonial bome,1n the 
house of Biren'Paul' when’ she died.” The P. Ws. 1 and 2 the anck and 
the mother of Sabita were informed on the ‘next morning and they 
cse that on coming to the house of'the appellant they found the dead- 
body of Sabita laid stretched on the courtyard. and, that, they noticed 
a black mark on the frontside of the neck ofthe deceased. They also. 
эзе ‘have 'nouced ‘that froh and saliva were runaingfrom пою. 
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and mouth of thé deadbody. They behoved that the death was unna- 
tural, questioned ' Dulal and reported the murder to the police. 


= “Undoubtedly this P. Ws. 1 and 2did not Бауе апу direct knowledge 


about the cause of death of Sabita. We find from the depositions that 
the house of Biren, wherein the victim and the appellants | lived together, 
. being surrounded by walls, it was hardly possible for anybody to bave 
primary knowledge about the cause of death of Sabita from outside, 
aud, tbat 100, at night, when the village was silent lonely and asicep. 
Under these circumstances in this cago we bave to depend on circums- 
tantıal evidence to come to the correct conclusion 1n this respect." The 
learned Sessions Judge disbelleved the story of extra-judicial confeston' 
by Dulal оп cogent grounds апа wé find no reason to differ from bim 1D 
‘this respect. But he based his judgment mostly on the confesstonal 
statement of Dalal as pleaded by the prosecution and the circumstantial 
evidenoo as were established in this case. The learned Advocate for the 
appeliant has assailed the finding of the learned Sessions Judge in respect 
of the judicial confession, as we, have discussed above. Tho accused 
Dulal was produced before the learned 3. M., examined as P. W. 8, on 
6.9.89, for recording confessional statement. It appears from the 
order sheet of the Court of the learned. S. D.J. M, which was made , 
part of the record of the Scssions Trial, without marking tbe «ame an, 
exhibit, and without any explanation theréfor, that on 6.9.89 when the 
‘appellant was produced before tho learned J. М оп 6.9 89 the learned 
J. M. just finished his duty without applying bis mind and just bhnd- ' 
folded passing order to keep him 1n segregation in the jail and directing 
that the appellant should be produced before ‘him on the day following 
in. /bischamber. Wo are astonished to find this careless conduct of this 
Judicial Magistrate No warning was given to the accused while he 
was produced on that date. Why then the accused was segregated and’ 
with what to reflect? Tho confessional statement, as it appears from 
tho order sheet of the Court of the learned S. D. J. M., was recorded on 
7.9 89. We have examined the confessional statement recorded on that’. 
date, marked Ext 3 by the learned. Sessions Judge. To ‘our utter 
dissatnfaction wo find and hold that the learned J.M failed to act : 
acoording to law and to give the appellant sufficient (ime, material and . 
opportunity to reflect his mind, s.e. after giving warnings as por jaw. 


2 


‚ Such' warnings are not, surely, an 1dle exercise of a Judicial Officer who 


1s supposed to actin execution of his judicial duty, and administration 
ofthe warning does not, depend on the pleasure ofthe learned J. M. 
Shri S. Chakraborty so that it can bo imparted at the time the jearned- 
J. M.fancios it fit. Itis a very necessary part of ‘dispensing Justice, 


- dispensed throngh an Officer of the rank of J.M. But unless tho 


coused is made aware of the legal framework ід this respect and his ` 


' 
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human rights as enshrined іп taw and unless ће ія given sufficient timo 
after the, caution. having been administered, the concept of judicial 

~ , confession becomes.a ridiculous exercise. The J. M. acted indolently, 
and, we must say without any idea of the legal framework and ina 
fashion quite unbecoming of a J. M., by just finishing his duty by 
sending tim to jail and directing him to be kept segregated at his first 
production without „administering caution as- per law We are really 
sorry that the J. M Shri S Chakraborty acted in atrocious violation of 
law and human rights of the accused in this respeot and failed to grasp 
atthe purity and importance of the act called judicial confession ard 
appears to bave noidea about tho procedure of recording 1t. The 
learned J M,P. W. 8, strangely recorded the confessional statement 
on the same date on which he administered cautfon and tn the same 
sitting This act of the learned J M. is highly illegal and ia clear 
violation of tho-law and the recognised procedure. * ' 


8 The learned Magistrate was duty bound to administer cautions 

. at the first production of the accused before bim, give the accused 
person time, sufficient to reflect his mind only after such cautions, to 
come to his own unintluenced ‘decision about confession, f.e. терер. 


- — dent of any outward inflüence and any pressure on him by show of fear, 


favour or allorement. That is why such an accused.is directed to bo 
kept segrogated (1) AIR 1956 SC 217 end 222.- He must be again given 
caution after he is/ produced from segregation, that is, once before 
recording the confession if he so desires. ‘Generally, and In absence 
of any special circumstance, which should be carefully considered by the 
‚- learned J. M., the accused produced for confession should be given at 
least 24 hours time for reflection after imparting warning to the accused 
` (2) AIR 1959.8С 637, but such time may not Њо taken as absolute m all 
cass The time to-be allowed for reflection after the warning at the 
first production may be more or less depending on the special circums- 
tances of the case in particular, and, some times, dependmg on that the 
accused may bo given а second chance to reflect within sufficient trme in 
order to safeguard his rights and to ‘assure that ho no fonger makes any 
-confession under impulse of fear, coercion or allurement of any sort, 
(t is atroclously Шева! to finish the Magisterial duty Just by ordering to 
keep the accused person segregated as soon as he was produced before 
the learned J ML, without administering warning, and, then to get hold 
of him oa the next date and record his confession in the same sitting 
immediately after administering caution and without-any time to reflect 
һи mind іа the background of all these highly required cautions to pro- 
tect his human rights guaranteed by the norms of civilised society as is 
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of ours, : Wo hold that this so-called confessional statement was highly 
Tilegal aad improper in ишег violation-of law and legal right of the 
acouscd and -the learned ‘Sessions Judge was undoubtedly 1n' error m- 
Folying on it. d ` r C 
9. The learned Sessions Judge failed to look into another point * 
Ya this conneotion, This confessional statement was one of the founda- 
tions of his pus Aa we find from the order sheet of the Court of 
the, learned S. D. J. M. dated 6 9 89, the learned I M. himself noticed 
some ejnjuries on the parson of the accused Dulal and directed the Sub- 
jailor to arrange for: his treatment. In the light of the observation of 
‘the learned Magistrate: dated” 6 9 89 the confessional statement that the 
, Villagers gave a | good boating to the accused. before he was produced for 
~ confestional' statement was fully established. If the appellant: was - 
‘beaten: up by the villagers 29- much as to bear marks of injuries on bis’ 
person everon 6 9 89, unleàs' the learned Magistrate allowed him sufi- 
‘pleat time, opportunity and protection to дире that influence of horri- 
þle.experionce . .and had categorically assured ^ shim that be wou'd not ‘be 
made over-to. polioe* or to the villagers oace again, the confessiona 
statement relied upon: by the prosecution case cannot be considered to, 
be anything but tainted,- obtained by coercion and under impulse of 
horror of further beating. , Undoubtedly tbis was not at all a confession. 
to bo relied upon and,the learned Sessiong Judge was undoubtedly in 
error 10 founding his decision on this confessional statement to a large 
,extent. The- appellant might, have made the confossion as: was marked © 
Ext. 3 but that wis not free from the impulse of fear and coercion and 
аззпсһ it'was uajust on the part of the learned Sessjons Jüdge to ` 
rely оп іс. Accordingly, жо саапо! but discard, not only the-oxtra- 
judicial confession 10 total agreement with the learned Sessions Judge, 
but aiso, the jadicial] confessiomas recorded by the learned Magistrate, 
the Р: W. B, for reasons discussed above, although the learned Sessions- 
Judge found it depondable. . The legal requirements of a judicial con- 
fession were never fulfilled) and the condition prevailing was not at all: 
congental for a proper judicial confession which was relied upon by the 
, learned Sessions Judge improperly. The alleged confessional) statement 
1s farther, full of oonsistencies аз аго ‘revealed on a httle cdrefa) exami- 
nation and cannot be relied. upon as it cannot be reckoned as the truthfo) . 
' disclosure bya repentent acoused person. Most part of it was exculpe- 
,tory. Anexoulpatory confession. laying the blames-on other Г cannot’ be.” 
eled upon, . 
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` “40. ,The üext part of our "€ is wheiher there was any 
sufficient evidenóe to beheve the prosecution case against the appellant 
and to bold that he comíüitted murder of his Nus ni 
rd 


adt 


ii As wo. have’ examined above the, alleged oxtra-sudicral confe- 
sions and the judicial confession recorded оп 6‹9. 89, we hold that the 
same: cannot but be discarded.as evidence. :We have to examuiio very 
carefully the other evidence ‘adduced by Ahe prosecution in the light of 
-the facts and circumstances under which Sabits breathed her last, the 
defonce ples, and decision that can be „drawn reasonably on tbe basis of 
such evidence. adduced by the prosecution, without any evidence bp 


1 defence. і 


Az, Uadisputodly , Sabita was the married wife of the appellant 
and ned to live, with bim in the honse of Biren and in that dwelling only 


z Dalal and ‘Sabita used to live together as busband and wife without any 


third person ie any other relative of them, or outnding of servant c.t c. 


' The other, accused, tho female anes, used to live ın the Samo homestead 


D 


` 


по борі, ра! separate ın mess and dwellmg. Under this circumstance 
Satis had died in tbe might between 3.9,89 and 4.9 89. We must 
-Temomber, that she lived, in the relevant date and tme, in the house and 
the'company | of the.sccused and none other human being. This fact 
has been established beyond doubt, asitis asserted by the prosecution’ 
and п never dened by the de ence. f. 


| B We mmt sean the prosesution Svidas at this stage to find 
ош tho needle of truth from the hoystack of evidence adduced and 
explanation furnished bythe defence ‘about the death of Sabita, In 
órderto' support the prosecution case as.unfuried above the State has 
examined ten witnesses, of whom the Р. W. 1 tho de facto complainant * 
andthe P W 2, respectively, wese, the uncle of Sabita-and her mother, 
In fact they were the only relativo witnosses, both of whom lived ın theis 
own houses. at Maurgram villàge (while the incident took place in the 
house ‘of, the аодизеј at Badamile, some: 4/5 miles away from their 
village) and" both ‘of. whom come-to the house of the accused on 4 9,89 
at.6 a.m. after.Brrep Paul informed them thar Sabita @ Arati died in the 
preceding evening. “So none of -thom vas oye witness of any incident 
of murder, , There is no oye, witneas at all of the death of Sabita 
and no. дио: өт һаз been adduced about the causo of her death. 
The P. Wa: land2 came t the house ‘of the accused on the morning 
‘following the evening on | which Sabita had died, saw pd deadbody ша 
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stretched бп the courtyard, examined tho same and found an ecchymosis 
at the throat of the, decoased and Saliva rolled down her cheeks. They ' 
give ds the circumstances after death—of Sabita and | in due course wo 
shall examine their depositions: апа assess the circunistanual evidence ^ 
revealed therefrom as to the cause of death of Sabita to consider if we 
find sufficient oircumstantial evidence to ascertain if death of Sabi‘a 
was natural or unnatural homicidal, suicidal or accidental, along with 


other evidence on record. | £4 ca 


14. The P. Wa. 3 and 4 aro tho two, persons of tho same je village, 
} Badamile, and they also failed to mel us any direct evidence about the 


- cause of death of Sabita. They alto took the same line with tbe Р Wil 


and 2, depose that thoy сате to know of е incident of death of Sabita 
on4 9. 89,1 e.,in tho morning following аз reported by one person or 
the other of that village, went to the house of Biren Paul and saw the Е 
deadbody, laid atretched on the courtyard. They found that the body ` 
bore ecchymoeis on the throat, and, фто us a new point, "that when 
questioned ‘about the cause of . her death, some of the rélatives and 
inmates of the house of Biren Paul gave ont that ‘the died of cold and 
cough, some’ others gave out that she died of fever, some yet others, 
that the death was due to headache and that, when the P. Ws. 3and 4 
acoosted them why Sabita was not sentto any doctor they maintained, - 
strangely; that they were not used to administer medicine even to 
domestic animals, far lesa to › any human being. 4 * ug 


‚ 15. From the depositions'of these neighbours the P. Ws. 3 and 4 


"iare appearsto be a defence plea that Sabita died a natural death due 


to attack of some disease or the other.. But patently this stand із Yague, ^ 
unspecific'and' without any foundation The defenco never asserted any 
such plea at thé ' time of trial, either by direct statement under Séc- 
tion 313 Cr. P. C. or by suggestions through cross-examination of the 
P. Wa., far less by examining any defence) witness or producing medical. 
paper. On the contrary “һе defence tried ito demolish this part of the /— 
prosecution evidence by putting to tho P. Ws. that these statements were ^ 
never made before the I Q. ' The claim, of natural death of Sabita was. 
never pléaded, assorted or defended by the defenco; on tho contrary ~, 
they tried to demolish it, ' Thue the defence bas no'case at all &bont the 
déath of Sabita, "н йи а fact established, and the костей aad his 
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advisors prefer to maintain strict silence about the caute of death and 
are bent' upon just taking tbe chance of possible flaws, if any, in this 
Tespoct with prosecution сазе. Ава result the defence did never clearly 
reveal ия’ case about the cause of death, and to give out any cause of 
death, whatsoever, clarifying in any wise, whetherit: was natural, 
accidental, or even suicidal. 


716. We must remember thatifrom the facts and circumstances 
proved beyond doubt it has been. revealed that :— 


(1) The deocased Sabita was tho married. wife of the appellant, 
Dulal; (W)Sabita lived with Dulal'in the same dwelling and they 
lived there without any third resident and access, of any, third person ; 
(il) Sabita died in the evening: of 3.9.891n the house of Dulal ; 
(iv) Dalal ordinarily lived in the same house with Sabita and lived 
there, accordingly, at the ume of the incident. Evidently, Dulal 

8. definitely knew why and how Sabita died in the evening of 3.9.89 and 
under the established facts .and circumstances he had, as per settled 
principle of law, special responsibility to disclose the actual cause of 
death of Баба @ Arati and how she died. Absoluto reticence on 
the part Of ‘the accused in the given circámstance leads us to draw 
presumption аши the accused appellant. Silence is not always 


golden. 7 - s : 

17. In ths perspective we examine "the prosecution evidence, 
without any retort by the defence, to macer how far the prosecution 
has been able to prove its case. The P Ws.1 and 2 who arrived at the 
house of the appellant on getung information of death of Sabita 
deposed separately that both of f them found ecchymosis at the throat of 
the deadbody of Sabita, laid stretched on the cotrtyard and froth and 
Saliva rolling down from nose and mouth of the body. These parts of - 
their depositions were corroborated by the depositions of P Ws 3 and 
^4, the two: neighbours who Inspire of their depositions hostile to the 
prosecution on many otber points, marDtained that in' the throat of the 
deadbody they found ecohymosis These parts of the depositions of 
` the P. Ws. 1, 2, ‘3 and 4 corroborate one another neatly and dependably 
and without ` "any óoncerted "build-up -The' défence/did not even 
whisper anything on this “point in the crosé-cxamination by it and even 
"no suggestion was offered denying existence of any such "ecchymosis at 

the throat as’ deposed by all these P. Ws. This was, therefore, estab- 
lished beyond doubt from the evidence adduced by the prosecution and 
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‘nover. 'gontroverted by the defence, that there was УТ 'et the. 
^ throat of the deadbody апд froth and Saliva camo out from nose and , 


month: cof the decosied. . T А = 
Jf 4 Que ? 


n ` Js. All these marks reasonably fend опе to hold that “the: death } 2 
was unnatural, These injuries and secretions cannot be foonü 1D case 
of natáral dèat due to “disease, The defence"as it müst'bo noted 
carefully, d did ‘never plead even. by "жег that Sabita died, of- "any 
disease. it does not have even any case “of. death of Sabita due to any 
'accident or s cide in any way., The Court cannot “make. out а caso 
' which'ls never pleaded. by elther of the parties. Absolute reticence а and | 
failure oa от part of the defence about the real cause of death, although - 
the'sccased had, ‘undoubtedly the special knowledge about and respon- К 

: sibility to explain the cause of death; absence of even the slight denial 
of the materials given by thé prosecution’ ‘in stá case and evidence abóut 
'the'Gause of death added: appreciable welght.in favour óf.the “prosecution 
case, as the prosecution case was ‘left uncontroverted except by way of 
omnibus denial of commission of offence by this accused. ‘The évidence . 
scanned above cannot be explained in any wise reasonably except that - 
-it was a caso of murder by throttHng." Ihe ecchymosis is eloquent about 
` the incident which cannot but be interpreted. as murder by throttling. : It 
mustalso. be held by any stretch of reason in tho given cifcuntstance té 
fhat Sabita could" not be murdered by any one other than by or 
~ without the connivance of Юша], tho appellant, P. W 4 saw the > 
,, deceased io ‘take "beth in tho pond some 4/5 dayi ago anid althoiigh he 
was ‘a co-villager һе did not hear anything s about illness of the deceased. 
"Suddenly she died with injury at her throat which lead to believe her-.. 
‘death by.throttling. Her husband, the appellant, had no plea or defence: - 
as to why she died and how: This as quite incompatible with thoi naíu- 
та] ‘course of “action ‘and ail. thee crrdumutances'make the , prosecution | 

^ cate ‘stand on a good stead, leading any ‘oheto hold reasonably that it, 
was none other than ‘the’ accused who himself or though anybody 


ГА 


cominitted the moder of Sabita., >> { * Ps ee 


^ 


19. We may now examine the deposition of the. P Ww 5 Rukia 
Paúl who Irved in. the same homestesd bat in. ecparate room along with 

| her statement tecorded under Section 164 Cr. P. C. In her deposition - 
the P. W. 5 claims that Sabita died in^the night of the 17th Bhadra. 
Bot she dopore, that she docs net know how Sabita died. The sppellemt ^ 
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was her near relative living i the same homestead. It is absolutely 
_ unlikely that this, lady would not know if Sabite. committed suicide or 
7 died of any disease or aocident. No such case can be built up on her 
deposition. Undoubtedly: she, living in the вате homestead at the 
relevant time, could not have been unaware'about the real саше of 
death of Sabita. But sho feigned: ignorance which 1s patently eloquent 
about her wilfn! suppression of the -real knowledge about the cause of 
death of Sabita evidently with a design to suppress tho misdeed of ber 
-husband’s brother. It agam leads a presumption in favour of the 
proscention, à . К e cd 
428. In this perspective we must uaa the statement of this 
wittness Rikta recorded under Section 164 Cr. P. C. wherein. she stated 
clearly that Dulal killed Sabita by throttling her to death, While it is 
altogether incompatible with the natura] course of event that this P W. 5 
would not have any knowledge about tho cause of death of Sabita and 
this dénsal on her part of aay Knowledge of tho cause of death of Sabita, 
- despite.livingin the same, homestead must reasonably lead one to hold 
, that she {в suppressing facts to provide protection to her relativo the 
accused, itis quite~reasonable and normal that the disclosure of the 
incident in her statement under Section 164 Cr. P. C, was iust a truthful 
account of how Sabita died. This circumstance provides strong and 
behevatbie support to the poem case and makes it stand on good 
stond. ` ` ` * " 
zi Ya 
"1. The most Important of the prosecutien evidence ie the 
deposition ofthe P W, 9, thefinedical officer, Dr. Manmatha Saha who 
held Post Mortem examination of the deadbody' of Sabita on 5 9.89 as 
Superintendent of Balurghat District Hospital. _The defence argument 
that the doctors, although thev are experts, are not necessarily the 
witnesses of "truth, is quite sound argument, Our judicial pronounce- 
ments are, surely, in the term that the doctors-are not necessarily the 
witnesses of truth, But that docs not mean that the alternative ls in any 
wav correct, that чв, the doctors are necessarily the witnesses of fahe- 
hood, The consensus of iadiclal pronouncements ja that the modical 
personnel, ahould be reckoned as experts and their opinions should be 
examined accordingly, with as muoh care and caution as ls required in 
„саго of any other witnees, interpreted by applying judicial apalyris and 
\ discretion, in the light ‘of compatibility, propriety and normal reason 
and reliability. The.P. W.9 has given in details the materials for his 
opinion and we have examined the same .witb care and,caution as 
required m judicial approach to any witness and evaluated his opinion. 
[Га tho opinion of the P. W.9 the victim Sabita, who was of average 
built body died dus to asphyxia, asa result of throttling, which was 
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sitemortem-and homicidal.’ He narrates the materials for his opinion 
and diposes that he found<i) Swelling-of.the neck transversely orculur 

- continuous with low down-ligature.mark in the seck, specially well mar- ` 
ked onthe frontal side of the. neck ; 3 Ai) Two amal! bruises 3/4 moh-and 
1/2 inch long with-few black spot on the neck.skin ; Ai) Cresentio mark 
of abrasion-on the loft aláe-of the nook below, the left ear; (1v)/On the 
right side of the neckemall bruises with black marks; and, on. dins- 
ton be.found the:hyoid-bone factured, AN these results reveals in P. M, 
examination are undoubtedly incompatible with natural death and on 
these points tbe deposition of this P. W. 9 oorrobarater tho depositions 
of the other P. Wa. 1,2,3 & 4 and the statement of P. wW. 5 recorded 
under'Section 164 Cr. P.C aad thereby make gll these quite believable 
and-relrable, The injuries noted abovevoould not be found bomogeneausly ^ 
In oase of'death of Sabita other then by applying brutalforce, which as 
nothing but murder. "We must reiterate that the appelluntzid atuo 
stage disclose any cause of death of brs wife although he as регрегкја- 
ting circumstance had special knowledge about the incident, and,.at - 
no'stage-he claims that the deceased committed suicide by hanging or 
her death was caused by any other foreign band in enyicircomatance _ 
beyond the control of the sppeliant. Examining even with utmost 

А саге wo find по reason to disbeleve tbe expert opinion of P. W. 9 or 

. any part of it. The dojaries enumerated by the Р W 9 cannot-be 

. disbetieved or doubied-and the same cannot be interpreted. in any wise 
except that Sabita was murdered by the presen оре "We, mv*t 
accept the P, W.9 asa diode witness, ' 


2. Taking all these facts and сіг ЛЕРИ to consideretion we Я 
holdithat the accused Dale! Paul, as found by the learned Sessions Judges 
committed: murder of Sabite. Wo, therefore, agree with the ultimate fia--- 
ding of the learned Sessions Тийре that tho appellant commitied mordor 
ofthis wife, Consequently we cannot but agree with him about the con- 
viction and punishment under Seotion 300'LP C. as.it is the minunum.of 
the ponisbmentfor the.offenoe committed by the : appellant. 


Accordingly we find no reáson to interfere. ` The appoal. must ba ` 
"and je duamisseed on contrat, Tho ünd:pg, conviction and punishment ag 
ordered by the learned Sessions Judge are hereby confirmed. ` 


‘Bhattacharyya, J. : I agoe ^ С E 
-S K.G. i 
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[ ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Mr. Justice Altamas Kabir 
; Decision i January 7, 1997 
‚ ^ — Sheikh Байман ace os. -Petitioner 
Í Versus NA 
The State of West Bengal & Ors. MT Respondents” 


Calcutta Thika Tenancy (Acquisition and Regulation) Act, 1981— 
Section 4—Previous decree or order of the Court—Advorsely affecting 
provisions of the Act—Provisions of the Act to Бате overriding effect 
—Finding of the Civil Court—Acceptance by Thika Controller—No 
irregularity. ae ; 

Ina writ petition filed by the petitioner a disputo had beon raised 
аз to whether the respondent No 5 жава Thika tenant or not In respeot 
of premises No. 14, Syed Sally Lane, Calcutta. In that writ petition, 
Thika Controller was directed to decide this question after going through 
the history of the case including the suit before the City Civil Court, 
Caloutta. . Оп the strength of evidence_as also the conveyance executed 
in favour of the petitioner herein in 1976 and tho subsequent deed of 
rectificatidn executed in 1988, the Thika Controller came to the finding 
' that the private respondont No. 5 was a Thika tenant of the premises in 
question and that the right of the petitioner in the land In question had 
vested in the State after the enactment of the Calcutta Thika Tenancy 
(Aoquisition and Regulation) , Act; 1981. The petitioner challenged this 
deolsion by writ petition before the High Court. 

The Court dismissing the Writ petition, 


.HELD: Lamunable to accept the submissions thatiby virtue of 
the provisions of Section 4 of the Calcutta Thika Teaancy (Acquisition 
and Regulation) Act, 1981 the effect of the fudgments and decrees of the 
Civil Courts in earller proceedings stood negated. What In factis 

: provided for-in the, sald section 1з that the provisions of the said Aci 
would have application notwithstanding any other law for the time being 
in force or any decree or order of a Cowrt Iam of the view, that what 
was meant was that even if any decree or order of a Court adversely 
affected any provisions of the Act the provisions of the Act would continue 
to have an ‘overriding effect over such decrees and orders ( Para 13 ) 


The respondent No. 5 herein successfully set spa defence of belng 
a Thika tenant tn eviction suit filed against him and the Court came to a 
definite. finding tn the 17(2) proceedings that the said respondent was a 
Thika tenant S the premises ін question. — j -{ Para 14 ) 


*W.P. No. 63 of 1995 
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‘find mo Ше айу or irregularity in the order of Thika Controller 


‚т pugned In the present writ application.^, р 5 ¢ Para 15 ) - 

Mr. D. P. Adhikary and Subrata Mukherjee ` Z.. for the Petitioner 

Mr. Arun Mitra ! . for the Respondent No. 5. С, 

Mr. Pranit Chandra, Das and Ms. Anita быв. $6u e for | the State 
"The jedgmeat of the Coart was as follows :— - ed 


.Inthis wrt application the- petitioner ‘has cd qat 
dated 28th April, 1994, passed by the Controller, Calcutta: Thika 
Tenancy, in @ proceeding initiated by bim on the basis of -a direction 
given by a Jearned Judge of this Court on 21st. December, 1993, ın - 
matter No. 1169 of 1993. M ue 


S 


2. In the said matter, which was а writ petition filed by the 
petitioner herein, & dispute had been raised as to whether the respondent 
No. 5 чаза Thika tenant .or-not mrospect of premises No. 14, Syed 
Sally Lane; Calcutta. The learned Judge who héard the matter was of - 
the view that tho said dispute ‹ could not be resolved in a- writ proceeding . 
' and, acoordingly, directed tho`Thika Controller to deéide the said x 
( question after going through the history- of the case. including the suit 
' before the City Civil Court, Calcutta. PU 


3. From the order passed by the Thika Controller ‘it appears that 

the petitioner herein had contended that the predecessor-in-interest of - 

‘the private respondent No. 5 ‘was of а Thika tenant of the premises in. 

question, inasmuch as, there was a corrugated shed on tho land in 

‘- questiom as would appear from the old Assessment Department Records 

ofthe Calcutta Municipal Corporation: It appears that it was also 

. contended on behalf of the. petitioner that he purchased ‘the land ın 

* question, along with the structures thereupon, by a sale-deed executed 
in 1976, but through inadvertence the existence ol the structures onthe — 
land had not been included im the decd and such omission was "ubse- , “ 

quently rectified id а deed of rectification exccuted in 1988. 6, т 


‚4 Аз far аз the case ofthe privato respondent is concerned, it 
was urged that in various proceedings in the Civil Courts, including 
Ejectment Suit No. 430 of 1951 before the learned oth Judge, Cty Crul | 
Court at Calcutta, it ‘had been held that the private respondent No 5 `s 
was a Thika tenant and that the petitioner herein had purchased only 
the'land comprising the aforesaid' premises, ы 4 


5. On the strength of suoh evidence, as also tho conveyance 
executed 1n favour of the petitioner herein in 1976 and the subsequent 
deed of rectification executed ın 1988, the Thika Controller came to the. _ 
finding that the private respondent No. 5 was a Thika.tenant of the 


, a“ 
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Буба; in question and that the, right of the petitiener in the Jand in 
question had vested in tbe State: zafter the enactment of the Calcutta 
THER Tenancy (Acquisition & Regulation) Act, 1981. 


6. ' Appearing in su-port of the writ petition. Mr. D. P Adhikary, 
learned Advocate, urged that while deciding tbe matter tbe Thika 
Controller had’ failed. to take into'consideration the extracts from tbe 
Municipal Register which showed that there were structures on tbe land 
even before the predecessor In-intereat _of the priyate respondent No. 5 
was inducted Into the promises Mr Adhikary also urged that the 
Thika Controller had erred in Jaw in not taking into consideration the 
provisions of Section 4 of the 1981 Act which provides that the provislons 
of the said Act would bave effect notwithstanding anything inconsistent 
therewith in апу other law for the time being in force or in any custom, 

' usage of agreement or im any: deores or order of a Court, tribunal or 
other authority. Mr. Adhikary urged tbat having regard to the said 
provision, it must be held that the effect of al] previous decisions in the 
Civil Courts and the findings of the said Courts had been rendered 
nugatory and a fresh adjudication was required to be made under the 
provisions of the new Act regarding tho status of the private respondent 
No. 5. Mr. Adhikary urged further that in view of such provisions a 
direction had been given by this Court in the. earlier writ proceedings 
filed by the petitioner for a: freah adjudication to be made by the Thika 
Controller regarding the status of the respondent No 5 regarding his 
claim that he was a Thika tenant of tho land in question. 


^7. On behalf of the State it was urged that since a decision had 
been arrived at by'the Thika Controller pursuant toa direction given by 
this Gourt in the carlier writ application and sinoe there was no illegality 
in the said order, this Court should not interfere with the said order in 
a proceoding under Article /226 of the Constitution. 


8. Appearing for the private respondent No. 5,.Mr. Arun Mitra, 
learned Advocate, also urged that In the absenoe of any irregulanty 
or illegality in the order of the Thika Controller, -the Writ Court 
should not ordinarily interfere ‘with the decision arrived at by the said 
authority. MIU 


9 Mr. Mitra aho submitted -ihat the effeot of Section 4 of the 
1981 Act was not.to obliterate -the effect of the findings of the Civil 
Courts in earlier proceedings and such findings coukd be relied on for the 
purpose of corroboration as supporting evidence. 


10 Mr. Mitra urged 'that since the predecessor-In-Interest ofthe — 
writ petitioner bad filed a suit against the respondent“ No. 5 before the 
learned Judge, = Bench, Cty Cavil Court at Calcutta fora money 


M 


E 


110- ` . Skaih Rahman v..State of W. В." ` (199741) CLI 
H 


claim on the" ground that the private respondent No. 5 was a Thika 


tenant of the land in queation,'it was no de d opento his successor- ' 


1n-intorest to cl&im. otherwise. ered d - 


л. Furthermore, it was pointed out by Mr. Mitra that in an 
ejeotrdent suit filed by the petitioner against the private respondent, 
No 5 before the learned Judge, 5th Court. City: Civil Court, Calcutta, 
being Bieotment Suit No. 430 of 1981, a defence had been taken in pro- 
coedings ' under Section 17(2) end Section: 17 (2A) (b) of the West Bengal 
Premises Tenancy Act, 1956, that there was no relationship of landlord 
and tenant bstween the peutioner herein and the said defendant since 


the privato respondent was a Thika tenant, and that had been upheld by - 


the learned Court and a finding had beon arrived at that the füther of tbe 
private respondont No. 5 was a Thika tenant in respect of tho premises- 
in question and tho right of the landlord having vested to the Rtate 

, under the 198F Act, there was no relationship of landlord and tenant 
between the petitioner and the private respondent No, 5.herein. 
Mr ‘Mitra poiated out that the suit had boon dismissed on that ground 
'andno further steps. „had been taken in the matter by the petitioner 
boren. ^, 4 vis - ' 


12. Aosrífrom the above, "Mr. Mitra also pointed ont that having 
regard tothe Money soit filed in 1969 by the predecessor-in- interest of 
the petitioner . -heretn, the conveyance executed in favour of the petitio- 
ner in 1976 gives atroe picture of the state of affairs and the subsequent’ 
Deed of Rectification executed 1n 1988 was an after-thought. Mr Mitra’ 
urged that the writ petition was, therefore, devoid of merit and was 
table to be didmissed. 1 д 


13. ‚ Having conndered the submissions made on ‘behalf óf the 
respective parties, 'T am unable to ‘acoept the submissions of 
Mr Adhikary that by virtue of the provisions of Section 4 of the 
Calcutta Thike Tenanoy . (Acquisition and Regulation) Act, 1981, the 


effeot of the judgments and decrees Of the Civil Courts in earlier pro~ _ 


ceedings stood negated ^ What in fact.is provided for in, the said 
‘section is. that the provisions ofthe said Act would, have application 
` notwithstandiág any other law for the time ‘being in force.‘or any 
decree or order ofa Court. Iam of the view, that what was meant 
was that. even if any decree or order of a Court adversely affected 


‚апу of the provisions .of the Act, the’ provisions of the Act would: 


continue to have an overriding effect over such decrees and orders. 


14. Apart from the above, it must also be indicated ‘that the.’ 


_Tespondent No 5 herein suocessfully wot пра defence of being a Thika 


“fenant,in the eviction suit -fled against him and the Court came to a * 


` 


definite finding im -the 17 (2) proceedings that the said respondent, 
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was & Thika tonant of tho promises in, question: Iamin agreoment 
with Mr. Mitra that such evidence could be taken into consideration 
by the Thika Controller in‘deciding the issue as ‘to whetber tho respon- | 
dent.No, 5 wasa Thika: tenant or not of the premises 1n question.. 

‘15. Having regard to the above and since I find no.illegality or 
^irrogularity in the order of the Thika Controller impugned ın the present 
writ application, І вео no reason to interfere with the seme. 
16. „Tho writ petition is, accordingly, dismissed. "There will be 
ho order asto costs. "E 
S All parties are ‘to act ona signed copy, of tha oiv part of this- 
judgment on the usual undertaking. > 


S, K. G. t 


‘ 4 CONSTITUTIONAL WRIT JURISDICTION] ' 
` Before Mr. Justice Shyamal Kumar Sen 


š “Decision : : July 30, 1996 р Я 
Smt. Gouri Bose 77 05 7.7. ^ ^ ——— xXx Petitioner 
: E ^ Versus” 
^. The State of WeétBeugal& Оп. |) uuu Respondents* 


саноо "Манег Absorption or regularisation in the post of Arsis- 
өш Teacher in Schoel—Iacumbent possessing requisite qualification— 
Obtained experieace by sorving in tho school for considerable period — 


n 


Entitled to bo absorbed on regular basis - ott 


The -petitioner is an М А. іп History of tho Calcutta University 
and isa B. Ed. with work Education,of the University of Jadavpore. 
Sho was appointed asan Азап Teacher of Jnanendu Shikshanıketam 
of. 4419/30, Debendra Chandra Dey Road, Calcutta: 15 by valid appornt- 
ment’ letter dated. 1st Maroh, 1986 1sucd by the Secretary and Head- 
master of.the school. Sho joined the school 6n-3rd March, 1986 and ia 
fonctioning as such all along without bresk.:- When the post of an 
approved teacher became vacant tho petitioner. could not apply for 
regularisation as she was only a B. Sc, at that time, Subsequently she 
improved ' her qualifications, by obtaining M. А, and B Ed degrees. 
The petitioner mado кертезвпідырват to ‘the Secretary of the said school - 


*C. 0. No. 13337 (8) of 1991 | AE 


2 3 ` 
y 


t- © 
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” for сабаган. һег ОРЕН in. -tho sud ‘schoo! as an,Assistant ` 
Teacher in view-of the fact that ahe is going to cross her ago limit, The, 
petitioner Ча functioning in the said school by an interim order of the Y 
"High Court dated 9th October, 1991. But inspite of representations t the. 
respondents concerned have not absorbed ‘and/or Tegularised. the | 
appointment of the petitioner as yet. /Accordingly, the petitioner | = 
moved the High Court by walt petition | for redress of her к ‚а Ар 


Allowing the writ petition the Court, 20 2 


* HELD: The Director of School ‘Education, West Bengal b Office - 
Order, No. 2695(17) GA dated 28th ‘October, 1988 decided that alle 
appointments made beyond Sanctioned strengih may be regularised on the 
following conditions :—-(a) There is ,a^clear'vacancy in an ‘existing 
< post in school; (Б) The incumbent concerned has requisite educational `` 
qualifications at the time of appointment ; (с) The appointing authority 
had followed a fair, selection procedure. : : ( Para 46) 


"The petitioner has been working as Work Education Teacher after 
obtaining B. Ed. qualification Work Education. She has long experience 
of teaching - Since "March 1986 in the general stream and thereafter also 
Raving speclalised fpem if teaching Work Education since 2nd 

А "September, 1991. "i . ( Para д0) 


The petitioner has obtained 1 reque quali ification in Work Education Я 
and has been teaching as Work Education: Teacher since 2nd Septembr, г, А 
1991 andas such she kas a claim to be regularised ‚ (Para 5T) Tg 


The petitioner has been'rendering service with the knowledge of the, _ 
approprlate\ authority. The petitioner has also acquired c considerable" D 
D expérience as a teacher, that the .said “factor cannot also be ignored, 
The intention of ‘the respondent (school authority) that the writ petition 
` of Sabita Dey is still pending cannot stand in the way of-the regularisa- S 
= pioa in service since Sabua ,Dey has been working in Language ‘Group -` 
whereas the petitioner In Work Educatlon Group: ` ( Para 54). ^ 


Considering the facts md cclreumistances of the case, in my view, the Y 
petitioner should be absorbed. on regular basis ın the sald school: consi- . 
dering her long’ Hr years. of sil aut ‘as a teacher in Work Education . 


‘Group. x ei Vo. (Para 0) > '>> 
"Cases referred to :— "ur | IDE ыз, 
(1) "Jacob v. Kerala Water Authority, AIR 1990 8С 2228 ..:" 
(2) ‘Rabinarayan Mahapatra v. State of Orissa, AS 72 М 
`5 AIR 1991864286  . рК , 


(3) All Manipur Regular Posts Vacances Substituted Teachers: t 
Association y. State òf Manipur, AIR 1991 n. 2088 . zt AUT 
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(4) Karnataka State Private College Stopgap Lecturer’ s dssoclailon 
x- State of Karnataka, AIR 1992 SC 677 
^ (5) State of Haryana v. Piara Singh, AIR 1992 SC 2130 · 
(6) Union of India v. Tejram, 1991 (3) SCC п 
(2), Union of India v. Dinesh Kumar Saxena, ` 
, AIR 1995 SC 1565 M n 
(8) L.C. Canteen. Worker's Caso, AIR 1995 SC 1666 
“ (9) Dr. Arundhati Ajit Pargaonkar v. Mal of Maharashira & Ors., 
AIR 1995 SC %2 
‚ (10) Polester and Co. Ltd. etc. v. Addl. Commissioner of Sales Tax, 
ч New Delhi, AIR 1978 SC 897 
(11) : Narendra Kumar Chandra v. Plan of Haryana & Ors., 
` AIR.I995 SC 519. . 
(1 2). ‘Headmistress, Dubrajpur Girls’ High School & Ors. v. 
^78 Pradip Kr. Mitra, 199302) Cal LJ 240 
(13), District School Board, 24- -Pgs.(N& S) & Ors. v. Dukkiram 
o. o. iSárdar & Ors. 1991 (2) СНМ 355 
* (14) Consumer Education & Research Centre & Ors. » Union of 
India; 1995(3) SCC 42 
(15) : U. P-State Road Transport Corporation y. Paribahan Nigam, 
А › U. P., AIR 1995 SC 1115 | 
(16) Swit. Krishna Bose v. The State of West ‘Bengal, 
nM (Unreported) E : 
Е (17) Smt. Sabita Dey v..The State of Жен Bengal & Ors., ^» 
> (Unreported) 
(18) Ratanlal & Ors. v. State of Haryana & Ors., 
‘AIR 1986 SC 478 ч , 
(19) ^ Bakul Rej & Ors. э. State of | West Bengal & Ors. 
91 CWN 298 . жету чы O e 


Mr. Bikash Ranjan Bhattacharyya and " 
Bidyut Baran Biswas 5 MES for tha Petitioner 


Mr. Santi Ranjax Biswas MES e... fOr the Respondents 


The Juágeat of the Court was as fellows :— ` 

The ‘facts involved in this writ petition inter айа аго that tho 
petitioner 18 ап М A. 1n History of the Univeraty of Calcutta and is а 
B Ed witli: Work Education of the University of Jadavpore. She was 


' appointed as an Assistant Teacher of Jnanendu 'Shikshaniketan of 


44/H/30, Debendra Chandra Dey Road, Caloutta-15 (hereinafter referred 


ч \ 


\ П 
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to as the said school) Бу valid. appointment lettor dated March 1, 1986 

issued by the Seoretary andthe Headmaster of the said school She 

Joined the said school on 3rd March, 1986 and is functioning as such till 

' *,today without any break Tho said school is а Junior High ‘School for 

' Boys А xerox оору of tho éaid appointment letter dated March 1, 1986 
has beon annexed to the writ pétition and marked with the letter ‘A’. 


2 Smt. Sibani Roy. Chowdbary and Smt, Sabita Doy both, 
^ Graduates, arc working in,the said school since 2nd January, 1586. On 
19th March, 1986 an approved “Assistant Teacher of the said school 
namelyJiban Bhattacharyya died and ias a result the post of said Jiban 
Bhattacharyya fell vacant. ‘The Managing Committee of the said school 

< asked for prior-permission of the District Inspector of Schools (SE), 
Calcutta for appointment of an Assistant Teachor in the said vacant 
post and pursuant to that, the respondent No. 4: granted permission to 
the sohool authority to recruit a qualified teacher i in the language group 
preferably trained in tho language group by Memo No. 489/04 dated 
17.4.86. -= 2 


J > 
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3. Interms of tho said Memo being AnnexuroB' to the instant * 
application, an advertisement was published in а. newspaper for 
_ *ppointment of an Assistant Teacher in че language group.’ 


4. Itis stated thatat that point of time since the petitioner was 
only a B. Sc. (Pure), she could not apply for the said post whereas the - 
said- two-teachers namely Sibani Roy. Chowdhury.and Sabita Dey 
applied for’ the said post being graduates In Arts. 


5. It has been alleged that the Headmaster of the said school in 
collusion with the Selection Committee selected one Krishna Bose for 
the said post who was close to the then Headmaster, ^ The said , Krishna 
, Bose was over-aged at that point “of time. The said Smt. Sabita Dey . 
was placed in the third position and the said Sibanı Roy Chowdhu:y 
did not get any position in. the'said panel. The said panel wassont to 
the respondent No. 4 for approval on 6th July, 1986. 


6. The said Smt. Krishna Boss was appointed: as an Assistant 
Teacher- of thoi said sohool without any approva! on the ground of 
shortage of' teacher and ^she joined in her post on 9th September, 1986 
and performed her functions as süch til] 2nd July, 1987 whereas there 
was no shortago of teachor since the petitionor and said Smt. Sabita Dey 
were functioning. in tho said school, The respondent No. 4 by Memo 
No 4287/M dated 22.2.88 intimated that the appointment of- said 
Smt. Krishna Bose had not been approved inasmuch as sho was'over- 
agod and the intervicw letter was sent under certificate of posting which 
Was boyond Rules. : BS КЕ 


2 
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7. Thereafter the school authority a*ked the petitiober to improve 
ber qualification and to obtain B. Ed. qualification at an early date 
Accórding to the, advice of the school authority shé completed special 
B. A. in' History in the-year 1987. In the meantime опе Assistant 
Teacher of the said schoo! namely Sri Ashok Kumar Som went on leave 
for studying B. Ed. andthe petitioner while functioning as such, was 
appointed in place and stoad of Sri Ashok Kumar Sòm in deputation 
vacancy which was approved by the ie No. 4 by his Memo 
No, 64/M dated 11.1 88 


8.. The then Headmaster of the “said schoo] was asked to prepare 
“a fresh panel which was cancelled by the respondent No 4. The 
Headmaster of tho said school did, not prepare a fresh panel on the 
ground that the cancelled panel was under consideration. 


x 9 In tho meantime tho petitloner obtaihed M. A. degree in 
History from the ‚Саена University in the year 1988 with 2nd 
Class. 

10. Inthe conti of February 1990 1 somo anomalies arose regar- 
ding the payment of salary of teachers of the said school and the then 
Headmaster of the said school was found guilty of misappropriation of 
salary of teachers. Subsequently it was found that the approval of 
apporntment.of the Headmaster was false and it was farther found that 
the then Headmaster was not &:graduate oven, since he was unsuccessful 
in his B. A Part-II Examination. The then Headmaster stopped coming 
to the said school and he did not turn up in the said school since then. 
Itis stated that the Headmaster submitted resignation by bis letter 
dated 23.4.90 and the said post 1s lying vacant 1 now. 


11. The said Smt. Krishna Bose subsequently filed a writ petition 

. in this Court inter alia on the ground that although she was placed in 

the first position in tho. interview and was appointed as an Assistant 

Teacher of the said school and was functioning as such but the District 

Inspector: of Schools (SE), Calcutta did not apptove her appoint- 

ment. The said writ petition being С. О. No; 363 e» of 1990 was 
disposed of on-18.1.94. > 


12. It has been шышт on behalf of the petitioner that said 
Smt. Krishna Bose'attonded the said school and acted “as an Asmstant 
Teacher of the said school without approval, till 2nd July, 1987 and 
became absent since thereafter and as such hor functioning in the said 
school after 2nd July, 1987 is absolutely untras and incorrect and the 
said writ petition being C. О. №. 363 (W) of 1990 bas been moved 
suppressing the material facts that the радо! was cancelled by the 
ecspondent No.4. - 


^ 


s / Н = 


-. i 
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и 713. ` The petitioner ‘mak riori tation to the Secretary of the 1 


said school for considering her absorption in the sald school as an 


` c Анапе Teacher.in view of the fact that she жаз going to cross her age- 


limit. К 2 


м. The Secrotary of the anid soo! made & m to tho 
District Inspector of Schools (SE), Calcutta ‘on 2141 Soptember, 1990 
Inter alta’ depicting the:ein the cancellation of the panel m-which thé said . 
Smt. Krisina Bose was over;aged and as such the panel was cancelled 
The namos of Smt. Sabita Dey and the Petitioner were recommended to 
the respondent No.4 for absorption pu approval as оға "M 
Teachers of the said school. E 


' 15. The peti loner has obtained also the A Ed' from (һе-айауроге' p 
University im the year 1991 and as such claims to be absorbed as an 
Assistant Teacher. being’ sufficiently qualified > and also by virtue of her 


experience of teaching 1n tbe said school ull today. X = 


. 16. thes bosn submitted that' since said Smt. Krishna Boso has 
left the school, .her post is also lying vacant ull now, having not been 


2 


: filled up. “It has been further submitted that two posts viz' one post of 


Assistant Teacher in Language Group and m in Work Honcsuon 
Group are lying vacant all today. 


17. It.has been submitted by the petitioner that заа Smt; Sibi 
Dey, who is а claimant for.the post of an Assistant. Teacher in thé said 
sohoolisonly a Oradüete m-Arts and she has no B. Ed qualification 


ы _ and as'such sho Баз no requisite’ qualification being appointed neither as 


ы authonty hes failed to Consider the assurance given by them. ` ‘+ 


„ап Assistant Teacher in Language Group, norin Work Education. 


` 18. ‘It has been submitted thatthe petitioner herein, although at 


_the ‘ume of appointment ' was /B. Sc. (pure) from the University of . 


Calcutta: bat subsequently she has improved her qualification and 
obtained: spl. B. A. in History in the year 1987 from tho Univeraty y 
of Calcutta, M. A. in History 1n the year 1988 from the same University .. 
and В. Ed.-with Work Education from the Jadavpore University 10 the 


"year 1991: It i$ pertinent to mention that the, petitioner improvédher * 


qualification On an assurance given *by the school authority that she ~ 
would’ be absorbed аз an Assistant Teacher-1n the said school, Alíhovgh 
the petitioner has improved ber qualification by this. time bot the’ ‘school at 


19. The petitioner 1s functioning in the saidachool by an бан Я 


. order passed by N. К. ,Mitra, J. on 9th October, 1991 in С О. 


No. 13537(W)/91. ` It ‘has-been submitted that inspite of interim order 
of this Court, the schoo! authority restrained the petitioner from dis- -.' , 
charging her functions, ,Which was complained by the learned: Advocate. + 


E 


. 


A 
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for tha: petitioner to dies Diairiat Inspector of Schools (SE), Calcutta 
concerned by Memo No. Law/351/1(1) dated 9th January, 1992 asking 
the Seoretary/Teacher-in-Charge of the said school to comply with the 
interim order passed by this Court on 9th October, 1991. 


20: The school authority, it has been alleged, even did not adhere 
to the reqnest of the District Inspector of Schools (SE), Calcutta in 
which the order passed by N K Mitra, J. on 9th October. 1991 was put 
into violation and the petitioner was compelled to file an application 
under the Contempt of Courts Act and after hearing. N K Mitra, J. 
by order dated 24th September. 1993 was pleased to direct the school 
authority to allot classes to the writ petitioner during temporary absenco 
of, regular teachers along with other senior teachers, who are giving 


voluntary sorvices, Е 


21. It has been also submitted by the sedile that the petitioner 
inher B Ed Course had History and Work Eduoation subject and as 
such the petitioner may bo absorbed chee in Social Science Group or 
in Work Education Group. 


'22. It bas been submitted further that the petitioner is attending 
her duties in the said school regularly: and there is'no adverso report 
against her with regard to her functioning in tho said school since the 
year 1986.. She is signing in the attendance register till today. 


^ 23. According. to the advice of the school authority she has 


` improved her qualification ‘sufficiently and bas mado herself cligible to 


be absorbed as an Avistant Teacher of the said school. Inspite of 
зонти ће réspondents concerned has not зо and/or 


'regularised ber appointment as yet.. 


24 It has been alleged that practically ike is performing her duties 
аз ап Assistant Teacher of the said school as bonded labourer. She із 
now above the age of thirty five years. and has no chance of getting any 
employment elsewhere. 


25 It has accordingly been submitted on behalf of the petitioner 


^ thatin thé citcumstanoes of the case unless her appointment аз ап Astis- 


tant Teacher of the said schoolisTegularised she will suffer irreparable 
loss and injury which cannot be compensated in any way 


26. Mr. Bikash Ranjan Bhattacharvya, learned Advocate for the 
petitioner has submitted that in the facts and circumstances of tho case 
the petitioner has a ‘valid claim and an enforceable rigbt to be regularised, 
in service, He has referred to Article 13 of the' Constitution of India 
аз à part of the fundamental rights which provides that any law incon- 
ustent with, orin derogation of, fandamental rights 1s void.. State cannot 
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make any law. which ‘either takes away or abridges the rights conferred , 
by Part-III of the Constitution. which inoludes protection of life which 
inclades livelhood as provided in Article 21 of the Constitution. 

т. Ho bes further referred, to the Directive Principles of State 
Policy, and particularly to Article 45 of the Constitutost which provides 
for froe and compulsory edacation asa part of the State's obligation. 
. State of West Bengal in perforniance of their obligation bas declaréd the 

education free. Statd thus has taken up the responsibility of imparubg 
education through various recognised instilations. , 


, oy 
28. Mr: Bhattacharyya, learned Advocate for the petitioner has 
also relied ороп the judgment arid decision of Ње Suprémé Cóurt in thé 


case of (1) Jacob v Kerala Water Authority teported in AIR’ 1996 $C- 


2228 wherein it was held that.the émployces who have been continuing 
for years Together having sequis qualification must be тешине. 


29. The learned ‘Advocate for the petitioner has also rehéd оров 

-tho judgment and decision in the case of (2) Rabinàra yan Mahapatra у. 

State; of Orissa 16ported ın AIR 1991 SC 1286. In tho aforesaid deci- 

. sion 3 Judges’ Bench of the Supreme Court reiterated the obligation of 

Stato to secure right to education to citizens and to’ensure the ad hocwm 

im appointment of teachers must be done away with and teachers wor- 
king in the recoguiged sohools should be Tegularised. 


+ 039 Mr Bhattacharyya bas submitted that in TONNEN : 


sion the Suprema Court went a stop furthet to regularise, the teachers 
who did not‘ even, соте within the stipulation of statutory rules for 
regularisation. ‘Ratio decidondi is that tho, teachers should be grven a 
sqourity of their job to ensure imparting of education. 


31. The.learned Advocate for the petitioner has also relied upon 
the judgment and decision in the! сазе of (3), All Manipir Regular 
Posts Vacancies Substituted Teachers’ Associationy S ate of Manipur 

reported, in. AIR; 1991 SC 2088 wherein the Supreme Court directed 
absorption of teachers, already, working before proceeding, for direct 
recrutment.’ , 


32. Mr. Bhattacharyya has further relied upon the кар апа! 
decision. in the case of (4) Karmataka State Private-College Stopgap 
Lecturer's. Association. y State of Karnataka reported in AIR 1992- 
SC 677. in the aforesaid: decision 3 Judges’ ‘Bench ofthe Supreme; 
Court directodh that teachers appointed for-thres months, by a privately 
managed, college receiving State grants allowed ta,continue for along 
periods but with. ся should be IEMADEMÉ, $3 


` 


M 


1 


1997 (1) CLI] Gauri Bose v. State of W. B; 119 


33 The lcarned Advocate has also placed rellance upon tho 
Judgment and decision in the case of (5) State of Haryana v. Piara Singh 
reported in AIR 1992 SC 2130. The Supreme Court in tho aforesaid 
decision also laid down the principle that persona working for a сола 
derable peciod should be regularised in services, · 

34.1 The judgment and decision in the cate of (6)'Union of India v. 
Tejram reported in 1991 (3) SCC p. 11 has also been relied upon by the 
learned Advocate for tho petitioner. ln my view, the said judgment, 
however, cannot have any applicétion inthe facts of the instant case 

* aud cannot, ід fact, assist the petitioner, 


35. Тһе judgment and" decision'im the case of (7) Union of India v. 
Dusesh Kumar Saxena reported in AIR 1995 SC p. 1565 has also been 
relied upon by the learned Advocate for the petitioner. In tho aforesaid 
decision three Judges’ Bench of the Sapreme Court even in case of 
census employees, held that in that particular department where thero 
is д0 Work available to Keep the employees busy throughout canhot be 
directed to be absorbed, but, directed 1n favoür of absorption as and 
when any regular vacancy arises, E 

36 Mr. Bhattacharyya has also relied upon the judgment and 
decision ш the cass of (8) L I. C. Canteen Workers reported in. AIR 
1995 SC 1666 particularly to Paragraph У of the said judgment wherein 
the Supreme Court has fortiulated the principles ‘of regularization 


, 3i. The leatred Advocate for the petitioner bas further submitted ' 
that the judgment and dectaton réled upon by ihe learned Advocate for 
the respondents in the case of (9) Dr. Arundhati Ajit Pargaonkar v. State 
of Maharashtra and Others reported in AIR 1995 SC 962 does not apply 
to the facts of the instant case inasmuch asin that case 2 Judges of the 
Supreme Court were concerned with Rule under Article 309 of tho 
Conüsütution which are statutory in nature and consultation with the 
Public Service Commission-1s а ‘constitutional obligation Не has 
further submitted that the ratio of that case cannot by any far fetched 
' 1magination. be made applicable to the cases of regularisation in the 
other matters hko that of the teachers/amployess of the present caso. 

à :38 Tho learned Advocate for the petitioner relying upon the 
aforesaid decision that the teachers/omployees working ш а recognised - 
aided school are entitled to be regularised rn tho available vacancies and 
there1s no scope for direct appointment. It has been further argued 

B that in ghe event direct appointment is. made, oversiding the claim of the 

.teachers/employecs who are rendering service fon contmuous period, the 
same would be in. derogation of the scheme of thé Articles 21 and 23 of 
the Con-tituticn of India and: would be contrary to the provisions of. 
Article 13 of the Constitution, of India: g” 
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39, Ithas been submitied by the petitioner that in the cases of 
this nature the State has ful) knowledge of working of teachers for years 
together in various recognised and aided institutions. “State has; tbus, , — 

/ acquiesood with- their continuance. Accordingly, the State 1s estopped 
from taking any decision save and except the regularisation | of 'teachers/ 
employees. In this connection, the learned Advocato- for the petitioner 
has relied upon tho judgment and deciiton of the Supreme Court in the | 
case of (10) Polester and Co. Ltd ete v. Addl. Commisstoner of Sales: 
Tax, New Delhi reported in AIR 1978 SC 897. may NEC 


: 40. Ithas farther been submitted that protection and security of. 
- the right oflive'fhood isa fundamental obligation of the State _The, 
2 learned Advocate has relied upon the judgment and decision in the case 

-of (11) Narendra Kumar Chandla v. State of Haryana and Ors reported 

in AIR 1995 SC 519. t ` э 


s n 
4L." The. learned Advocate for the petitioner bas relied upon the 
Judgmént and decision in the oase of(12) Headmistress, Dubrajpur — 
Girls High School & Ors. v. Pradip Kr. Mitra reported in. 19932) CLI і 
р 240 and the jadgmont and decision in the case of (13) The District 
School Board,’24 Pgs, (М & S) & Ors v. Dukhiram Sardar & Ors. 

"reported «n 1991 (2) CHN p. 355. je 


41. He has further referred to Article 21 ofthe Constitution and, 
has submitted that right to life bas a wider meaning including right to 
livelihood, bettor standard’ of, living, hygentc’ condition in the work: 
place and leisure. In this connection, tho learned Advocate has relied 

“-upon the judgment and decision in the case of (14) Consumer Education 
& Research Centre & Ors v. Union of India reported im 1995 (3) SCC 
p 42. -In the said decision the Supreme Court held and observed that 
the Court would issue appropriate direction tothe employer, be it the - 
State or tte undertaking or private employer to make the right to life 
meaningful. 


^ ` #ё 
43. <The learned Advocate for the petitioner Баз relied upon the - 
.. ' judgment and ‘decision In the case of (15) U. P. State Road Transport 
Corporation v. Parlbakon Nigam, U Р. reported in AIR 1995 SC p 1115., 
_'1п the aforesaid decision the Supreme Court has directed the recruitment 
of trained apprentice notwithstanding, ‘statutory restriction followrng - 
the principle of legitimate expectation. ' =. ; А 


t * $ 
^ .44 thes boon further submitted on behalf of tho petitioner that . _ 
in the instant case, the petitioner has been working for years together in, 
the like manner as that of a rógular approved teacher of tho aided inati- " 
tutions. Admittedly, they arc the tools to impart education, a Consti ` 
tutional obligation of the State. The petitioner then have tho logitimate" 
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expectations of getting regular status in the service career in preference 
‘to all others notwithstanding the restrictions of the recruitment Rules 
following tho ratio of the above Supreme Court decision. 


as. Accordingly it has been contended that the service of the 
Petitioner should be regularised. 


46. It has been brought to my notico that Director of School, Educa- 
tion, West'Bengal by Office Order No. 2693(17)-GA dated 28th October, 
1988 ‘pointed out that a good number of D. A. getting schools bad 

` appointed teachers and non-teaching staff „Without conforming to the 
Recruitment Rules and number of such cases had been examined by the 
Director and it was farther mentioned in the said Office Order that such 
appointments bad been made beyond the sanctioned strength and after 
Careful consideration, it has been’ decided that all such &ppointments 
may be regalarised on following conditions :— е 
Mi (a) There іза alear yacancy ın an existing post in schooL 
(b) The inoumbent concerned has requisite educational gualifi- 
Я cations, ago ctc. at the time ot appointment. 
3 (c) The appointing authority "had followed a fair selection 
procedure. : = / 


. 47. The Bducation DspaHiauis Establishment Branch, Govern 
, mait of West Bengal by Circular No. 536-Bán (Batt.) dated 16th June, 
9A-9, 80 

1980 usued By the Deputy Secretary, Government of West Bengal Edu- 

cation Department passed an order stating therein that in recognised 

i both: aided and unaided, where teaching and non-teaching наї 

appointed againat permanent post had been serving for consecutive two 

yoarsand if he/she 1s functioning agaist a permanent sanctioned post, 
should bo immediately approved. M 


48. ^ The contention of the petitioner is that since the pelitioner 
is in continuons service 10 the said school as ап Assistant Teacher since 
1986 and the post in which-sho :s functioning 18 a permanent post, tho 
pontus 1s enutied to bs absorbed as an Assistant Toacher in the smid 
school, 


49: Ca bohalf of the School Authonty being respondent Nos. 5 
and 6 и has been submitted that tho potitioner did not apply for the post 
and Assistant Teacher in Language Group inthe said school on the 
basis of. the advertisement for tho post being Annoxure ‘C’ to the writ 
petition und also did not appear before the Selection Committee for the 
said post [t im the contention of the School Authority that since he 
did not apply? pursuant to the advertisement and appear before the 
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122. , Gour Bore v. State of W. В. - > юш с. 
‘Selection !Сотатайче, there wis по occasion to consider her name for 
Inolusion in the panel of the Selected Candidates. The other two empa- 
netled candidates filed two writ petitions before this Court fo ‘the said’ 
postin question. One wnt petition was fied by Smt. Krishna Bose 
being C. O. No. 363 (W) of 1991, (16) Smi. Krishna Bose v The Siaie 
of West Bengal and the ва writ petition was disposed of by Prabir 
Kumar Majumdar, J. (ав he ‘was then) on 18th January, 1994 He bas 
also sabmitted that another writ petition waa filed by Smt Sabita Dey 
being C. O. No 13328 (W) of 1993, (17) Smt Sabita Dey v. The State of 
ш дема! & Ors. ia still pending. 


' 80. ‘tt appears that the " petitioner has been working as Work 
Educetion Teacher’ after ‘obtaining B. Ed. qualification in Work Educa- 
Hoa, She ha long experienc: of teaching since March 1936 in the 
general streem and thereafter also baring specialised experience of 
teschung Work Education. ‘ince 2nd September, 1951, The Supreme 
Court їп the caso of Alf Manipur Reguizr Posts Vacancies Substsinte 
Teachers! Associaiion w. State of Manipur feported in ‘AIR 1991 
SC 2088, while considecing the "question of direct appointment by adyer- 
tise ment and also regularisation of service of teachers who have rendered 
servicos (or several years held that ail substituted/ad hoc teachers who 
have putin five years of- service or more shall be regularised without 
рау D. P.C. This regularisation would be subject to their posdessing 
the required "qualifications | at tho time of their initial appointment : 


SE It may be nated that the petitioner has obtained required 
qualification in Work Edücation and has been teaching as Work Educa- 
поп Teacher smco 2nd September, 1991, and as such sho hasa claim 
to be rogülarised. ` 5 


‹ 


52. n the casé of Sri Rabinarayar Mahcpatra v State of Onssa 
reported in AIR 1991 SC 1286... ...depricated the. polky of appoint- 
ment of a teacher of 89 days Баш. with one day break which deprives a 
teacher of his salary for the period of summer vacation and other service 
benefits is wholly arbitrary. Inthe aforesaid decision the Supreme 
Court held in Paragraph 8 of the eaid’report at page 1289 of the said 
judgment as follows :— 


‘+ Тав appellant таг appolnted on July 12, 1582 add bas been 
D working with the approval of the authorities for almost 4 years with 
^whortbreak. The managing committee is still utiltsing his sorvices 
though there is по’ approval by the educational authorities for the - 


period subsequent to 1986. It is nobody's case that hus sorvices + 


were over terminated on grounds of inefficiency or misconduct. The 


^ сазе of the appellant is, thus, fully covered by Section 3 of the 


А 


pot 
+ - . 
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з qM Hn ETFI быж На: Pee aa UM 
^ Vagos Ан, We ate ‘ot he iw that the Blab Court erred 19 


stirs 


denying the eñt of the alidation Act to the appellant oy the 
. ground that bis initial appointment for 89 days was conditioned by 
' the stipulàtion tbat he would continue-vatil replaced by à candidate 
from, the seléct-Jist. The igh Court read into the Act to that 
-was not there In response tothe notice dssucd.in the Special Lésve 
‚ Petition the managing committee through its Secretary-com Head- 
maater hos ptated that the t 1s spili pontinuing to serve as 
ae una ч hn ЫЧ, фе, ril ia oF the managing 
committec." ý E 
H Co. on eM vat dopte woa oa o ЗЫДА 
^ 83. Inthe case of ,(d83.Ratasdel amd Oshers У, State iof Har vaea & 
Ors, reported. in ATR 1986 SC 478 the Supreme Coprt considered, the 
case of ‘ad hoc appointment aad strongly depricated the policy of 
. 1appéintment 'of' teacher an ad’hoo:basis at the commencement of year 
aad terminating their serviced before suminer vacation. The Supreme 
Courtin thb aforesaid case. dircoted tho, State Gost. to take immediate 
steps to, All up the vacancies én, accordance with the relevant rules in 
which teachers appointed on ап ‘ad hoc basis now working andto allow 
‘all ehose teachers who: аге now holding these pòsts on ad Кос basis to 
remain inXHose , posts #Ш thé vacancies arc.duly filled up. The teadhers 
who ате not ‘working. on such adhoc barisif they have the prescribed 
qualifcation,.may. also apply For, belng appointed regularly in those 
posts .TheStdte Govt. may also.consider sympathetically the question 
of celexidg the qualifigation of maximum;age:presoribed for appointment 
to those posts'in the case of those who hare becn тісно оѓ this system 
- offad‘hoc appointments, If'any of the.petitionors in these petitions has 
under ‘any existing. rule acquired. the-right (ое treated аза £egülarly 
appointed ќовсћет, his саво ahal be considered by the State Govt.-and 
an appropriate order may be passed in Біз саво. ` a We 
ga, Se iig o bored y Tate by. th relier ervice 
^u the nop cud “Су ATER ^ iu] YU assed 0, i TAS Jur 
it ihe knowledge of the appropriate auphomty The petitioner pas 
` дад Acquired considerable experience as a teacher, that the said factor 
саппобаіво be ignored’ <The sntention of the respondent (schoo! autho- 
rity) ‘that the writ petition of Sabita Dey is'stili pénding cannotstend 
tn die ay ot the fegilafiatidh 'fn service... эїйсө said Sabita Dey, 
раа, fin, €. О. NS. 13528 (n Гоз ‘tins “been, бг Language 
i SY ILD 2 Mo 413 А Ы Map 72 se ' 
Group whereas the petitioner Һа the “Work Hauca ion Group in view 
facta noted-as aforesaid. ., | 
ai Jiu sus pus Ча die Se 2 Dr. went a 
Par TY e а shira repo Ч р. 9 
ii td Articto 09404 ee ‘aide Yherounder "willoh'provides for 
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A ‘consultation with Public Service Commission cannot have any applica- 
tion to the His of the “regularisation of the petitioner as In the instant i 
caso. * ? a n 


.56.. The judgment and decision of the Supren Court in the 
caso of Jacob M. Purbunarambila v Kerala Water Authority reported in 
AIR 1992 SC 2228 dealt with the anes of segularisstion ofservice 7.7. 
N and held intr alia as follows :— z МЛ» E EE 


“The! „question “of терйапайоп ià servico must be examined 
keeping in mind the hittorical аз ‘well as Constitatiopal perspective,” 
Our Constitutional Makers were aware of the hardsbips and insecu- 
rity faced by working oldgses. -The preamble. promise socio economic 
‘Justice; the fundamental rights confers’ ‘certain’ justciable socio- 
. economic rights>and the directive principies fix the socio-economic 
” goods which the state must strive to attain. These threc ‘altogether 
constitute the’ соге and conscience of the Constitution, . Indig isa ^". 

р developing Country. It has а- vast surplus market. Large scale Б 
unemployment offers а matching. opportunity to ihe employer to 
-exploit the needy. Under such market conditions the employer can Pc 
dictate his terms of employment taking advantage of the absence of 
the bargaining power in the other. The unorganised jobeeckeris - 
~ left with do option butto accept employment on take-mn-or-léave-1t > Е 
$4 terms offered by the employer, Such terms of employmentofferno — - 
^ jovsecurity and the: employee и left to the mercy ofthe employer. _ 
- The omployers “have! betrayed an increasing tendéncy to employ А 
temporary hands! even on regular and permanent jobs with a view to 
' ciroamventing the protection offered to the working classes under the E 
.! benevolent legislations” enacted from timeto ume. trs unfarand — ^ 
, : unregsonable to remove people who have been rendering-tervice' since 
somsume as such removal has serious consequences. The family of 

the employes whicb have settled down and accommodated its neéds ^ 

Ao the ejnoluments received by the bread earner will face economic 

ruibation if the job is suddenly ‘taken’ away. Besides, the precious 
|. ' period of early lite devoted in the service of the esiablishmont will 

- ebé wholly wasted and incumbent may be rendeied ‘age barred’ for 
scouring a job. elsewhere. lt isindeed unfair to use them,’ generato. - 
hope and filing of security in him attune to the concept of jobsecunty __ 
and would run counter to the Constitutional philosophy. Parucularly dur 
spe: concept of right to work in Article 4i of the Consutution" — ' E КЕ 


ua 
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57. The Supreme Court noted that tho writ petitioner opposite 
party was 40 years old at, the üme of filing of the writ petition who ` 
served about 15 years in & paramilitary, fotce to serve the country for 
about 15 yoars with distinction and he is now 43 years of ago. There 
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was no бшш about the ciency andjor Integrity сай for the 
post. Ё Та the instant case after the order was passed by tbe learned Trial 
Jadge the Dist, Inspector of Schools who was the competent authority 


‘to give appointment and/or to approve &ppointment directed the 


appellants to comply with tho order passed by the learned Trial Judge by 
issuing the letter of appojntment, Butitappears that ignoring the 
direction given by the Inspector of School appellants have preferred the 
appeal against the writ petitioner and the Dist. Inspeotor of Schools. 
State of W. B. and the Director of Schools Education and Ors.‘ No 
appeal was preferred by the Dist . Inspector of Schools or Director of 
Education. - Under the rifles directions and orders passed by the Dist. 
Inspector of Schools’ are binding upon the managing committee. But 
unfortunately, inspite of such "direction 19000 by the Dust, Inspector of 
Sohools"the appellants who "pad 1ndependent right in sucb matter pre- 
ferred this appeal In view of the principles laid down by the Sapreme 
Court on | this’ question and in view of the fact and circumstances of the 


` case and particularly їп view of the direction issued by the Dist. Inspeo- 


tor of Schools dated 4th February, 1992 роп the appellants which was 
binding проп them under the law we do not find any substance in tbis 
appeal and we also do not find any reason to interfere with the order 
passed by the learned Trial Jadgo. Accordingly the appeal is dismissed 


. with costs assessed at 30 G. Ms. 


58. It therefore appears that the Dist. Inspector of Schools in 
fact acted upon the order passed by the learned Single Judge and raised 
no objection with regard to the regularisation of the said night-guard. 
In the instant case the writ petitloner admittedly has worked for long 
years aud has acquired vast озрепелсә; i 


' 59. Judgment and decision i in the caso of (19) Bakul Rej and Ors. 
v State of West Bengal & Ors. reported in 91 CWN 298 relied upon by 
learned Advocate for tho petitioner may be taken note of. The afore- 
said decision relates to the, case ‘of rogularieation of the three wnt 


, Petitioners who were working as approved part time teachers in Higher 


Secondary Streams for a number of; years’ on а mere pittance of 
Rs. 75/-. They were neither regularised nor absorbed in the full time 
posts. The potitioner’s сазе was that the respondents were taking steps 


, to fill up their posts by making fresh appointments. They claimed 


absorption on the basis of the Govt. Orders being Memo No 1:0 Edn 
dated September 15, 1978 and Memo No.” 4464 (16G A [3B-49/81) 
dated August 28, -198(. -Tho arguments made on their behalf was that 
thoy ought to have been ‘absorbed in the- permanent posts, that hostile 
discrimination was ‘practised against them and that the State could be 
directed in appropriate cases such as tho present one not to give fill up 


` 
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S of the petitioners, who JS Му qu 9 We èq, eligible and 


| нк ware’ ‘petting ` in tine posts, pits 
& in che tt 


Петев ag b* mL tw 157 
`60.. Considering the facts: and circomstances of the caso, 1n my 
Ве" petitioner 'shóul]d' be absorbed on regular basis rm thé-sard 
nthe considering her Лола Joe of ‘experignce-as a teather int Work 
Education Group: Non Бе ныт ксенон 


E The petitioner aceordjngly pipid ip this wnt pétitjpn ар 
the schoo] authorities are directed to send the rpcommengatjog for B. 
approval within two wooks from date of ‘egmmunication of this order 
and the copogrned guthoritesare directed to take steps for 3er approval 
of appointment and/or regulangation and sbsorpjon 1B Е with 
БЫ within-30th November,-1996- — - 
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All the parties to! ‘the’ litegstion’ enteréd (itoa contact" “The 


plarntiff contended! that. tho ‘contiatfed ‘colitract between ‘it and thd ^ 
defendants did“ not “ontan any reitriorive: `сойепал? ar айне | 
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jurisdiction о Court or venue for pi proceedings. Accordingly, it 
Wis! КОНЫ ой! Бей" dads f/reapondent before Tbe Tris 
сш tpe jarisdictà do rt. Was o be deterniined' by appli- 
cation o (he S Е si clit їй (ii соу за" on such 
sata tie ine d асве Вечната bare поке, 
"de ddant” filed" iti ation Веро the foreign High Court" "Actor! - 
ely, 51 рїїнї ff’ filed a ‘ult to” Vista iat i cee ‘ant fadi р и 
ir hhgáijó Ud 88 ш eign Court, 1 КЕН 

tii poa "inj n on" $1 К ШУЙ Mud 24 act 
akc Bpeal px the Түмөн Belt, rim $i т 


nq» rr aj. ^ 

1 be Cou plotas i appea| е, А 
HELD :: The principles with regard to the grant of injunction, 
restraining. procepdmgs-in foreign Court, after long controversy and 
divergence, fave faken shape» In India the criteria bave-been codified in 
Section 41 of the Specific Relief Act. Section 41 embodies cases, where 
injunction should be refused Clause (a) in substance, lays down that a 
proceeding, pendmgat the institution of the зип, where injunction is pra yed 
for: Shalt Wor“ Be Inter erid р anle eu sucN'mYévyéPentu Is вей загу to 
prevent а multiplicity of. praceedings,- whereas Clause (b) dis-ertilles a 
person to ап injunction against another person when the proceeding, 
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Єзї. ° П m poule Є J, sg биги баг Y neve Pasa i) e 
The other criteria, which she Court considerg im granting Tins | some- 
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+ Тїї ара of fhe Court’ was as fonos =: — 

Моо е Л. тии da’appel atising out of en mteñm order, 
granted by af Tearhed: Singl Judge‘ of tars” Court; whereby tbe prédent 
appellants,- who were gefendanis jn ‘a guit maftuted by- "tbe sole 
respondent, had been restrained from pursuing the cause filed by them 
10'i forego High Gdort-unti-forther orders: ‘ Fróm" the impugied order 
it appears that the learned Trial Judge proceeded on the basis of 
uncontrodicted averments mace by the plaintiff in its application before 
інв Tria] Court aj" Beceuseson behalf of the appoliants/defelfdants, no 
&ffidavit-im opposition; Had ‘teen fied but merely ж quettiomas'to'the 
abibiace of jiriedictróm ‘mthd "Frei! Court to” pass rüch" order hud beer 
tamed ша qüestión of iw? PX, Qe ab атов esse ОЖ. чаш! 
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' prefetred. in йеп “with the present appeal, iva appears admitted 
that all the partres to the litigation entered into a contract, the identity 
of which, however, was in dispute ‘between the parties, The plaintiff 
contended that the concluded contract between it and the. defen- 
-dants did'not conta any restrictive covenant as: regards the jarisdic- 
tion of Court or venue for legal proceedings as was contended. by the 
defendants/appellants. - Accordingly, it was contended on behalf of (Бе: 
plaintiff/respondent, before the Trial ‘Court that the jurisdiction ofthe ' 
~ Court was to be determined by application ofthe statutory provisions, 
~aein force in this country, and. on. such application the Tris] Court 

А cannot bo said to have no jurisdiction - According to the defendants/ 
appellants, binding contract, by its Clause No. £6, incorporated in full 
theterms and conditions, ав setforth in the eppellants’ general terms 
and conditions and ono of the terms, Included in the general terms and 
' conditions, жав related to- jurisdiction vof Court, воин as, 
‚ follows И 


H 2 


` Bach party expressly submits the jurisdiction of the High Court ` MUS 
of England without recourse of èrbitration: ; dee im 


3.^In contra. distinotlon to the above factual contention, on 
behalf of the кети, reliance was placed оп а clause, which stood as 
“Follows :— 


fae 


“Arbitration shall'be perfomed under the Rules' of conciliation 
_and arbitration of the: 'Intérnational Chamber of Commerce, Paris, by 
three (3) -arbitrators in accordanoe with ‘the said rules. Both , 

, BUYER and SELLER shall appornt one (1) arbitrator esch and 
"these two arbitrators shall appoint third arbitrator to act asan 
ümpire .............. . Arbitration shall take place in. Calcutta, 
Indis, unless any other'location is mutually agreed. The arbitration - 
award shall be final and binding on both parties. , ] 


This order shall bo governed by an construed in бсо with ' 
the laws of Indra." Q7 4 ` ~ 


`A. The principles with: тора: to the aat of injunction,  Testrai- 
ning proceedings in foreign. Court, after long- controversy and. 
divergence, have taken a shape. In India the criteria have been codified 
in Section 41 of the Specific Relief Act. Section 41 embodies casos, 
where "injunction should be refused. So far as the present case is 
' concerned, Clauses (a) and (b) of the said Section appear to be relevant; 
Clause (ла substance, lays down that'd proceeding, - pending atthe — 


aa 
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institution of the suit, where injunction is prayed for, shall not be 
lnterfered. with -unless such interference 13 necessary to' prevent іа 
multiplicity of proceedings, whereas Clause (b) dis-entitles a person to 
an injunction against another person when the proceeding, which 1s 
А sought to bo restrained, 1з not initiated ш a Court subordinate to that 
from which ‘ 1njünction 18 sought; ln the instant case, therefore, sinco 
the "proceeding sought to be injuncted 1 ponding in а foreign Court 
ordinarily no injunction thould be granted. But a careful consideration 
of the language of Clauses (a) and (b), referred to above, unmistakably 
^ shows that an, order vof restreint in terms of the said clau:cs can be 
directed against a person ‘though such order in effect interferes with the 
courso of proceedmg in another, Court and in this. particular case a 
foreign Court. Settled principles" under the English law, which have 
been very frequently followed as ‘precedents, require such an order to be 
issued on strict fulfilment of teste and with great caution. It 1s to be 
remembered, however, that while mung such order the Court need not 
be concerned with the possibility of the order .belig dis-obeyed, but 
whether the party against whom the injunction is granted 1s properly 
before the Court and whether such ай injunction | would be needed to 
avoid injustice and to avoid multiplicity” of proceedings. lt 18 needless 
to add that these are rn addition to-the tests, which Courts of law apply 
‚а the matter of а, or refusal ‘of injunction, both interim and porma- 
nent ` р i Y 


s. The oiher criteria, ‘which, the Cotrt considers in senting this 
somewhat unusual form of injunction, are whether Justice can be done 
at substantially leas inconvenience and expense in such Court than in 
foreigà Court aad in so! doing the parties may not be deprived of a 
legitimate personal or juridical advantage, which would be available, if 
the foreign jurisdiction was invoked The formula was accepted as it 
was aptto cover tho normal case of ‘its alibi pendens' and of ‘foram 
convenients’ but the lega! history of exercise of such- jurisdiction shows 
that tho proper presence" of a party before a Court was given predomi- 
nance, along with attempt to avoid injustice, (Vide Dicey and Morris 
on the Conflict of Lays, 11th Edition, page 396) It1s also well-settled ! 
that judicial discretion to give credit to the foreign Courts for doing 
Justice in their own jurudiction was, however, not to be bghtly inter- 
fered, with. , SE . Р - 


6. In the Instant case, we are sitting in appeal over an intérlo- 
сшбгу order ahd, prima facie, there is controversy as to o tho identity of 
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action.” In short, fi Фаг View; the factors for grant or refülal of xa 
inj enon Considered сату es’ но thia еседей tà be i ¥ 
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E T For the aforesaid reasons, ave decline to sustain the order of 
injdaction arid, Wcdordíngly, the same is set ‘aside, "the'appeal ifs шелка 
^ фо гаї extent. The parties will have liberty to expedite their reepectivs 
proceedings if so advised, . There wil] Бепо order as to ‘boats. + wer 

ties f 15. HY 
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[ CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Basudeva Panigrahi ' 
aos... Decision! September 26, 1996 
Hrishikesh Panda & Ors. и Appellants 
' Versus ' , 
Ram Narayan Panda & Ors ... ..Respondenta* 
‘Amicable Partition—Partition List—Not sufüclently proved— Mitak- 
shara family—-Co parcenary опе unit—Entitled to retain land— Severance 
not proved. d ^ 7 


у "E . \ 
Land Reforms Act, 1955—Sectioas 6(1) and 14K (c)—Mitakshara 
со-рагсевагу treated аз сті for reteation of land. 


The ancestors of the plaintiffs were originally residents of village 
Tulsichara within Puri District: They came to reside in the suit village 
which was subsequently amalgamated to Bengal. But they followed the 
rites and ceremony under Mitakshara Law. There was, family disension 
and Пп; between the parties for which they divided thelr properties 
amicably and in evidence of such partition they prepared a ‘Talika- 
Phardás! or ‘Partition List’. The plaintiffs got the ‘ka’ schedule properties 
but the Tahsilder mischiviously claimed the suit land as vested. Accor- 
dingly the plaintiffs filed'a suit for” neceasary reliefs after serving notico 
_ under Section 80 C. P. C. upon the Collector. The suit was contested 

- by the State of West Bengal. The trial Court dismissed tho sait holding 
that the partition ‘was a myth and the decision wasconfirmed by 
appeliste Court. As such the plaintiffs preferred appeal before the 
High Court. ' ; 

Dismissing the appeal the Court, 


. HELD: The learned trial Court has discussed the evidence of the 
witnesses on the question of the partition list at the great length and was 
not Inclined to rely on the testimony of the witnesses as such evidence was 
inconsistent, contradictory and also conflicting. The appellate Court 
also while confirming its findings on partition list: had reassessed eviden- 
tiary. value of those witnesses. Since both the Cowrts have disbeleved 
Ahe partition purported to -have taken place wader the partition list, it is 
not open to the appellant again to reiterate such stand in the second 
appeal. Therefore, it із unnecessary for this Court to reassess and 
revaluate the evidence placed by the plaintiffs on the question of partition. 


А 


hg i ( Para 12 ) 
Tt із the settled position that mere payment of rent seperately to the 
State would not raise a presumption of partion, ' ( Para 16 ) 


*S. А. No. 295 of 1975. ' 


r 
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| The family definition in Section Takik) of West Bengal Land ics 
"^ Reforms Асі: із' not prima facie synonymous with the concept of Mitak- , ! 
shara co-parcenary. So, therefore, the plaintiff could mot claim seve- > 
‘ance of status amongst co-parceners, the entire body of the co-parceners_ 
constituting -the co parcemary were to be treated as one person and the 
said members оў the co-parcenary as only one -single unit were entitled to 
retain land in terms of Section 6(1) of the West Bengal Estates Acquisi- 


пон Асі. =. f Para 19) 
Я Cases referred to:—- _ ` ; 

i (1) Arun Kumar Bhakat v. State E Wen Bengal & Ors, " E ^ 
d "86 CWN 202 lig 08 : v 


(2) Government of Andhra Pradesh & Ors. v. Karri Chiana Venkata 
' Reddy & .Ors., AIR 1994 SC 591 PERT ix . Е j 


"a (3) F.N. Sartn ». Ajit Kumar тена & Ors, Pr M 
‚ AIR 1966 SC 432' ' ` Р 
`(4), Roshan Singh & Ors. v ` Zile Singh & Ors., |o ү 
AIR 1988SC'881. `. E mis 
- Mr. Mrinal Kant: Roy S nk a 2 „Jor the Appellants 
Mr, S.C, Bose ; As E or the Repente ^ 


Де; - Thé judgmanit of the Court was as follows :— { 
' - The unsuccossful plpuinifs arein appeal араш ТИРЕ 
Decree Pasacd by tho learned- Additional District Judge, 3rd Court, © > 
Midnaporo. in T. A. No. 190/73 dated 29.8.74 and 6.9 74 respectively", ts 
affirming the judgment and deoree passed by tbe learned Munsif, ` 
Additional Court, Contaiin T. S No: 10/73 dated 12th April, 1973 and 
30th Apni, 1973 diémising their suits, s 


2 Plaintiffs filed the sut for declaration of ‘their_ ttle over ‘ka’. 
schedule lands and for permanent "injunction ешип the defendants 
from disturbing their peaceful Possession. ES 


3. The skeletal picture of the case of both рай 15 85 follows : — 
Y That the ancestors of plaintiffs" “originally were the residents of _ 
' village Talsichara in the District of Puri within the province of 
x ‘Orissa. They came to reside in the suit „village in or'eround 200 " 
years.ago which was then.within Orusa province But incourse ^ 
of. timo, the village was disannexed from the Orissa State , amalga- ERI 
‘ mated with’the Bengal province. Notwithstanding ‘such amalga- 1 
mation of-the arca with the province of Bengal, they followed 
ntes and ceremony under Mitakshara Law. The defendant. No. 1 
s was the father of the plaintiff No. 1 and proforma defendant No. 4 
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The defendant No. 4 exptessed his inclination to marry. for 
the second time even during the pretence of his first wife sons and 
daughter Therefore, there was а familv. disension and 111811108 
between the members which led to reference to the local gentlemen 
to subside their misunderstanding The parties divided amicably their 
properties and in evidence of such partition. they prepared ғ "Tallke- 
Phardaa’ or ‘Partition List’ on 24th Magh, 1358 and accordinsly, the 
© plaintiffs got the ‘ka’ schedule Jande towards their share ‘Thos it 
Is claimed that they have. been'in exclusivo possession and enjovment 
, ofthe lands mentioned їп ‘ka’ schedule and have been paving rents 
. to the State therefor When the Tahsilder had mi«chtviou«lv 
-  olatmed the suit lands to have vested in the State Government, the 
plaintiffs were obliged to filea, title suit No. 261/65, Bot it was. 
subsequently, withdrawn with the liberty to file a fresh suit on the 
self-same cause of action. Thereupon the plaintiffs have again filed 
the instant suit after duo service of notice to the Collector, Midna- 
nore aud Collector, 24-Parganas representing: the State of West 
Bengal under Sectlon 80 of the C P. C. * à 


4. The State of West 'Bengal.the defendant Nos 2 and 3 have, 
inter alia, dented that there was any partition. muchless, a list showing 
allotment of sbares to tho different member of the family ofthe 
plaintiffs. The defendants also disputed about tbe governance of the 
plaintiffs under the provisions. of Mitaksbara’ Law. It is the specific stand 
of the State that since the defendent No 1 wasa big landlord-interme- 
‘diary consequent upon vesting, whatever rights be bad, those have vested 
‘In the State free from all encumbrance.’ Accordingly, the record of 
right was prepared in his name «showing fresh settlement Tho alleged 
‘Talika-Phardas’ or ‘Partition List’ is said to be an ante-dated, fabrica- 
ted. and manufactured one subsequently to suit the purpose ге А 
plaintiffs. 


7 8 The defendant No« 4 to 8 have filed’ their written statement 
vupporting the plaint case; во also the defendant No 1. 


et 6. "Тһе learned trial. ex after careful consideration of the 
„ evidence On-record and on going through the various documents camo 
to hold that. the properties in schedule '*kha' were admittedly tho 
ancestral property of the plaintiffs’ family The memo of partition 
which was marked *N-1 fe an unregistered document prepared on plain 
papers. Sinoe the~partition list under which the actual partition bad 
taken Place said to have showing division of the properties berg 
under an unregistered instruments, it would not create any present right 
either in favour of the plaintiffs jor "defendant Nos. 1 and 4to8. The 
` trial Court further observed that the alleged partition list is discolourised, 
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aute-dated and prepared only to suit tho purpose of the plaintiffs. Had 
there boen any real partition, how could the plaintiffs and defendants 
4 to 8 keep quite without ratsing any objection at the time of preparation 
of record of right. Subsequent conduct ‘of the parties would also lead 
to an irresistible conclusion that thero was no partition“ among’ them | as 
they have been fointly rending and enjoying thé property: The seperate 
Possession as olaimed by the plaintiff appéared to be shaky and, 
dawerthy of сгейейсе. Therefore, in’ such back- -ground, the'learned 
tral Court i was inclined to dismiss the suit'óf the plaintiffs. i 


4 


7. The appellate Court on further reappraisal and sccvalultion 
of the' evidence "has ‘affirmed the 'hüding that the plamtiffs family was 
. governed Бу the Mitakshara School of Hindu Law. It further observed 
that ' undispütedly suit “Ка” abhedule’ property belonged to-plaintiff s 
family ` The genealogical attached to the plaint had, however, remained 
uncballenged by the ‘defendants ~The appellate Court while’ contidernsg ~ 
the validity | of partition list had expressed its ‘pinion ;that mere look to ' 
the, Partition list, it was so recent апу ordinary’ person with avetage 
intelligence would unhasitatingly jump ‚0 the conclusion that it was , 
recent , origin "which might have been prepared just before the-filing of 
х the sut. It has ано held that there was an attempt to 'discolourise thé 
pages ‘of the partition lst to present a show ofan old document. He 
dontod thé credibility’ of the plaintiffs witnesses. and held tbat their 
stimony, was uninspiring, untrustworthy and unbelievable on ће’ 
Gabstion of partition. , Thérefore, in the' above -back-órop on the basis 
of ESS incredible evidence ‘the appellate Court was constrained fo affirm `- 
the findiag’ ‘of ‘the’ trial Court.” The appellate Court on ‘careful 
examination had s an occasion to hold that Ext’ 8b,'a rent receipt was not ' 
genuine’ as "there was over- writing « of the year ‘70’ in place of ‘60’ by use 
-of magnifying glass Thero has been no reasonable explanation by the 
plaintiffs to dispel : such doubt. 


N 


Е: Mr. Roy Chowdhary, the learned Senior Advocate appearing 
for the appellants, has urgod .wıth strong intensity of conviction that in 
this case-both the Courts -below-have erred in Газ” as well as ор facts in 
coming to the conclusion that there ‘was no partition between the 
defendant No. 1 and his sons, In the event, the defendant. No. Тіз held ^ 
to have been governed under the Mrtakshara: School: of Hindu Law al! 
the sons by birth acquired absolute right over the joint family property. . 
There are different modes for effecting partition among the members-of « 
‘the Hindu undivided family, (i) by decree of a Court, (ii) by a registered - 
deed of partition, (iri) oral partition followed by a partition list. In the 
instant’ case, when the parties followed the third metbod' to effect 
division of their Properties, it was not ‘opento the Courts below to 


\ 


x. 


à 


t 


, 


* conclusion. 


` 


` 
` . 


1997 (1) CLJ L Hrishikesh Panda v. Ram Narayan Panda 135 


- dısbeheve the plea of their partition and to hold that the parties иш 


remained to be joint. Even without partition, if an undivided member 
expressed his intention to divide the properties by severance of joint 
status, then such joint status will break andit would lead to joint 
Гаашу disension -and thereafter cach co-sharer can clam а sharo 
under the theory of notional partition. $ ~ 


9. Mr. Roy Chowdhury further took an inexorable plea that 
partition lut which was prodüced. before the Court and marked as an 
Ext., subsequently, the Court could not come to any finding other than 
believing the same. When there таз no evidence on behalf of the State 
that the péttition list Was either ante-dated, manufactured or fabricated, 
‘it was not open to tho Courts below to arrive at such erroneous 
J a 

10. Even assuming the question of partition is a factual plea, but, ' 
since, both the Courts have rendered. perverse judgment which could 
entitle the appellant to agitate such fact in the 204: appeal. During the 
pendency of 2nd appeal,.the respondents 4 to 47 were 1mpleaded. -~ ' 


'11 Theleatned Advocate appearing for the State Mr. S. C. Bose, 
has advanced: series of 'contenuonin support of tho judgments of the 
Courté^below by submitting that in the ‘Partition List" or "Talika- 
Phardas''there has been’ mo mention of previous partition. Under the 
list the parties“ cannot claim to have divided their properties. A parti- 
tion hist is‘only permussible-when there was previous partition and in 
token of such pattition if they prepared list showing the allotments. 
Inthe instant сазе, the plaintiffs had claimed that they divided the 
properties under the partition list and therefore, in such back- ground 
tho list required to be registered and without: registration no right would 
aocrue therounder: ‘Whonithe factum of partition itself becomes doubt- 
fal, by payment:of land, revenue which was accepted without prejudice 
cannot raise a presumption of partition.: Tbe submission of ‘B’ form 
by the defendant "No. 1, оп 17.1 1961 through one of his sons demo- 
lishes the ploa, pre. parution м suggested by plaintiffs. 


12. It is, nonetheless, true that the family'ia governed by Mitak- 
shara-Hindo Lew: and‘they still observe the rites and ceremony under 
that law. It 18 the plaintiff's case that there was an amicably partition 
and iu sooordanco there with в partition list was prepared which 1s 
marked as Ext.‘N’. The learned trial Court ‘as well as the Court of 


' appeal were scoptical about such partition list as the parties did not 


disclose aboat tho said partition list till it was filed in, Court. It did not 
sec the light of the day. till the year 1358 B. S. The learned Advocate 


. fore; it is. unnecessary for this- Court to reassess and reevaluate the 


ges ' " 


, о, 
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appedting for the State his, vehemently atgued that this femo of partis Ж 


tion was sübsequently prepared only to suit tbe purpose of the parties. 
Since, it was created and ,raanufactured having been ante dated, such 
Partition list ‘does not create any' right 10 favour of the parties, The 
learned trial: Court hag digcussed | the evidence of the witnesses on the 


question of the Partition list at great length and was not inclined to rely ` 


on the testimony . of the witnesses as such evidence was incorsistent, 
contradictory ‘and also conflicting The appellate Court also while 


confirming ite findings on partition list had reussessed evidentiary value ji d 


of those "wituesies , -Since both the Courts bave disbelleved the partition 


purported to have taken place.under the -partition list it is not open to- 


the'appellant again to reiterato such stand in the 2nd apreal There- 


evidence placed by the, plaintiffs on the question of partition. 


, « 13. Mr..Roy Chowd шу, the learned Counsel aprearing for the . 3 
appellants has argued with strong intensity of conviction that since there, 


was no gmaterial for the Court to arrive at the'conclusion that the memo 


of. partition was ante-dated and fabricated, therefore, the appellant o could ` 
-certainly question about the propriety of those findings ;The trial Court 
and. the appellate Conrt as well have not only considered the evidence . 


but the conduct of the parties and also the other circumstancos which 
led them, to, raiso a reasonable: inference that the partition as, claimed by 
the plaintif undor the Partition list was onlya nrake believe and 
camouflage. 


. $a 
‘ 


14, The learned Advocate "e "for the Sac place strong 
feliance on’ ‘a formidable point against the plaintiff-appellants that had 
there been ` "actually any partition -iù terms of such memo, the parties 
could not have omitted to bring it to the notice of the scttloment autho- 
rities for recording’ the seperate parcel of* land in the name of the each 
oo-sharor and in accordance with ‘such partition and seperate possession 

„tho settlement records could have been prepared. · U found there ц subs: 


' tential forco in the said subiission. 


i x5... The plaintiff claimed partition in Bengal’ 8 Star 1358 B "s. and 


therefore, at loast thereafter the parties were expeoted«to pay rent sepe- 


d rately to the ox-landlords ‚in respect of tho respective shares. There is 


no iota of. evidence . that. the parties had been рене) paying rent to 
tho ex-landlords. 


- - 16 Mr. Roy Chowdhury, ‘tho Idarned Senior Counsel cae 
* "for the appellant, of course, has submutted that the plaintiff No. 1 on 
the basis of partition has been! paying! and revenue to the Anchal. and 
the State under Ех “А” serie. The learned trial Court did not like to 
attach much importance on those rent receipts ; as those were gated after 


\ 
- А 3 „ 3 
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ate 


tho date of vesting. It is the settled position thet mere payment of rent 
seperately to the State would not raise a presumption. of partition. The 
learned Advocate appearing for the appellant has also placed relrance on 
another circomstance that since the plamtiffand bis two brothers did 
not get ‘Bastn” on partition, thus, they purchased ono ‘Bastu’ jointly 
from Srisüdhar Panda. But опа carefu reading of tbe statement of 
P: W. 2 Sristidbar Panda и appears that the plaintiff No. 1, his brothers 
and father have been reading in one ‘Basta’. Therefore, this statement 
completely militates against the plea of partition. Therefore, the learned 
trial Court did not also incline to rely on such slender evidence of 


` А seperate possession. Y^ dei 


* + . * 
17. After the date of vesting the defendant No. 1 bad submitted 


** application for settlement of land through his 'otber sons Be did not 


* ever clam that the properties which had vosted in the State Government 

- had been divided éarher. There is, another strikibg feature in this case 
that even though the brothers of the plaintiffs bad filed ihe ‘B’ form on 
behalf of their father, they never claimed partition to bave taken place. 
Some of the lands which have been claimed by the plaintiff No. 1 had. 
been settled in favour of the defendant No 1. So, the learned tral 
Court aftor taking cumulative effect of the evidence had disbelieved tho 
claim of partition. — , Ко, 2 


18 The appellate Court while discussing the import of the 
partition memo has observed that since the memo of partition 18 not 
a-Pbarda' but it was a fullfledged deed beanng the signature of the 
paries and the soribe. Snetidbar - Therefore, it required registration 
In the absence of rogistranion, snch partition deed cannot create rigbt in 
favour of-any pasties to. tho said deed Mr. Roy Chowdbury, the 
learned Counsel has taken an incontrovertible ples that assuming the 
‘said шато of partition required registration and for want of such regis- 
tration sf the iamo 14- not liable to be relied, then и could be assumed 
tbat atleast (его ‹ was а sCYCTRDCO status among tho members of tho 

^famiy. Inthat view, tbe State ‘could not havo veated the land which 
-have been under the exclusive possession pf the plaintiffs. 


“19. -,To oxamiae the said contention of Mr Roy Chowdhury, it 18 

necessary to rely upon a decision reported ın (1) 86 CWN 202 m the case 

. of Arun Kumar Bhakat v. State of West Bengal & Ors. Tho division 

\ “batch ofthis Court presided over by Chittatosh Mookherjee, J (ая he 
then was) hold as.follows :— 


r “A sut was flled by the plaintiif» praying for declaration that 
since 12th Magh, 1358 B.S. by virtue of an amicable deed of parti- 


tion, the plaintiffs and defendants were no longer co-parceners and 


n "m 
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itho -persons mentioned "In the schedule to the plaint exclusively ' 


owned the lands allotted to them. An alternative prayer for partition” 


5, was’also'made in the ‘event of the Court finding that there was no 


previous partiti on, - 


anv , 


The plaintiff's case was that their predecessors hailed from Arah 


an Bihar and although residing in Murshidabad they were still 


' governed by „tho Mitakshara School of Hindu Law. The plaintiff's 


father Jagadish was tho Karta of the Mitakshara co-parconary conns- 
ting of himaelf and his sons and on 12th Magh, 1358 B. S , tho heirs 
of Jagadish had amicably partitioned the co-parcenary properties, 


'when'& memo of partition was drawn рр. Аз ће said partition ' 


could not be given effect to, amicably suit fon partition was instituted 
о October 1958.: A solenama decreo brought that suit to an end 
and it soknowledged that the? amicable: partitions was effected on 
12th  Magb, 1358 B. S and since that date the co- parcenary was 
durupted and the parties wero holding the lands allotted.to them as, 


“ther exclusive, properties. The State of Wost--Bengal, however, 


disputed the said partition and treated them as. members ofa 


Mitakshara undivided joint -family compelling them .to file this suit. 
The State of West Bengal alone contested the suit by filing.a written 


statement in which it denied tho plaint caso. The suit was decreed | 


ш part and as, the Subordinate Judge disbelieved the factum of ` 
severance on A2th Magh, 1358 B S. However, а decree for partition = 
in the preliminary form was passed giving rise toa crow-objectlop. N 


- In tho appeal, it was urged that (i) the plaintiffs and the, defen- 
danti were individually entitled to retain their co-parcenary proper- 
ties under‘ Section 6(1) of the West Bengal Estates Acquisition Act 
and the State had acted illegally in treating, ‘them as one single unit 
and in vesting. their. lands and (b) a Mitakshara Jotnt Hindu Family 


‚жаз. not a legal entity and tbe members of the co-parcenary were 


entitled to retain the soit lands in severally their teipeotiye Akaros 


Held, as the plaintiffs could not prove severance uo co-parce- 


, ners, ‘the entire body of the co-paroeners constituting the co- parce- 
nary'were to be treated as one person andthe said members of the ` 
‘co-parcenary as only oné singlo unit were entitled to retain land in, 


terms of Section 6(1) of the West Bengal Eatates Acquisition Act. 
Evon if a Hindu со-регсспагу is nota juristic person with sepe- 


-rato legal personality of its own, it isa "corporate body or a family- 
' unit capable of acquiring, holding and disposing of property subject 
' to'limitatlons laid down by law. - 
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The definition of the word ‘person’ given in Section 3(42) of the 
General Clauses ‘Act is notan exhaustive. Byen if it be accopted 
that co-parcenary itself has no legal personality of 11s own there 
could be no bar to treating the entire body of its members as one 
person. 7 rne Ж Е 
In тот of the very nature of their interests and possession іп 
the undivided properties, individua! members of a jomt Mitakshara . 
family cannot conceivably and separately exercise their opuon to 
retain their undivided Interests in terms of different clauses Sf sub- 
section (1) of Section 6 of the West Bengal Estates Acquisition Act. 
The expression ‘family’ in Section 14K(c) of the West Bengal 
Land Roforms Act is not prima facie synonimous with the concept 
of a Mitakshara со-рагоспагу.” 
Therefore, as per the principle propounded inthe aforesaid judgment 
there 1s fo merit in the contention of Mr Roy, Chowdhury that as per 
the theory of oo-parcenary the plaintiff could claima share in the 
property. The ‘family’ definition in Section 14К(с) of West Benga! Land 
Reforms Act is not prima facie aynonimous with- the concept of. Mitak- 
"shara co-paroenary So, therefore, the Plaintiffs could not claim 
severance of status among co-parceners, the entire body of the co-par- 
coners constituting the co-parcenary were to be treated as one person 
and the said members of the co-parcenary,as only one single unit wore 
entitled to retain landin terms of Section 6&1) ofthe West Bengal. 
Estates Acquisition Act. - 7 


20. The plaintiff though filed a suit assailing the record of right 
but subsequently did not press for declaration that the entry in the 
В.О R. was erroneous Therefore, it is not open to them to contend 
that the entry ofthe Е. О R. were prepared wrongly. The appellants 
have cited numerous decisions such as (2) AIR 1994 SC 591; 
(3) AIR 1966 SC 432, (4) AIR- 1988 SC 881 but none' of those decisions 
appears to be applicable in this case. 

è 21. Therefore, from tho above conspectus of the case, considering 
the contentions of the appellants from any angle I find that the trial 
Court as well as the Appellate Court had committed no wrong to 
dismiss tho plaintuff's. suit. eS s 

22. Inthe result, the appeal fails and the suit ıs dismissed but in 
the circumstances without costs. * 

Hoard Mr. Roy, the learned Advocate appearing for the appellant, 
He has submitted, for granting’ stay of operation of the judgment for 
a period of four weeks. Since I agree with the concurrent finaing of the 
learned Court by dismissing the appeal, I do not find any merit in bis 
prayer. Acoordingly the prayer for stay 1з rejected. 

In caso the appellant files application for xerox certified copy, 
the me may take necessary stops to hand over the copy as early as 
possible. ~ А ` 


S.K. G = 
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' | CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Asish Baran Mukherjee 
Decision: October 15, 1996 
Subrata Chakrabarty ae Petitioner 
Versus 

The State of West Bengal —  .. Opposite Party* 

Coastitution of India—Article 21—Protraeted trial — Unxsoal delay 
in submission of charge-sheet—Dolay im framing charge—Acemsed not 
respomsible for the delay—Continnation of (rial is abuse of the process of 
Court —Criminal proceeding quashed. 

Code of Criminal Procedure, 1973 — Sections 401, 482— Unusual 
delay ш (гїлї —Continnation of trial wujustifted. 

The petitioner. while acting as tho Clerk-1n- Charge of the Ofic- of 
J. L. К.О. at Gosaba ап Е.І. К. was lodged against him on 9.12 81 
alleging that there was shortage of cash to the extent of Rs £06576 p. - 
which was being handled by hun The petitioner surrendered on 4 5 87^ 
and was onlarged оп Бап. Charge-sheet^was submitted on 10 11 87. 
After.many adjournments copies of charge sheet and other documents 
excepting voluminous documents were supplied to the petitioner accused 
on 14.6.96. The petitioner was suspended in May 1982 and the dopart- 
mental proceeding was also started against him which 18 still pending. 
The petitioner in the situation preferred a-revisional application before 
the High Court under Sections 401 and 482 Criminal Procedure Code 
for quashing the, criminal proceeding pending before the Special Court 
on'tho ground that tho protracted trial has violated the provisions of 
Aitjcle 21 of the Constitution of India. 

Allowing the Revisiona! application the Court, 

HELD: И ıs a fit case in Which inherent power vested im this - 
Court nsed be exercised since even after a lapse of 15 years trial of the 
case could not be started for no fault of the petitioner and the latches 
must be shared by ihe investigatmg machinery as also the Subordinate ` 
Courts entrusted with the duty of supplying copy to the accused petitioner. 
Apart from the aforesaid fact, there cannot be continuation of the trial 
since without taking cognizance of the offence steps were taken to supply 
copies to the accused petitioner as also fixing the date of consideration 
of charge. It isa gross case of violation of Article 21 of the Constitution 


and as such’ the continuance of trial skall be an abuse of the process of 
the Court 5 ( Para 9) 


Cases referred to ti — S NOR 


(1) Suraji Kumar Dey & Ors. v. State of West Bengal & Anr., 
1991 Cal Cr. LR 5> 


"Criminal Revision No 1644 of 1996 
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(2) Ағып Kumar Ghosh ғ. The State of West Bengal, 
1991 Cal Cr. LR 365 
(3) Rakesh Saxena v. State Through C.B.I , 1986 Cal Cr. LR 
' (SC)199 
(4) Abdul Rehman Antulay v. В S. Nayak & Anr., 
AIR 1992 SC 1701. + 


Mr. Himansu De . ees for the Petitioner 
Mr. Amal Chatterjee g «for the State 


The judgment of the Court was as follows :— 

The revisional caso which arises out of an application under 
Sections 401 and 482 Cr.‘ P. C. has been filed in order to quash the 
Special Court Case No 3 of 1996 pending before the learned Judge, 
3rd Special Court, Barasat and arising out of G. R. Case No. 42 of 
1982 being Gosaba P S Case No. 5/81, dated 9.12 81. 


2 , The case of the petitioner in short is that on 9.12 81 while ho 
was acting as the Clerk-in-Charge of the Office of J L.R О at Gosaba, 
апЕ.І. К. was s lodged by the concerned J. L, R O. on the ground that 
there was ashórtage of cash to the extent of Rs. 5065.76 p which was 
being handled by the petitioner. The petitioner subsequently surren- 
dered оп 4.5.87 and was enlarged ор bail. Tho charge-sheet was sub- 
mitted on 10.11 87. Thereafter, there were во many adjournments and 
ultimately on 14.6 96 copies of charge-sheet and other documents excep- 
ting voluminous documents were supplied to the accused petitioner. 
Earli« the petitioner was suspended in May 1982 and the departmental 
proceeding which was started against Rim is also pending. The trial of 
the caso is yet to begin. Since -the submismon of charge-aheet at least 
32 adjournments have been granted but no effective steps were taken 
towards the trial of the case. 


3. It is alleged that the essence of Artiole 21 of the Constitution, 
namely, speedy and oxpeditious trial has been denied to the petitioner 
for no fault of him. It is alleged that the protracted trial has violated 
the provisions of Article 21 of the Constitution and in accordance with 
the decisions of ssvoral High Courts of India as also:the Apex Court, 
the petitioner is entitled to be discharged and tbe proceeding against 
hun should be quashed  Itisalleged that inspite of submission of 
charge-sheet on 10.11.87 there was no taking of cognizance by the 
learned S. D. J. M. concerned even though he directed the copies to be 
supplied to the petitioner. 


4. Ihave heard.the submissions made by the learned Advocate 
ropresenting the petitioner as also the lcarned Advocate for the State. 
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5. The factual aspect of the саќе is pot disputed. Even then it is 


worthwhile to mention some, salient features. The P.S, Case was, 


started on 9.12.81. Tho charge-sheet was submitted on 10. 12. 87 and аз. 
per the certified copy of the order sheet of the G R. Case, the charge- 
sheet was placed before the learned S D J M concerned on 20 5.:8 
The relevant order ross as followsi—  ''received chargeabeet under 
Section 409 І. Р. C. against accused Subrata Chakraborty for his trial. 
Accused ıs оп bail and absent on petition. Surely must produce tho 
acoused on the next date. To 12.9 88 for сору”. Аз рег the averment 
of the revisional application which have noted the different dates of 
adjournments along with the purpose for such adjournments, copies welo 
supplied to tbe accused petitioner Оп 14.6.96 

- 6. Therefore, the aforesaid narration shows that It took exactly 
sıx yeara to submit a charge-sheet. The learned S.D.J М did not take 
cognizance of the offence inspite of the › charge-sheet berg placed before 
bim but at the same ‘time, he directed copies to be supplied. to the 
accused petitioner by order dated 20588 Copies were not ready till 
27.5.96 as the narration given in the revisional application shows but 


* copies were ready and delivered only on 14.6 96 Therefore, it took.just 


eight years to supply the copy of charge-sheet and other relevant docu- 
ments excepting voluminous documents to be supplied to the accused 
petitioner. Earlier the petitioner was placed under suspenmon on 
27582 and the dapářtmientàl proceeding started pursuant to that is 
still pending. 

7. The learned Advocate appeatmg for the State does not dis- 
pute any of the facts stated by the learned Advocate for the petitioner 
and mentioned carer Не also concceds that cognizance was not taken 
otber by the learned S.'D J. M concerned ог by the learned Judge. 
Special Court. In fact, the learned Advocate for the State has got no 
word to support the prosecution and as matter of fact be in his usua} 
fairness did not try to shieled the prosecuting machinery for the gross 
omission committed by them resulting in, this long drawn trial affair 
which has practically made a mockery of justice It Cannot be said that 
the petitioner їп any way 1з a party to the omission. It is surprising 
that investigation could not be completed earlier than six years and it is 
all the more surprising thatit took long eight yeats to make the ) COPIES 
ready for'supply to tbe accused petitioners. At no stage of the procee- 
ding either before the S D'J M. or before the Special Court cognizance 
of the offence has boon taken as yet. Although, I find from the record 


of the Special Court ‘that a date has beon fixed for consideration of - 


charges. 1: is surprising that fospite of the delay already caused in the 
way.of speedy trial, the loarned Judgo 3rd@Special Court, Barasat who. 
actually received. the record on 26 6.96 could not fix a date carber then 
20 12 96 for consideration of charge - 


. 


\ 
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8. The learned’ Advocate for the petitioner relied on a. number 
of decision of this Court about the implication of Article 21 of the 
Constitation and the need of speedy and expeditious trial. “The princi- 
ple of law is well-known even then ‚the cases cited at the bar need be 
mentioned. The cases cited by the learned Advocate аго (1) 1991 
Caloutta Criminal Law Reporter 55; (2) 1991 Calcutta Criminal Law 
Reporter 365; (3) 1986 Calcutta Criminal Law Reporter (S.C ) з and 
lastly (4) AIR 1992SC.1701. = 


‘ 9. After giving my careful ОРСК to this aforesaid narra- 
цоп, І соте to the conclusion that it 13 a fit caso 10 which inherent 
power vested in this Court need be exercised since even after & lapse of 
about 15 years trial. of the case could not be started for no fault of the 
petitioner and'the latohos must be shared by the investigaung machinery 
asalso the Subordinate Courts entrusted with the duty of supplying 
copy to the accused petitioner. It may also be mentioned that apart 
from the aforesaid fact, there.cannot be continuation of the tria] since 
without taking coguizance of the offence мерт were taken to supply 
copies to the accused petitioner as also fixing the date for considera- 
tion of charge. tis a gross cate of violation of Article 21 of the Cons- 
titution and as such the continuance of trial shall be an abuse of process 
of the Court. 


Accordingly, it is ordered that the criminal revision stands 
allowed on contest, The relevant special case being No. 3 of 1996 pen- 
ding before the learned Judge; 3rd Special Court, Barasat stands 
quashed. In the result, the petitioners stands discharge from bis bail 
bond. '.: К im 

S.K. G. 


[ CIVIL APPELLATE JURISDICTION ] 
_ Before Mr. Justice Bhagabat: Prosad Banerjee and 
Mr Justice Ashok Kumar Chakraborty 


. ^ Deamon: October 7, 1996 А 
Sk Abdil Rahim — tree Appéllant 
i Versus T 
Judhisthir Rout — 0 ee Respondent* 


Constitution of India— Article 21— Right to education for boys 
below 14 years—Obligation of State io provide free edncation—Refusal of 
admission on some pleas or pretext—Not proper. _ 

Education Matter—Admission in Secondary : School— Duly qualified 
in. the admission test—Bofusal: of admissloa—Noa-acceptance of tbe ` 
certifieste granted by. Ananda Margi School —Not justified. 7 


*F. M.A Т No. 2809 of 1996 7 


NI 
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The wards of the respondents ( writ petitioners ) dai qualified 
1h the tests for the purpose of their admission in-Bagbasty Union Hail 
Charan S. C. High School but they were refused admission Бу ће 
Headmaster of the School due to trouble regarding proof of age of these- 
boys and'the certificate issued by the school run by the Ananda “Margi 
was not accepted.‘ The petitioners moved the higher authorities but 
without any result Ultimately they preferred a writ petition before 
the’ High Court which was allowed by the Trial Court and direction 
was issued to the Headmaster of the School for the carly admission of 
these boys Being aggrieved the Schoo! authorities preferred appeal 


- before the Division Bench and prayed’ for stay ef operation of the 


Tria! Court order 

Dismissing the stay petition as well as the appeal tha Court, 

HELD :- The Supreme Court has said in no uncertain terms that 
right to education for below the age of 14 year's is a right to life within 
the meaning óf Article 21 of the Constitution and the State 1з under an 
obligation to provide free education to these boys Accordingly on some 
pleas and pretext we are not inclined to destroy the academic career of the - 
students for the purpose of admission of these boys ^" (Para?) ` 

From these Rules it appears that the District Inspector of Schools 
has given correct instruction to the Headmaster of the said school But 
it appears that the said Headmaster of the sald school has flouted the 
direction given In this behalf without any rhyme or reasons. 

( Para 3 ) 

"We do not find that the attitude of the appellant is at all bona fide. 
The School authorities cannot be allowed to play roughly with the 
students at least at the time of admission im schools when they have 
proved themselves to be qualified in the qualifying test and technicalities 
should not be allowed to stand in tke жау and should not be allowed to be 
prevailed so as to destroy the career of the students at the very beginning 
of their career `. | (Рага 7 ) 

Case referred to :— 

(1) Unni Krishnan, J. P. & Ors. э. State Ande Pradesh & Огғ, 
AIR 1993 SC 2178 y 


Mr. Samar Kumar Dutta and 


Ms. Nilima рав a Jor the Appellant 
Mr. Bidyut Kiron Mukherjee, Jayanta Kumar Dutt 
and SubhankarSen .... for the Respondent Nos. 1to6 


The Judgment of the Court was as follows :— 
This is an epplication for stay of the operation of the order 


“dated 20th August, 1992, passed by the learned trial Judge in C. O. 


No. 9898 (W) of 1996. The learned trial Judge has passed the following 
order ;,— . 
T 
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“by directing the respondent No. 5, the Headmaster, Baghasty 
Union Hari Charan S.C. High School, Baghasty, Midnapore, riz. 
“you, inter alia, to admit the wards of the petitioners, 1f they aro 
otherwise entitled to on the basis of the affidavits affirmed by the 
Petitioners. Since the matteris extremely urgent, and as such you . 
are requested to take immediate necessary steps regarding admission 
of the wards of the writ petitioners as per direction passed by His 
Lordship.” 


. 2. The School authorities being aggrieved by and dis-satisfied 
with the said ordor has moved this Court for stay of the operation of the 
order and setting aside the order passed by the learned trial Judgo This 
concerns the admission of four boys out of six who were waiting for 
admission in Class-V in Baghasty Union Hari Charan S. C. High School, 
Dustrict-Midnapore. The trouble started with regard to tho pioof of 
ago ofthe students. [t isan admitted. position that these boys sat for 
admission test and they were doly qualified and proved to be successful 
for the purpose of their claim for admission in the school and that they 
were not admitted: on the plea that the certificate issued by the school 
concerned which was гип by Ananda Marg: could not be accepted by 
them and on this 18300 of admission of these boys much water has flown 
accross the river Ganges which 1з not desirable and which is subversive 
to the educauon, We have to bearin mind the observation made by 
the Supreme Court'in (1) Unni Krishnan, J Р & Ors v State of Andhra 
Pradesh & Ors, reported in AIR 1593 SC 2178, wherein the Supreme 
Court has said in no uncertain terms that right to education for below 
the ago of 14 years is a right to lıfe within the meaning of Article 21 of 
the Constitution and the State 1з under an ‘obligation to provide free 
' education.to these boys. Accordingly on some pleas and pretext wo 

are not inclined to destroy the academic career of the students for the 
purpose of admission of these boys. и appears that “the District 
Inspector of Schoola(S E), Midnapore who 1$ in charge of the admi- 
` pistration of the schools ‘in West Bengal as under the Law has directed 
to admit the students. оп the basis of declaration made by the father/ 
mother recoroing the date of birth, but in spite of this admission has not 
boon made Tho Block, Dovelopment -Officer under order of the Sub- 
Divisional Officer, Kharagpur had taken up the matter but faded. 
Under auch circumstances, the parents of the boys head to move,an 
application before this Court and whereupon tho learned trial Judge 
passed the order as mentioned above. Our attention has been drawn 
by the learned Senior Counsel appearing on behalf of the respondents, 
the procedure for recording the date of the birth of the pupil in Admi- 
stion Register of a ‘Secondary School. in the said circular which 
provides that “at the time of admittinga pupil to a recognised 


* Banerjee, J. 
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High Sc ps for the first time, the Headmaster/Head mistress must obtain _ 
from th 
pupil's'exact date of birth according to the English calendar. The 
declaration should preferably bo supported by a birth registration certifi- 
cato or extract from the Hospital record showing the date'of birth or 
copy of the Baptismal certificate (for Christian students) or euch other 
document as can be accepted as an authentic record of the date o! birth 
, Where Ho such documents are produced, the ,Hesdmaster/Headmlsiresa. 
© may demand, if necossary, the ‘production of an affidavit duly ажого 
before a Magistrate by the legal guardian оѓ the pupu., The age of a 
pupil should not be entered in the Admission Register of the school 

, unless this dato of birth is declared by legal guardian in the manner 
prescribed above, The guardian should be given necessary iatructions 
in this regard by the Head of the institution." . 

3. From these Rules it appears that the District Inspector of. 
“Schools has given correct instruction to the Headmaster of the said 

«school. But it appears that’ the said Headmaster of the said school bas 
flouted’ the direction given ın “this behalf without any rhyme or reasons. 

4 Under these circumstances and considering the facts and ar- 
cumstances of this case, we are not inclined to lüterfere with the order 
passed by the learned trial Judge. н 

"5. Accordingly the application for stay is rejected. ` 

6. Inview of the above order, we think that no useful purpose 


would-be served in keeping the appeal pending. Accordingly, by con- ~ 


sent of the parties appearing the appeal ts treated as on day's ist and 
the same is disposed of in terms of the above order. 
7 .Wedo not find that the attitude of the appellant is at all bona | 
Jide, "The School authorities cannot be allowed to play roughly with the ` 
atudents at- least at the time of admission in schools when they háve. ` 
=" proved themselves to be qualified in the qualifying test and technicalities 
should not be allowed to stand in the way and should not be allowed to 
be -prevailed so as to destroy the career of the students at иһ very ^ 
beginning of their career. . 


‘Lota plein copy of this order duly countersigned by the n 
^ Regutrar(Court) bo given to the learned Counsel for the respondents 
and who will serve а Xoroxed copy of the same upon tho PRA Counsel 

f or tho appellant. 


our » Wes zz 


legal guardian of the pupil a declaration in writing stating the | 
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[ CIVIL REVISIONAL JURISDICTION 1 
Before Mr. Justice Debi Prasad Strear (I) 
Deolsion: August 12, 1996 . 


Bri Netal A Mukherjee | & Anr. Е --....Betitiopers 
7 Versus 
Calcutta District Forum & Ors. -..1Оррон Parties* 


Consn mer Protectiog Act, 1986—Sections 12, 15, 19 apd 23— Order 
of District Consumer Forum—Dfection for separate electric meters for 
tenasts—Prorision for appeal under the Act—No scope for revisiomal 
application. М 

" Constitution of Indla~ Article 277—Order of Consumer Forum— 


vizios ‘for à J agatnst the! order in the sintute—Wevisional а applica 
ion not ente Na Е а * 


Ths opposite parties. Nos 3 to 1 who are tenants ја the premises 

No. 20А, Monoharpukur Road, P.S.-Lake, Calcutta filed a complaint 
3i ore thd Cáltuftd" District Consümef Forum "against the proforma 
jt patties "Nos. 8 and 9 who'are ‘M/s. ‘CESC Ltd. arid Its "District 
e (South) claiming that’ "these ‘two opposite partier s should be 
to LUN metèri sparátély"for'eacli öf these tenants | Spbode 

E Nos. 3'to 7n the suit promises’ The petitionérs who ase owhers 


` of the’ robilses were also ‘implesded es opposite, parties ш thet procec- 


диде. Thé Forum after bearidg i in part fixed ori, 5:5:94 for further hearin; 
but'on 45,94 disposed of ‘the’ Саб ‘without further hearing by diiecting 
the CESC tó install the methes as ólammed. Tho’ petitioners house 
Ownérs preferred revisional application before the High Court challen- 
gib this order without preferring any appeal before State Commission. 


d The Court rejecting th the Reyhione] application, 


Я. Ер; Althougk the peiltfonert с claimed that ‘their righ} to naturol 
Justice was offended by am abrupt order on 4 5 94 and that the matter 
was left part heard and fixed for further hearing on 5.5 94, this allegation 
has nos been established satlafactarily before (his Court, as the pathiloners 
have not produced anything to show thot the ma(ter was left part heard 
and date for further hearing каз” fixed о от 5.5.94. Hence, the poit for 
violation. of natgral Justice has not been substan] а ted. Taking into 
considerafion the rulings Felled upon by ‘the legree iP omes for the 
qpposite аңа without any contrary тц Ing cifed before | me 1 cannol 
but hold that Ir in this case Artie 23. cannot be attracted a: tha Act 
provides definite’ forum for appeal а and Sor settlement ‘of "the grievance 
яа! (he order of Distric¢. Forum. ^^ ( Para 4) 


*C. 0. No. 1304 of 1994 
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` Cases referred to ?— : д Ё . 
(1) Visva Bharati v. Smt. Rakhi Debnath & Ors., 1995(2) Cal LJ 218 
(2) United Bank of India v. Чак, Mukherjee & Ors., — 

,.1995(1) Cal LJ 124 ' : 
(3) Biswanath @ Deb Kumar Pathak v Shyamal Kumar Pathak - 

& Ors., 1995 WBLR (Cal) 7: 1995(1) Cal LJ 139 : 


Mr. S. K. ‘Laka, P. K. Saha and - ‚ 


5. К. Bhattacharjee С аар Lor thé Petitioners i 
. Mr. Subir Banerjee ‘|... for ‘thé Opposite P. Parties Nos. 3107. 


"The judgment of tho Court was as follows : -— 

In this revisional application under Article 227.0f the Constitution 
of Indra au. order passed by Calcutta District Forum constituted under 
the Consumer Protection Act, 1986 ın Case No. 116 of 1994 before that 


Forum under. Section 12 of the Consumer Protection Act, 1980 (herein- Я 


, after referred to as the Act) has beon challenged. 


72.' The petitioners in this revisional application are the ‘absolute ' 


_ Owners of the promises situated at 20А, Monoharpukur Road, P S -Lake, 
Calcutta-700 029 and the opposto. parties Nos. 3 to 7 are tho tenants 
under thom. The.said opposite parties Nos. 310 7 submitted a рециоп 
before Calcutta District Forum in C. D. F. Case No. 116 of 1994 against 


Кз ‘proforma | opposite parties Nos. 8 to 9 that ıs M/s. CESC Ltd. and its. , : 


Dustriot Engineer (South) claicung that the "said opposite parties should 
directed. to install- meters separatoly for each of the tenants impleaded 
ae the opponte. .Parties Nos. 3 to 7 ш. that premises at 20A, Monohar- 


ракш. Road, Р: S: -Lake, Calcutta-700 029 for facilitating | consumption ` 


Ot.electricity: by each such tenant uninterruptedly Subsequently, the 


owners-petitioners were impleaded in that case as opposite particsin «^ 


order to facuitate installation of the ‘meters separately for cach of the 
tehaats. Tho present petitioners raised’ objection against such prayer as 
there were already - two meters from which the tenants were being 


tupplied with powers ‘for their consumption and the, space at the place 


did not provide any scope for installatton-for motors. The prosent 
peutioners also alloged that” the tenants did never bave the habit of "рау- 
ment of charges for electricity consumed by them and the house owners 


` had to facé- much troubles and swallow many abuses for their attempt 


to realise the does from the tenants An arrangement was mado amicab- - E 


lythat oné meter should;be installed in the name of the petitioner 
No, lin that Cr D: Е. Саве from which the tenants would bo supplied 
with electricity. But the tenants even after that agreement instituted 
the case in utter violation of the agreement Tho Forum heard the 
"matter on 12 4 94 in part and fixed it for further bearing on 5.5.94 but 
yur pristagly without hoaring the, petitioners “further on 5 5 94 ihat 15 on 
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the fixed date for furthér hearing, the Forum passed its verdict on 145.94. 
abruptly disposing of the matter and directing the CESC to install the 
métors asclaimed by the tenants, ` The Officer-in-Charge, Lake Police 
Station was direoted to provide protection for such installation. The 
aggrieved house owners filed this petition for revision of that order of 
the Forum on the aforesaid ground 


3. Both the parties contest the matter. The learned Advocate for 
the tenants-opposite parties submits that the Act, namely. the Consumer 
Protection Act,1986 16 a completo Act providing hierarchy for the Forums 
and making adequate provision for appeals before the Forum witb the 
higher authorities and as such Article 227 of the Constitution cannot bo 


- Invoked. The learned Advocate for the petitioner argues that although 


Й 


the District Forum fixed" the matter for further hearing on 5 5 94 it ab- 
ruptly delivored the verdict on 4.5 94 and theroby it has offended natural 
Justice for which the provision of Article 227 ofthe Constitution can be 
attracted as the Act docs not provide any such provision init The lear- 
ned Advocate for the opposite party argues that case in the Dist Forum 
маз filed under Soction 12 of the Aot and Section 15 of the Act provides, 
for appoal against any wrong order passed by the District Forum against 
&ny erroneous order by the State Commission as provided under Sec. 15 


‚ Of the Act an aggrieved person bas been . given the benefit of moving 


the National Commission -under Section 19 of tho Act and against any 
order of, the National Commission an aggrieved ‘person 1s entitled to 
move the Hon’ble Supreme Court under Section 23 of the Act. As the 
Act provides ‘for redressal of the grievance. by tho superior Tribunal, 
thoro is no scope for attracting Article 227 of the Constitution. In support 
“of his contention the learned Advocate for the opposite party relica 
on the ruling reported in (1) 1995(2) Cal LJ 218 , (2) 19951) Cal LJ 124 
and (3) Biswanath @ Deb Kumar Pathak v. Shyamal Kumar.Pathak & 


Ors, 1995 WBLR (Cal) 7: 1995(1) Cal LJ 139 Не argues tbat in all 


these cases this Court has repeatedly held tbat in identical cases 
Article 227 of the Constitution cannot be attracted. ` M 


4. [have gone through tho rulings and the record. Although the 
petitioners claimed that their right to natural Justice was offendéd by an 
abrupt order on 4.5.94, and that the matter was left part heard and fixed 
for further hearing on 5.5.94, this allegation has not been established 
satisfactorily before this Court, asthe petitioners have not produced 
any dooument to show that the matter was left part heard on 12.4 94 
and any date for further hearing was’ fixed on 5.5.94. Hence, the point 
for violation of natural Justice has not been substantiated. Taking into 
consideration’ the rulings relied’ upon by the learned Advocate for tho 
opposito partios Nos. 3 to 7 and without any contrary ruling oited before 


` 
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Ine I cannot but hold, thal 1 in this case Aiticlé àn cannot bà Вга 
kii tho Aot whioh bé vides definite fori fór appeal and for seitienient 
of the grievance айаш! thé order of District Forum. 


5. Accordingly, the revisiona) application should be and 18 
rejected, E os ; 


Parties do bear their own costs for this revitional case.” 


8k G. 


Т йуп. APPELLATE 1 URISDICTION J 
Before Mr. Justice Satyabrata Sinha and 
Mr. Justice’ Satya Narayan Chakraborty 
Decision: June 21, 1996 
The Chainnan, Garbari Unida Co-operative 


Agticaltural Crédit Sócléty Limited & Añi. i- iAppellate 
à Versus 
Swapan küm Java & Ors. 5 БОЛУ, 


Wes Bemgal Co-operative Societtes Act, '1983_Sections 235); 25; 
27 and 31—Power of Registrar to direct Board of Directors to bold 
mebting after expiry of the perlod—Failure to hold meeting within perlod— 
No consequéuce or penal measure provided— Tbe Board of Directors does 
Hot atitomatically become fectus officio after expiry of period. 


Wast Behgal Co-ppérative Scctetiéd Rules, 1987-е 27 Melobérà. - 


&£cbeding 1500— Election of delegates : 


ds 3. ate 

On 23.9.92 the Directors of the Garbari Union Co-operative Agri- 
cultaral Society Limited was elected and the lfe of the said Board 
éxpiréd Di 22nd Februar), 1995. As the number of members of the 
society exceeded 1500 dolegates were to bo elected dader the rules: | But 
the election of the delegated Court not be made on the dates fixed by thé 
Board of Directors. In the sitdatlon the Chaitman of the Board sent a 
fresh proposal fot taking recourse to Section 25(4) of the Co-operative 
Sootetios Act, 1983. The Assistant Régistrat, Co-operative Sociches 
directed the Board to complete election of thé delegates of the society 
before expiry of two Tüonths коше date of proposed Annual Genera) 


* Appeal from Original Order Tender No. 1543 of 1996 


У 
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Meeting: Thefeafick 49.11.95 waa fled for holdiig the election öf thé 
delegates. The orstwhilé Secrotary issued thé notice tinder thé direction 
of the Asdistant Reglitrar fixiág the date of electióri às бп 19 11:95: The 
dloction of ‘thé délégilés waè held oh thé schediiled dats did the result 
was published oh 15:1295! Ой 17.3:96 thé 61&сНОп of the Boird óf 
Dirbctorà Wai held. The writ potitionersm the-meantimo filed a writ 
petition challenging the aforesaid order of the Seoretary... The Tria) 
Judge disposed of the writ petition. holding ibat mn the eipiry of the 
period Bf ttitéo ў68Н Ње ` Soorofhiy hdd iid jarigictlod lo issue the 
Ampuügned order in view of tho -fact that the Registrar Co operative 
Society had no jurisdiction in the matter asthe Board of Directors 
became functus officio. The appellants thereafter proferred appeal 
before Division Bench. р 


Allowing the appoal and setting side thé decision of the Trial 
Courtit was, | , 


HELD: Section 31 (1) of the West Bengal Co-operative Socteties 
Act postulates that tke Board of Directors of any of the Co-operative So- 
cieties or gi " Fifth Schedule shall, if the election of its Directori и 
not held within a perlod BF thirtys] moäths ‘fiom ike date aj the election’ 
under sub-section (1) Qf SectidA 25 ardads dubiolved ön Gnd from the date 
immediately following the date of expiry of the said period _ S 
И : А И" ' f Para 9.) 
Spb-sectión (1), of Section 25,(1)( 4) of the, said Act, state} that 
every Co-operative Society shal} hold at least once in every Co-o peratrye~ 
year, a general meeting 10 be called ual General Meeting for election 
ifany, in the Bresébibed Mindet oj the ОНО ih» Board. The 
proviso appended thereto postulates that im cdié of such election cannot 
be held being tb am drier o) ёну Court Ub owing to dy circümstünces 
mentioned therein, the Registrar, Co-operative Socitiles 1$ empówered to 
constitute .a Board of Directors from amongst, the members of tha Co- 
operative Society in, conformity of sub-section (1) and sub-section (2) of 
Section 27 of the-said Act and may appoint office bearers of the Board, 
: em Й ( Рага 9 ) 
Sub-sections (3) and (4) “of, Section 25 of the Act, in no uncertaim 
terms, allow the Registrar and in cerjaw special circumstances the State 
Government to permit the Regisirar to issue à direction upon the Board 
of Directors to hold a meeting within a period of three months from the 
date of ex pli y thstadf or even 1ЁЎгеЙ1}. ` 20. `, (Palati) 
‚ Kegphsg in, vlew the fact that sub-section (3) ond sub-section (4) of 


Section 25 of the Act clearly empowers, the Registrar and the State 
бое Б lig i aedi ped d ЖОШ o Roch Шом 
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1, e. after the expiry of twelve months and even thereafter !t cannot be 
said that the Board of Directors become automatically functus officio. 
In view of the fact that Sections 25 ond 27 of the Act do not lap down 
any consequence nor provided for any penal measures, in our opinion, the 
Board PATIO did not become functus officio om expiry of 28 295. 

( Para I2 ) 


Cases ed to :— ` ` 

(1) Ambari Tea Company Limited & Ors. v Nabjushres Saha 
` & Ors., 19891) Cal LT (HC) 61 _ 

(2) ~Chittaranjan Chakrabarty v. State of West Bengal, 
1989(1) Cal LJ 268 pc 

(3) Sakilpada Karmakar у West Bengal Board of Secondary 

. Education & Ors., 1972 Cal LJ 148 7 

(4) The Committee of Management, Indira Gandhi Inter College, 
Allahabad v, District Inspector of Schools, Allahabad & Ors., 
3 All India Educational Cases 442- 

(3) Adwealtya Kumar Maliy & Ors. v. President, West Bengal 
Board of Secondary Education & Ors, TL СҰМ 396 . >` 

_(6) Suraj Kumari v. District Judge, Mirzapur & Ors., 

AIR 1991 Allahabed 75 

(7) Мз. Krishna Utensils, Rampury State Financial Cor poration 

^o^ & Ors., AIR 1989Allahabad 226 


(8) The Chancellor & Anr. v. Dr. Bijayananda Kar & Ors., 
`7 AIR 1994 SC 579 . 


(9) Bhagirath: Joint Farming Soctety т Howrah Zilla Partshad, 
- 87 CWN 981 


(10) Jagan Nath» Jaswant Singh & Ors., AIR 1954 SC 210 
(I1) Shiveshwar Prasad Sinha v. The District Magistrate of 
Monghyr & Anr., AIR 1966 Patna 144 И 


(12) Montreal Street Rly. Со. v. Normandin, 1917 AC 170 ^ 

(13) State of U P. v. Manbodhon Lal Srivastava, AIR 1957 8C 912 

(14) Collector of Monghyr v. Keshav Prasad Goerka, 

AIR 1962 SC 1694 
Mr. Anupam Chattopadhyay, Srimanta Pauls, Ashis Chakraborty 
and Indranil Мама 0 0 for the Appellants 

Mr, Keshab Bhattacharjee = nase Jor the State Respondents 
Mr. Asok De and Mokinoor Rahman ......for the Respondent Nos. 1 to 4 
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‘The Radgmónt of the Court waa a fallow i— at dd 

Sigha J.: Тіз an appeal agajnst an order dated 10.5.96 Р 7 
by a learned single Judge of this Court in Civil. Order No-19939(W) of 
1995 whereby and whereunder the sald learned Judge disposed ofa 
wet application filed by tho writ petitioner- respondent not quashing a 
notice dated 24th October, 1995 as contained i in Annexure ‘B’ to the wnt 
application. 


1 The fact of the matter lies in a very short compass. 


3., The parties 'are the members of а Co-operative Society known 
as'Garbari Union Co-operative Agricultural Credit- Society Limited 
(hereinafter referred to as the *Society"). On 23.2.92, the Directors of 
the said- -Society were eléctod.' According to the writ petitioners fife of 
the said Board of Directors expired on 22nd February, 1995 and Annval 
General Meeting was held оп 13.2.94 and thus in terms of the provisions 
of the West Bengal Co-operative $ Sooicties Act, 1983 (hereinafter referred 


.to as the ‘sald Act’) the next Annual General Mectihg was to be held on 


13295. The Board of Directors held a meeting on 4.12.94 fixing 12.2 95 
for holding. the Annual "General Meeting. However, although in the 


. year 1992 tho number of the members of the Society was less than 1500, 


-by 31. 12, 94,' the number of members increased to 1714, which aot up 


` by 81. 95 to 2065. Admittedly, in view of tho provision of Rule 27 of 


the Ruled fracicd under the said Act known as West Bengal Co-operative 
Societies Ruled, 1987 (hereinafter referred to ав Њо ‘said Roles’, in the 
evant number of members exoccds 15.0, the delegates aro to bo elected. 
As delegates соша not be elected, the Annual General Mieting 
dated 12 2 95 oould not be held ~ Again the Board of Directors met on 
19.295 and passed а resolution for holding election of the delegates. 
On 11.7.95, the Assistant Registrar of the Co-operative Societies in reply 
to a letter. of the Society stated, thatsincé tho- period of implementing 
the course of action under Section. 25(3) of the sard Act has been over, 
a'fresh proposal for taking recourse.to Section 25(4) of the said Act 
should be submitted, pursuant whereto а proposal’ was submitted by the 
Charman of the Board on 7 8'95. However, by” ‘reason of the order 
dated 24 9.95, the Assistant Registrar, Co- operative Societies directed 
the Board to " complete election of the delegates ‘of the Soclety before 
expiry, of two months from ‘the date of proposed Annual General 
Meeting, whereafter {9 11 95 was the date fixed for holding the election 
of the delegates by a resolution adopted ina meeting dated 15.10 95, 
By reason of ‘the Hapugned order dated 24,10 95, the erstwhile secretary 
issued а notice under thé direction of the Азамат: Registrar of 
Co operative Society that election will be held on 19- 11'95, Questioning 
the said order tho writ petition was filed. -Admuttedly, the election of the 
dolegates was held on the date n nic therefor and result thereof has 


^ 
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been published von 15.12.95. n` 17.3.96, tho ard of 
Director? + hold. By NA abasa jui чина 
Trial Judge, | inter’ в la, rejected | the соо, of the writ'Pétifionerg 
that'the Востоку is à Soclety within ‘tbe meaning c of Section 1 of the 
n ict. “A ofoss-objection ав against the said ndina Bas'bern filed 

e'wnt petitionérizésporident ! No’ 1! "The" learned" Trial’ Judge 


"T held that" où tbe eipiry of the period of three years, tho 


Secretary had no jurisdiction to issue the impugned order in'vieW of.thé 


fact that the Registrar Co-operative Society bad no jurdiotion inthe ` 


matter a as the Board of Directors became functus officio 


the appellants we ERA a short ton ш 3 support о oft T | appeal. 

learned. Соп пл пуй a рег usal of ‘the Pay sions of 
Section 2(35) mi {он PY of the зай Act] t wou ы x 3 
appellant § 3 loty Wonld come ‘within 8 ратуе of Sec ES 3 and 
HUM. within the pürview of Section 35) of - id Act I ‘thus - 


31 of the ‘ssid Act canno "be said’ to на, plicatio 
Уот 4 ш, es АЧ co End Шешу ur view the 
fita a Setia Ta iy ‘body corporate in ш ша ‘of 'Siction' 33 of ‘the said Ash 
thé life ST the Board, of - -Diréctor- does йої aúton апу бї ete e К 
ex y of hrée years tom the date OF their lection. Tht support 


к afofécentjoned з submission, ; réhance has teen § placed" on А d 


n 


Bench décisiod' of his Court ih (1) Ambart Tea Сайрап y Limited & 0 


V. Nabjushrae’ Saha dni огей reported ‘in 19890) Calcatta: Law іше 


(Higli Court) 61; 


3. Mr Рв, [атте Counyel ap ng on ‘behalf of the wait 


LS 
à 


рөн respondents, ‘howeyer, ubmits at in yew “gf the ptovimons d 


1a Section 5 of the a Hea О Co- erauye Socistieg Act, 


ve 


д е o ot^ the Companies rad Tus d pavé n no foe fi 


Act is a “wif-ontaned ‹ code apd ibus decis on of fils С 
Жылу Lotte Сое lip ррїа) cannot pL licktion 


ce in the Габа and orcum, des of this Théi learned 
оаа ET other hand; ‘tefving on 9 on ‘the buat dèca P ón ү; а 
feared’ ingie Jagge, ot hie Court in (2) dac pes. jbarty У. 


ki 

giate. of Wert Bengal reported m 1989 ү 11) 268, ‘subunit 164 that 
Н ihe Board о of. Dian rip ‘death od (he exp y ét: a репой ‘of 
three án. Ounsel further E àt ij view otak the 
пса ‘of mat Т езй, н. cannot. be goniended th that the said 
Somes i is a Sool y ‘withia the ‘meaning of Section 31 of the iaid A Act. 
Mr. pe m drawn our ‘atte itión to ‘decisions i ip 3 уан 
Ka rmakar v. s Boga B Bóard 9f econdary Bdutation 4 and "On. 
ip 1877 LJ 148 and (3) The "Committee of Masagement, ava 


Bison “reported in y Au Indie ‘Edusational Cases 40, ж 


ran 
=- UD 


M 


булам In er liege, iei v. Distriet Inspector of Stelle, 4 Aiaka? 


т 
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m 
its was held on tho apiy of the tenore, tho: angled committee of 
a оноо beco dies: functus offietd Thé'loarned Counsel has also relied 
Upon à diañòn of this.Court in. (5) Adwartyat Kumar Many & Ors. v 
President, West Bengal Board of Secondary Education and Others repor- 
ted in 71 CWN 396. Mr De, would urge that аз the word, ‘bold’ bas 
Беёп dsed in Section 27(8) the’same would inedn ‘to possem’ or ‘tó bein 
occupation’, Ia support of his aforementioned contentiori, our attention 
has been drawn to -the meaning of the word, ‘Hold’ in Black's Law Dic- 
tionary, Sixth Edition at page 766 and Words and Phrases, Permancot 
Édiüon vol. 19А page 185'at page 188. The karned Couhsel farther sub- 
mits tbat'iu any event, in this case the Registrat‘ ought їо`Бауе exercised 
his juridigtion under the proviso appended to Section 25(1) (а) of the 
anid Act. According’ to the eared ^ ‘Countel, although’ їп the said provi- 
sion the word, may’ has beon шга, аз іё, eoabliig provision casts & 
düty upon the Roglatrar to act thereunder, the sanie should be held to be 
mandatory in nature Reliance in this "ónfiecllori, Hibs been placed on 
a passage from Crares on Statute Law, Sovetith Bdition pages | 229 and 
285 Yt was further submitted that Sections 25(1), 25(3) and 27(1) (A) 
and the proviso appended thereto as also Section 27(5) should be read 
аз a wholo. . Lastly, it was submitted that jn any ovent, tho Assistant 
Registrar, Co-operative Society. „had no, jurisdiction to uuo tbe 
impugned order dated 14th September, 1994 in view of the provisions 
containdd in sub-écction (4) of Séction 25 afika said 1 Aot, (cow 


в. Mr. Bbattacharjes, ‘earned Conitel app bg on behalf oft the 
State, submits “that ‘the writ petition’ suffers in suppression ‘of fact 





-inasmnch asit had nol -boen stated therein ‘that the writ petitioner had 


earlier flied an application under S&ctton' 95 of the Có-operative Societies 
Aot, The learned Counsel. ? contends that On that ground alone, the 
weit application should be dlemysied and a penalty should be imposed 
upon the writ petitioner. Reliance in this cóüne&tion, has been placed 
on (6) Suraj Kumari ў. Ёійпсг Judge, "Марш & Ors, reported in 
AIR 1991 Allahabad 75 ; (7) Àf]s " Krišhia Usensils, Rampur v. Stare 
Financial Corporation and Ors ‘reported in AIR 1989 Allahabad 226 and 
(8) The Chancellor and Ani. v. Dr. Bijayandrida Kart and Ors reported 
1n AIR 1934 SC 579. It wae forther “submitted. that keeping in wew the 
provisions contained in sub section (3) of Section 25 of the sald Act read 
with, sub-section (4) thereof, it cannot be said’ that the Registrar, Co- 
operative ‘Societies loses ‘bis power on tbe' expiry of fifteen months. 
Reliance ın this connection; Баз ' ‘beon placed” oñ (9) Bhagirathl Joins 
Farming Soclety Y т: Howrah Zilla Parishad reported, in 87 CWN 981. 
‘7. Mr. Chatterjoe in reply has relied on a decision of the Supreme 
Court of India in (10) Jagan Nath v, Jaswant.Singh and Ors, reported 
in АЕ 1354 sc 210'as also a- passage from Cralcs on Statute Law, 
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QS. art 78 
Seventh Edition page 267 for tho : Proposition that a provision ‘should 
not beheld to be M unless pun 1s prescribes for npn- 


compliange ево, daro. s 


.8. The Society 1 n" an | Agncultüral Credit Society and „priina facie 
it ib not a Bank. С оа ‘ ос 


i^ ,.'8еспоп 193) and Зеспоп 235) reada huss — ' v 


‚7 19033) ‘Primary Co-operative Bank’ has the same meaning és in 


the Reserve Bank of India Act, 1934 (2 of 1934. - E 


, 4 Co-operative Society; the primary Object, of which 1s tò create fund 
for lending short-term crop loa (medium term Joan) and other 

Ж agnchltiral Inputs, to its members.” e i . 2 

А ; Вхріапайов.- — In this clause :- — T Pa 

2 - (8) ‘short-term’ shall mean a term not exceeding о one year, 


* and A К zu 


у " (B) ‘medium term’ -aball mean'a'term not less than three 
years and not t mors t than five years” > . Gort oe 


Scotion 31(1) of thesaid Act postulates that the Board of Director, ‘oft any 
of the Co-operative Societies mentioned in Fifth Schedule shall, “if Ше 
electión of its Directors is not held within a period of thirtyaix months 
from the date of the election under sub section .(1) of Section 25, stands 
diiaclvéd on and from the date immediately following the date of expiry 
of tho’ said? period. ^ "Various consequences have been leid down as 
regards | hon-cofatitütion of a Board of Directors witbin а period of 
thirtysix months from the date of their election under sub section (1) 


of Section 25 of the said Act. -As has been held by the learned Trial i 


Judge айй іа view’ of'the fact’ that tho learned Counsel appearitig op 


7 bebalf of the writ petitioner does not press the cross-objection, 1t has to 


be held that Section 31 read with Fifth Schedule of the sad Act has no 
application ım the facts of the case. The only question which, therefore, 
ailes for consideration in this &ppeal-1s as to whether tbe Board of 
Directors becomes Sincius officto upon expiry of three years from the 
date of their election or not. Sub-section (1) of Section 22(1)(A) of the 
said, Act statos that evory Co-operative Society shall hold at least ‘once 
In'every Co operative year, a general meeting to bo ‘called Annual 
General Mesung for election if any, in the proscribed manner of the 
Directors of the Board. ‘The Proviso appended thereto. postulates that 
in case such election cannot’ be held owing to am. order of any, Court or 


owlng-to апу circumstances mentioned therein, the Registrar, Co-opera- . 


tive Societies 1 pas ea to constitute a Board of Directors from 


(QS) Раву Co-operative Agricultural Credit Society’ means " 


- 


js 


E 
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amongst the members of the Co-operative Society in conformity of 
sub section (1) 'and ‘sub-section (2)'of Section 27 ‘of the said'Act and 
may appoint office bearers of the Board Section 25(3) and Section 25(4) 
of the said Act whieh are ‘material for the purposo of this pci read 
thus: LI 


'*^25(3) .On the failure of the Board to call the general meeting 

2 (mithin twelve months from the date of tho last preceding general 
meeting) the Registrar shall call, or authorise any of his Officers to 
'call,a general meeting within а period of three months from the 
date of oxpiry of (the aforosaid twelve months) without prejudice to 
the penal measures that may be taken’ under this Act against the 
Directors'of the Board for not holding the general meeting within 
such period as required under sub-section (2) 7 к 


(4): Notwithstanding anything contained in sub-section (1, 
_ sub-section (2) and sub-section (3), the State ‘Government may, in 
special ciroumstances, permit the Registrar to call the general meeting 
-even after the expiry; of (fifteen months) from: the date of the last 

'. preceding meeting held under sub-section (1).” : oust 


Section 27 of, the’ said Act provides for management ‘of Co-operative 
Societies. Sub section (1) of депо. 27 and sub-section (8) thereof 
read thus:—' , d. 


(1) өн shall bea Board for every Со-орегануб Society to 
manage its affaire, and tbe Board shall consist of such number of 
Directors as may by specified in’ the by-laws of' the Co-operative 

, Soclety. Thé Durectors, shall ' be elected. by,’ the members of the 
Co-operative Soclety is a ‘getieral meeting :— 


' Provided that the number of Directors, to bo elected by the 
nis perm of a Co-operative Society shall not be less than six or moro 
than fifteen, but where any Co-operative Society has less than twelve 

„members, the number of such Directors shal! not be (less than three 
or more than six. as may bo specified in the by-laws of the Co-opera- 
tive Society). А " 


'.4 (8) A Direvioe elected-'under abs section (1) or sub-section (3) 
` (or nominated under sub-section (5) or sub-section 5A (shall hold 
office (for a period of three years) from tho date of his election or 
nomination, as the case may be: : 


D 
D 


' Provided that a Director elected under sull action (3) or nomi- 
mated nador: sub-section (5) shall not be eligible for re-election or 
renomination, as the ocaso may be, within a period of threo years 
from tho dato of expo of bus terms of office. 


‹ 
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«(Provided “farther that a Direstor discit under ео 3) 
shall not be entitled: to attepd any ‘meeting of the Board, i he sncurs 

r any:disqualification as may be prescribed).’* ` ' 
However, tho sald provisions have to be read ‘along with sübzrole " 


of Rule 32 of tho, said Rules which ,provido that the out-going, 
Board. shall stand! dusplyed «when the new office bearer ja, elected . 


under, this ,sub-rules or Registrar fakes steps under the- provigo (D. 


of, Clause (2) of Section 25. It за also necessary to take notice 
of „tho provisions of Rules 18, 9(2) (ii).and. the proviso appended 


- thereto which read thuy:;— . - бое 


ilio] 


' "Rülé I8. Notice of Anüdal ‘Goherdl Meets "and apécial general 
meetingz—(1) An Annual Genéra) Meeting or а special general mee- 
ting shall be conyeged by the Secretary.or any other, Officer antho- 
rjsed Бу, ће Board in accordanop witb the direction of tho Board. 


1,- - : (2) Unless ‘otherwise provided “in ‘the by-lawsr a notice of the 


*Imeeting'stating the place, dateand hour of thé meenng together with- А 


а statement of busihess tobe transacted Ві it, shall be sent to сусту 


member поё. Јом than twontyone days before the date of | the А 


о eeting.. UNE A NOR A ad. SEN Ets 
(3) Any accidental omission ‘to give notice to any member ог" 


A Hn pies ine ot t of, the Ra by алуп member shall not m invalidate the 


ran ny mestih t. 


T8 dut A М Б 


с (2)... Con the. “Registrar | or the Officer or ‘the périon i as ile; pase 
may,be, Authorize by bim, ‹ calls, an Annual General Meeting üpder 
"sub-section (3), Section 25 0 ‘of a apecia), general m п” "ейп upder. gub- - 
section (3) of Section 26 or when the Registrar calls an Anual Gene- 

1 ral Meeting^under sub-section (4) of Section 25, the Secretary'or sny | 


Other Officer authorised under theso- rules- to -càll Annual General ^ 


Meetings. and spécial general. meetings shall drrange-to issue and 
+ despatch the'noticés of the meetiigs as may be required by the Regie 
"агаг or thé Officer or the persofrautboriied by him. ©: + 


192) (ii). Where -an Annual: General Meeting 13 гейге to ‘be 
` * held by convoking representatives, the election of delegates shall bo 


completed Before the periòd oF »two months “referred tointhe . 


Save us TRA a Sono. ч NA 


` 
' 


' Provided that in case of fellure of the board tot tako steps or to - 


give directions well in advance towards the holding.of such election 
т ый the -prescribed | period the Chairman or in his absence the 
Vice-Chairman-or in the absonce of both, the Chief Executive Officer 


' orthe Managing Director shall perform such d dutles on: behalf of the ` 
і "board: ; А : 


^ 


. 


^ ` - . 
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“| ^; proved (шег ња Whero an Anauai Фере] Meeting is called 
by by id Registrar, he shall Воја or apthorise any of his Officers to ho]d 
election of бейи. dp osso the Board fails to hold such election of 
delegates within 
or репор authorised by hm." | LEY a * 


io, "qae ' duedtion as to жетерде, B Board of Directors become 
fünctus officio ~ on the, expiry of! ‘the three yeats, f. 1. e., on the.expiry of 
23. 2.95, 18 tho muh question which 1s rigid tó be c considered in this 
appeal. 


(a . СЯ - . ' 


11. Section 25(1) of the а Act provided | for an Annual Genéral 
Mééting, in terms whércof overy Co-operative Society shall hold a gene- 
fal meetingto be: cald Annual General Meeting for élection it any in the 
proscribed | manner r of ‘the Р Directors of the Board, ` Tho proviso appended 
ig thes sud 1 Broviifóü upon ‘which. pug. f "Telancé has: been placed by 

Dei n dur о nión, has д; relevance “inasmuch. às і a baro perusal 
‘heres of would show t het in E К ‘ thereof the Registrar, may ‘constitute a 
Bom d of Directots ш nef af | aid фед t therein provided. that ın а 
Де) йе Sting thoe Кә: io. Er ot be hel 1 omg to an order ‘of бошї 
oF. for ad “other 





Bs pial meeting. c cannot ‘fonction oping 10 an order of any Court. The 


word St for aj py o e reason’ n In our a) inion, haye 1o be a rea] 
+ 16% generis. "While construing & Provide: which is in the nature 
ofan i excéptjon | the Court „hág ! to counder t that the said provision should 
hot Бег read part froma “the máln provisions. ^ ho Proviso appended to 
sub Section a) c of Зао 2 provides for a situation where an election 
сарпо р, held owing to. ад Order of | any Conti or where despite elec- 
Hon the Directors of the Board election in s; such general meeting capnbt 
fancuon, ,'9D,, such - -ground. and thos | the words, ‘or for other reasons’ 
mist. be 9gnatrued in the, same fashion meaning thereby for the reason 


don c or af bà Director ef B Board elected 1n such. 


o, time specified by! the Registrar or by the Officer ` 


` 


over whioh Ше Board of Directors had, по confrol, In opr opinion, the . 


doctrine. of Noscifur a: Sachs. мора | be applicable jn such a. case. We 
haye arrived a at the aforementioned goncluziQn keeping it in view the fact 
phat 1n {ерду o of the Principle of. interprejation of. „Масова th the releyant 
ptovjsion of 9 statute, should be, трай a аза whole a and then by, tection to 
seotion and thon by. word to "word. Sub-sections (3) and (4) of Sec- 
tion 25 of the said ; Act, in po uncertain terms, allow tho Registrar and 
jo certain, special -carcumstances he State Government, to permit the 
Reglptrar to iaspo,. direction проп | the Board of] Directors to hold a 
meeting either ‘within a a period of three months, from } the date of expiry 
thereof or eyon thereafter. Had t the intention of the law ma kers been 
that, ‘the, Ё Board, ‘of, "Dirpotors чуо, become funci CIN S offelo, a yacuum 
would be “created. and such а vacuum in the agement of the affairs 


4% батат Us Union Co-operative y v. Spa pan Kr. Jana, [ 1997 (NLS ` 


of the Go-operative Society is not contemplated under the sald „Act. 
Furthetniie, : ‘if the’ Board of Directors becomes functus officlo only on 
the ‘oxpiry of three years ‘in terms of Clause (а) of sub-section (1) of 
Section 25 of the said- Act or tbe Directors are required to vacate their 
Offices in’ view'of the provision of sub-seótion (8) of Section 27 of the 
shid Act, sub-sections (3) and (4) of Section 25 оГ tho said Act shall 


. become absolutely otiose and meaningless. The Registrar and for tbat 


matter’ the ‘State cannot’ direct holding of a meeting of the Board of 
Directoré for the ^ purpose of, holding an election m the ' prescribed 
manner ifthe Board of” Directors had already become functus ‘officio. 


‘It is now a well-settled ‘cannon of interpretation of statute that no 


provision of,the statute should be read as otlose or surplus If the 
submission, of Mr. ‚Ое is to be, accepted, sub-section 3) and sub- 
section (4) of Section 35.of the said Act cannot be given 'efféct t to and 
become wholly otlose. , The decisions, élted iby Mr. De, in our opinion, 
have no application whatsoever, 10 the instant case. inasmuci as it is also: ~ 
well goo, that’ “the” dedlyons gonstrüing the provision o one ‘statute 
сап got be'taken in aid of for tho > purpose of anterpretation c of the provi- 
niga d of another, statute Шев both the statutes are in part materia. . 
it а} noti been, and ‘could not be conténded by Mr. De that the provisions - 
of the, West, Bengal, Board of "Secondary Education Act or the Interme- 
diate Education ‘Act, 1921 prevailing in the State of Uttar Pradesh are 
in pari materia "with the said ‘Ket Jn terms of the provisions of the 
West Bongal Board of Secondary Education: Act, the Managing Commi- 
teo is is appointed for a period of three years, On the expiry of the said 
period the Board has to appoint an admnustrator’ or ad-hoc committee 
uoles mihi the ‘aforementioned ‘period, fresh Managing Committee, is 
elected: ‘Thus in such cases, ће question of there’ being any yacuum in 
tbe mabagement of the sohool'commitfeo would notarise In’ Adwaitya 
Kumar Майу and‘Ors v. The President, West Bengal Board of Secon- 
dary Eduéation ‘and Others тё ported in 7Y CWN 396, a learned Single 
Judge of thid Court again was ‘dealing ' with the provisions ' of the 
Wost Bengal ` Board of Secondary , Education Act. The learned: ‘Single . 
Ие; of this Court was considering а` matter -where appointment 
‘of 'adininistritor by' the Wost Bengal Secondary Education was 
quéstioned by’ filing а writ application and an interim order was 
‘passed’ ‘by this Court’ In that context the learned Judge 'Óbierved 
‘that the Managing Committee "under the Rules in force cannot 
continue’ {о remain in’ chargo, ‘of tho’ school on expiry of their term 
and by. virtue’ of an interim injonction granted by this Court as - 
the admiintstrator could not take charge, the petitioners’ have already 
enjoyed”, more than’ their “normal” (underlining i$ minc) term of three 
‘yours. , ‘There cannot’ be any doubt whatsoever that when a public: 
fübitonary in terms zor the! provisione o ofa statute is asked to perform А 
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publio daty "ачып a particular "dme the same S dn absence of any penal 
provision or the Consequence ensuing therefor, must be. ; held to be a 
directory and not ‘mandatory. In Chittaranjan Chakrabarty v State of 
West Bengal reported in 1989(1) CLJ 268, no las haa been lard down. 

Furthermore, in that case the Court was considering a matter 1n respect 
ofa Co-operative Soclety which comes within the-purview of Section 31 
of the said Act. Thus the said decision has no application to the Гас 
and ' сїгойтзїапсев ‘of the preacnt case. In (11) ‘Shtveshwax Prasad 
Sinha v. The ‘District Magistraté of ‘Momghyr and Ant reported in 
AIR 1966 Patna 144, в Full Bench of Patoa High Court upon teking into 
conuderation Maxwell- оп [aterpretation 'of ‘Statuies and Southern- 
land’s Statutory Construction, Third Edition, held that Sectiom11 of 
the Bihar Buildings (Lease, Rent and Eviction) Control Act, 1947, 
whereby and whercunder fifteen dayè’ notice had not been grven'by the 
püblic servant expressing ‘his intention Чо vacate ‘tho -premises to the 
Dütftct Magistrate or tho landlord would be directory, Tho Full Bench 
of the' Patna High Court in the aforementioned case noticed that 
Section 11(2Yyà)' of the Bihar Busidmgs (Lease; Rent and Eviction) 
Control'Act,1947 uses tho word, ‘shall’ but despite the same, keeping 
1n vew'the aforementioned authorities ва also the ‘decisions of the Privy 
Council in (12) Montreal Street Му Co v. "Normandin reportéd in 
1917 AG 170,, (13) 'State of U. P. v; Manbodhan Lal Srivasiava reported 
in ALR 1957 SC 912; (14) Collector of Monghyr v. Keshav Prasad 
Goenka reposted in AIR 1962 SC 1694, held that the said provision 25 
directory and not mandatory. ' In? Вһак гагы Joimt' Farming Society v. 

Howrah Zalla Parishad roporied in 87 CWN 981, a Division Bench of 
thes ‘Court also’ took tho safe view saung "là ош ‘conndered opinion, 
a statütory provision which prescribed ; a particular manner or ume for 
the performance оѓ” eny act and goor on furthir to provide that ibe 
breach thereof" would render the’ performance void or without Jurisdic- 
uon` must necessarily © be ‘held to be absolute ^" But absence of any 
provision providing for such a penal consequence need not mecessarily 
lead tothe contrary conclusion. » Whether such &' próvision would be 
directory or not would deptnd’ "upón ‘the nature and effect ot the 
ргевсгпіриоп and 2ntenuon of the legialature 8s3'woüld' appear from the 
scheme of the Act " [t may be noted that' süb-secuion (3) of Section 25 
© enjoins a ішу upon. the Registrar to сап ‘a goncral meeting Within a 
period of: ‘three months from tho date of expiry: © the aforementioned 
twelve months withoat prejudice to the penal шевьшез that may bo taken 
under this Act against the Directors of the Board for not-holding the 
general mestung within such Mehdi эк чефшей under sub-section (2). 


112 Sub-section (2) of Section 35. of the said, Act refers to holding, 
ofa жшк meoting for considering ` an audit ieport, Sub-sectiont (3) 


D 


` 
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of Sestlon 25 of the. sald Act ae noticed hereinbefore, contemplates 
Fadil op dibàsurés "айй ibo Directorà of 1Ве Board "fo? пої holdin the 
aforal озен р бш sath’ рейса ‘as régdired' under 'sub-sbétion (2) 
only. "No рай proviion-is contarmes fbr zon'cómpli£5cá of thé 
provision of- sab section (D) of Sector 25, In Стані св Status і Lew 
` Seventh’ ‘Editi; at page 266, the few is nated ‘thus = LR 


LE “Where в natuto does not contist merely ur one “enactment. but 
тапап. в number, of different provisions reguiahng the manner in 
which something” ls са be done, it often happens thet some'pf these 
provisions are ia be treated ae being Sirectory only, while others are 
- to ba considered absolute And essenizal ;,that та topay, some of the 

ptoyusions may bo duregarded without rendering invalid the thing to 
7 be done, but, others not, .For “there uf sknown distinction” ва 
j Lord:Mansield ; said, fa R vy. :Loxdale; /*between- eircumstancas which 
are of tho euenco of. а thing required to be,done | ibyan Aot of, 


AR 


D 


Parliament ‘and olanios -meroly dircotory”’ 4;In. Pearse x." M orgice, 


- Taunton, J said that hé Understood “the distinction ; Ло be, that a 


> Clause is directory, whole the provisions contain merg matter of 
^» direction and nothing,more, bat пої во where they; are followed by 


such words av that anything done labi. to, these provielons shall 


be nul and vold ‘to all | intenta I 


At page229 of the said book, upon LI м. Dé has placed нава. 


the learned Author states ;— А - " CAT es 


са “Тн "диййсїоп | 16 reflected 1á the uss of the word б һай” of 
‘wang id a statute. ‚Те. meaning ‘of “неза worda ui statūtos ĉon- 
йр г power E ike ‘subject of constant and conifieting \йїётргє- 
“ation. „М, да ‘bot mean, Must’; ‘May’ 'айучу& means ‘may’, 

"May" ds a perm {сщу ^ or enabling expreniles But there ‘cases jn 
which for various ‘reasons ds бооп ёж the përson who is within the 
“mainte = entrusted with tbe 1 Boer, it "becomes hi ur AE Ar 
сї it. dh s 
The sald price does not, Шаю aon the findings of ours s referred 
to hereinbefore. At page-285 of the said book the learned Anthor 
again states that ‘may’ sometimes becomes equivalent to ‘shall’. Where 
a power is deposited with ,the public _ Officer for the purpose,of being 


paed for-the Бетен оГ persons who sre specifically pointed out, and with Н 


regard to. whom a. dofimtion ia supplied by the tegislatuce of the condi. 


tions upon which they ато entitled to cal! for 31s exercise, that power 


ongbt to Бе, exercised , and the Court wii ледоіго 11 to be exercised. 


Under the aforementioned provision of tho Co-operative’ Societies Act, $ 


the object of the power is mot to effectuate asa legal right nor suck: 
бш isto be exercised for the take of Justice or the publi aue m. 


` 
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terms, of the re of the, sald, Act, the Co-operative Societies have 
been ; brought: under the control of the "Reglitrar of the Co-operative 
Societies and the State. Government and both the Registrar and the 
State Government are statutory functionaries.” .They are required’ to 
сатуу out their functions in terms of the provisions of the sald 'Act'and 
not otherwise. Keeping in "view" the fact that sub-section (3) and 
sub-scotion (4), of Section’ 25 of the sald Act clearly empowers ths 
Roglstrar and the State Government to direct holding ofa meeting upto 
& period of fifteen months, L е. after the expiry of twolve months and 
стоп thereafter It cannot be said that the Board of Directors become 
. automatically functus officio.. Furthermore, had tho intention of the 
legislature been to make such a drastic provision, there was no'necessity 
of enacting a- separate provision like Section ‘31 In the sald Act which 
provides for the consequences as also the measures to bo adopted by tho 
Registrar оп the expiry of the life of the terms of the Board of Directors, 
Keeping in view the fact that Sections 25 and 27 of the said Act do not 
lay down any consequence nor have provided for any penal measures, in 
our opinion, the Board of Directors did not become fimcfus officio on 
the eipiry of 28.295. In view of our findings aforementioned, (n our 
opinion, the dictionary meaning of the word. ‘hold’ i.e. ‘to possess" or ‘to 
"bé in occupation’ as has been stated in Black’s Law Dictionary 360 and 
"Words and Phrases, Permanent Edition Volume 19A at page 188 would 
not be relevant inasmuch asit is now well-settled thata word has to be 
. construed 1n the context of a statute. The same word may have different 
meaning in different context. If tho Board of Directors does not become 
functus officio on the expiry of three years; as a necessary corollary it 
"must be held that the Directors cannot cease to hold the office only 
‘ because thetr term for holding office аз bas been fixed under sub-sec- 
“tion (8) of Seotion 27 of tho said Act has expired. ^ Furthermore, in this 
~ case a peculiar situation has arisen. It 1s not the case of the writ. petitio- 
ner that tho Board of Directors were guilty of апу acts of omission or 
` oom aston. Admittedly; the meeting could not be held as tt was found 
'"thatia view of the subsequent events namely increase in. the number of 
the members of the Co-operative Society above 1500, їп terms of Rule 27 
"rof the Wost Bengal Co-operative Socreties Rule, the delegates had to be 
“© elected. , Such delegates have been elected and in fact Board of Directors 
have also been constituted on 17th March, 1996, Although we agree 
t.with Mr. De’s submission to the effect that upon oxpiry of the fifteen 
` months it 13 only the State Government who can permit the Registrar 
(0 cause a meeting to be “held, but such directlon must be issued in 
special circumstances. However, 1n a ntuatiqn of this nature, їп our 
opinion, keeping in view the subsequent events, the 1mpugned order 
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- "in ‘AIR 1994 SC 579, 
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t will rogard” Certain condüct beyond 
» tho, o prohibition of t the air thru WE piso бий Uia di 
т principi ев. Maat, gf nq n tell ‘ot these détice? fipd * tHoit jii feátióii tn! 
А ~sognalderation of J iuis it 48 weil псев fáct'ttat: often to enforee: 
, the law, to, ite leder produces’ “manifest! injuaticn, for} frequently» 
Я ,equita Н ible and hi huma ine considerations, ard’ Other considerations orim 
closely Т темей, Жайга, would 746510 to “BE of a: sufficient ешр А 


‚дош OF justify a technical violatioii of thè law.” ^ E 


Moreover, , ‘in, this "оак, аар the writ petitioners aie ёну: of 
suppresejpn of maternal facts to “thee effect Баз ait application "under 


MID or 


Section, 95 o of the > West : Bengal Co- operative’ sdcitties Act Gas taken out 


by Du TEE No I. Bot the said fact has nót been disclosed 


n #ррїсїйбй. ‘It was obhgatory on the part of the: writ — 
pts js | to d "disclose such fact bef. re this Court. It may be true as 
was gul mitted By Mr. De ‘tHaf such ап application has been filed only 
by the writ petitioner No. 1 but ss the writ petition hes been filed also 


on behalf ofthe writ petitioner No, d, and he has affirmed the affidavit 
m ‘Support of the writ petition, in our opinion, it was , obligatory on his 


m 


E O' disolose 811 the material facts. The Court, it 1s well known, 
ay 


“not exeicisé its jurisdiction. if fhe writ application suffers from 
“abppression of material facts Reference їп this connection, may be 
placed’ in Suraj Kumari v. District Judge, . Mirzapur and Ors. reported in” 
YAIR 1991.;Allahabad 75;.M/$ . Krishna, Utensils, Rampur v. Staje 
Financial Corporation and ‘Others reported in AIR 1989 Allahabad 
and The Chancellor and Anr v. Dr. + Bulayanonda Kar and Ors. reportéd 


„13. Рог "the reasons осе, we are of the opinion that 
„tho Wit petutioners were not entitled to sny relief . The appeal is 
Eum The jiidgment and order passed by the ‘learned Trial Judge is 
"sat asi ела tho writ application of the writ. petitioner is.dismussed. ,-As. , 
the’ ctoss-objection had: not been pressed by. Mr. De, Te said cross- 
objection 15 also dismused. ' Ms ө 

_ However,’ 10 the facts and olretimstahces of this сше, there will ‘be 
ES order as to costs, 


Chakraborty, J. : йш р ) 


~ SKA. Met 


1999 (1)CLI] W. B. Board of Setondary v. State of W.B. — 468 


> . ^ [CIVIL APPELLATE J URISDICTION ] 
. Before Mr. Justice Satyabrata Sinka and 
Mr. Justice Satya Narayan Chakraborty 
Decision: December 24,1996 


West Bengal Board of Secondary Education . Appellant 
‘Versus EE 
Btate of West Bengel & Ors. Е ... ..Respondents* 
- With’ X ' 
Other Analogous Cases É 


Bengal (Rural) Primary Education Act, 1930— Sections 23, 54 and 
66—Better ў provision for effective management & control of Primary Edu- 
cation. 

West Bengal Primary Education Act, 1973—Sectlous 60, 105— 
Ameudmeat in 1996—No provision “for fresh recognition of primary 
schools А NDS 

Constitation of India—Articles 14, 16, 41 & 45 — Teachers appointed 
without conforming statutory provision—No legal right to be absorbed. 


Rules under the Acts—Rule 3D—Amendment x the provision 
Organiser Teachers “no right to be absorbed auitoseatically—New Rule 3D 
. —Not ultra vires. 
Principles of Legitimate Expectation 2 т- Matter of appointment 
governed by. rules—No legitimate expectation In absence of practice—!n 
ease of contract —No application. И 


A large number of writ petitioners were filed by thousands о! of 
Primary School Teachers claiming regularisations upon granting recőg- 
nition of schools. While deciding tho aforesaid questions the tria! 
Judge framed two primary issues "namely (1) whether tho organiser 
teachers as contemplated in Bengal (Rural) Primary Education Act, 1930 
who have had organised rural and urban part of the states are entitled 
to be absorbed after duc recognition of the respective schools ? or 
alternatively ; (i) whether services of such organiser toechers would be 
regularised by granting recognition of the schools where writ petitioners 
who have been still imparting education as primary teachers sin:e its 
inception? The trial Court treated the applications as a social action 
litigation and by a common judgment disposed ofthese writ petitions by 
issuing several dircotions to the State and other respondents of the said 
writ petitions that all tho organiser schoo! teaohors should be absorbed 
upon granting recognition and so Jong the same is not done, the State 


\ 
*F. M. A. T. No. 2096 of 1996 
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. shall not open any other achool fo he. p areg, setting out tbe modali- 

ties relating to recognition of 'schdols, dnd ‘appointment of Organiser 
Teachers.and Teachers in position Challenging thid'jadgment of the 
trial Court appegis.were preferred by the appellants before the Division 
Benoh wherein the main question involved was whether the writ petitio- 
nors who claimed thometives to bo organiser, teachers base any subsisting 
tight tS'be-aopointed without golig'int'this Tormalities'for such'appoint- 
ment аз laid downin the Rules'framed under 1930 Act and 1973 Act of 
Rule JD despite the substitution thereof’ by Nest Rule,3D in the 


усаг 1980. 
Ра , Allowing the appeals i in part the Court, сз - ^ - al 


HELD- The State Government enacted the West Bengal Primary 
Education Act, 1973 to make better provision "for the development, expan- 
sion, management and control of primary education with a view to making 

~/ Uuntrersal, free amdeompulsory. - ~ ( Pata 32) 

. The State Government has amendad the Section 60 and Section 105 of 
the Principal Act, 1973 regarding recognition of schools by an qmend- 
ment in 1996.- In view of the said amendment at present mo proy rion for 
fresh Tecognition 10, any. institution imparting primary education exists 
although ‘the right t to ; withdraw such recognition ийи ( Para 41 J 

err 1з "difficult to сотр hend ai fo kow the Stare can be аеБат са frem 
establishing’ any primary КЕРИ, under нь manage ment КҮ 
there exuti some primary schools run under private management Iris 
surprising" iha? ox (hé one ' hand; the Counséls for the petitioners rely 
upon Disch. é Piiheiples embodied in Articles 41 dnd $5 of the Conktifu- 
tlon and on the other hand rellefs have been sought for to the effect that 
the Sigle, should got open mew primary, schools which is their constitu- 
tional obligaiton,. The statutory authorities, there cai noi be any doubt, 
have the ‘requisite jurisdiction, para duty fo establish primary institution, 
20435 to- spread literacy amongst ‘the children in terms of the directive Ў 
principles of the Constitution of India. 1 (Рага 75 ? И 

In view оў the constitutional framework the policy decision аге 10 
be adopted either. by reason of a statute or executive direction, (he some 
тау be scrutinised m the light of the constituijonal and. other legal rights 
ofa citizen In Indla but, they cannot be by passed and T their place and 
stead the Court cannot make an alternative legislation or direct the State 
to formulate any other scheme whena legislauon 1s already operative, 
The Courts cas only test the constitutionaligy of such legislation but cam 
neither supplant the statutory law and not supplement the same. RE 

G P АЕ “( Para 85) + 
Piss Only: because the concerned teachers were organiser teachers, “they 
did not have a right to be absorbed automatically mor the primar y schools 


м 
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` did have a legal right of recognition. Recognition and appointment of the 
organiser teachers even in terms of Old Rule 3D although may go hand in 
hand, The same were circums "ribed by the conditlons prescribed therefor 
and ‘only upon such recognition, in view of the circular letter bearing 
No. 4432 (32) 5с[Р dated 26.8.1975 at best three teachers could be 
appointed as organiser teachers in rural primary schools and four tea- 
cherz in ‘urban’ primary ‘schools. Even therefor the permission of the 
Director of Educaiton was necessary 7.27 7 Paras 87 1088) 
he" second “Principal. question froméd by the learned trial Judge, 
must also be , dnswered in negative in view of the fact that the teachers 


-:-when so appointed hiying- not been -appótnted- under any provision of law 


or upon following any rule conforming-to the provisions of Arnclès 14 and 
16 of the Constitution and their services being not protected under the 
statute; question of their regularisation does mot arise ( Para 90 ) 


. - It da the well-settled principle that when the services a teacher is 
made de Mors the statuje, he does not derive any right to continue in 
_ service inasmuch aj condiilons of his sérvice ії governed by contract and 
not By reasoris of any provision of any statute ‘ `.’ ( Para 94) " 
77 Thus, iketa cannot be amy домы whatsoever that the right to be 
considered’ fót ‘hppointment ag organtkér Vteüther was at best In terms of 
Rote SD Old bur rhe" $ антет. tedchér's could not clam any right to be 
absorbed by way of regularisation or, otherwise. ( Para 95 ) 

* Organiser. Teachers, ate those teachers who had been working since 
the incepilon of thè school: ‘The teachers who. had jotwed the school 
after из establishment'dre known as teachers-in-position. The teachers- 
in- position had, thus, no statutory right even under Old Rule 3D 

E" Р ( Para 96 ) 
Ii ix difficult to accept the submission that New Rule 3D is ultra 
vires the CGoassitution and/or 1s “inconsistent with the provision о! 1930 
Act or 1973 Act. A provision made either by Executive Instruction or by 
mikinga ub ordinate legislation for giving employment to the widow ond 
unemployed sons and daughters‘of.a deceased employee who had died-m- 
harness conforms to the requirements of Clause (2) of Article 16 of the 
Constitutloy ef India. - By reason of Ryle ЗВ appainiment on com- 
passionate -ground Is sought to be given only fo these persons who were 
teachets within the meaning of the provision’ the said АЙ ond pòt toi 
teachers of all primary schools irrespective of the fact that the same were 
privately ndn ged and/or unrecognised. 6 ` Í Para'll7) ` 


"It ts algo dificult "to accepi the submission that by r ason of New 
Rule 3D, d vested, fighi is sought То be taken away by retrospeclive ‘effect. 
Apart from’ the ° faci "that the High! of the сой ered tedcheri ho were 
Working Won игр viol à nay алайа iibi d a wel gelted 


К 
yr 
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that when such a right can be taken away, where intention of legislature 

1s absolutely clear even a vested right can also be taken away with retros- 
pective effect. ` ( Para 118 ) 

A sub ordinate legislation cannot be struck down only because it 1з 

unreasonable, It can be struck down only when the same does not con- 

form to the Statutory or constitutional requirements and not otherwise or 

Is. pitently contrary to ог inconsistent with the provision of the Act. 
There is always a presumption that a sub-ordinate legislation ts valid 
( Para 150 ) 


Tt ts now a well-settled principle of law that this Court in exercise of 
lts jurisdiction under Article 226 of the Constitution of India cannot give 
any direction to the statutory authorities to act con trary tô law 

g ~ € Para 166 ) 


There could not have been any legitimate expectation ін absence of 

- any practice when the matter of appointment is governed by rules. Such 
rules have to be followed The State 1з also bound by the constitutional 
mandates as enshrined in Articles 14 and 16 of the Constitution of India 
No appointment can be made in violation of the statute and the statutory 
rules. ^ The services of the teachers were Initially governed by contract. 
Principles of legitimate expectation has no application in case of contract. 

( Para 171 ) 


The doctrine of promissory estoppel or legitimate expectation cannot. 
have any application whatsoever, while a right аз claimed under a statute 
and by reason of another statute, such a right із taken away. 

( Para 175 2 

After, deletion of Rule 3D nobody сап be ppointed as organiser 
teacher but their cases are required to be considered in the manner laid 
down wnder the rules. Itis now well known that Executive Instructions 
ean supplement the law but cannot supplant the same In any event, such 
circulara lost their force after coming into force of New Rule 3D and any 
circular issued thereafter, if in conflict therewith must be held to be bad 
in law. " ^o (Раға 177) * 

The legislative policy as envisaged in 1973 Act or 1991 Rules con- 
forms to the provision of Articles 14 and 16 of the Constitution of India 
inasmuch as all eligible persons including those who are working in 
private schools are to be considered for the purpose of appointment in 
primary schools which are run under public management ( Para 189 ) 

As on the date of coming into force of. Section 105, the organiser 
teachers did not have existing legal right, the question of saving their 
right to be considered for appointment in terms of Old Rule 3D did noi 
arise and it must ba held that after New Rule 3D came into force there 


2 
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being то existing right óf orgànise teachers; the question of (s being 
saved did not arise. 3 zE ( Para 193 ) 
Thè 1973 Act òr the 1991 Rules are not violative either of Part Ш 
or Part ІУ of the Constitution of India and thun the question of the 
Amending Act being violotive of Part IV of the Constitution of Irdia 
does not arise. ( Para 196 ) 


Teachers have no independent right to file an application for recog- 
nition Itis only the Managing Committee of the schoo] concerned which 
could file such an application. ` ( Para 202 ) 

The. 1995 Amendment Act is mot repugnant to` any Act made by 
Parllament. The word existing law has been definedin Article 366 (T) to 
Include even a pravinctal Act: It stands admitled that apart from 1930 
Act or 1963 Act or 1969 Act nò other Act operates in the field Upon 
repeal of 1930 Act, 1963 Act and 1969 Act no other law is operating in 
the field and thus. the question of 1996 Act being repugnant to any Parita- 
mentary baw or any existing law does not arise ана in that view of the 


' matter Clause (2) of Article 254 of “Constitution of India cannot be said 


to have any application whatsoever um : ( Para 233 ) 


`` In eases where schools had been recognised prior to coming Into 
force of the New Rule 3D, the Organiser Teachers had derived aright to 
be considered for appointment, and thus they having acquired such aright 
were entitled to be considered in terms of the élrcular letters existing at 
the rélevant time. } $ ( Para 260 ) 
Cases referred to :— 
(1) Chairman, Ad-hoc Committee Y Jitendra Nath Chatterjee, 
95 CWN 754 е 
- (2) District School Board, Midna pore & Ors. v. Paschimbanga 
` Prathanuk Sikshak Shikshan Prapia Bekar-O-Sik shak Samltl, 
West Bengal & Ors., 1991(1) Cal LJ 479 
(3) Dilip Kumar Chatterjee v. The Chairman, Ad-hoc Committee, 
Burdwan & Ors., (Unreported) ` кА у, 
(4) Union of India v. Anglo Afgdn Agencies, AIR 1968 SC 718 
(5) Century Spianing Manufacturing Company Ltd. v. Ulkasnágar 
„Municipality, AIR 1971 SC 1021 ‘ 
(6) M. P. Sugat Mills v. State of U P., AIR 1979 8C 621 
(7) Roberson v. Minister of Pensions, (1949) 1 KB 227 
(8) Bhagat Ram Sharma v. Union of India & Ors., 
. 1988 Supp (1) SCC 30 : 
(9) Bala Shri Bhagwan & dar т Ram Chand & Anr., 
AIR 1965 SC 1767 ` - 
(10) Sukumar Mukherjee v. State of West Bengal & Ors., ` 
AIR 1993 SC 2335 2 А 
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Tho judgment iy ds Coconut aa fallo mit — 

Siba, J.: All these appeals, which are directed «йй. a common 
judgment dated 14 6 96 passed by а learned Single Judge of this Court, 
were with the consent of the partles heard analogously and are being 
disposed of by this соттоп judgment The learned trial Judge allowed 
hundreds of writ applications flled by thousands of Primary School 
‘Teachers’ claiming regularisations upon granting recognition of the. 
schools The learned trial Judge also issued several directions to the ^ 
State and other respondents of the said writ. applications setting oot the 
modalities relating to on recognition of schools and appointment of 
Organiser Тоасћога and Teachors-in-Position. 


à 
` 


2 
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2 Tho learned trial Judge treated the applications as a Social 
. Action Litigation and directed that all wnt applications would be 
governed by the said judgmont as the same would sub-serve the require- 
ment of society by upholding the interest of the public and by allowing 
vast number.of Citizens/Litigants to have access to the delivery system 
of Justice without any farther expenditure in the Court. 


з. While deoiding the „aforementioned questions, tho learned trial 
Judge framed two pr issues, namely . — 

(i) whether the Organiser teacbers, аз contemplated in Bengal 
(Rural) Primary Education Act, 1930; (hereinafter referred to аз (ће 
-1930 Act) who have had organised rural and urban part of the States 
aro entitled to be absorbed after due recognition a the respective 
schools ? oralternatively,; 3 

` (Н) whether services of such organiser teachers would be regu- 
larisod by granting recognition of the schools whero wnt petitioners 
who have been still imparting education as primary teachers since ita 
inception 1° i 


4. With a viow to adjudicate the aforementioned principal rssues, 
the learned trial ED also ‘framed the following four subsidiary 


issues: = i 


‚ L. Whether substitution of Old Role 3D by the subsequent 
Rule JD, introduced by G.O. No 71-BDN(P) dated 11th September, 
1»80 will obliterate the Old Rule 3D as contrary to or in conflict with 
the rule relating to appointment of Primary Teachers ? Е 

Ё 2. = Whether substitoied Rule 3D will be deemed to be oblitera- 
ted and stands repealed, then whether such repeal has any retrospec- 
tive effect ? 

-3.- Right to “have organised/ primary schools to be recognised 
along with the approval of organiser teachers under the Old Rule 3D, 
18 & vested right and as such cannot be taken away otherwise than by 
an, oxpress provision of law? 

4 . Whether the judgment in (1) Chairman, Ad-hoc Committee 

- v,Jitendra Nath Chatterjee roported in 95 CWN 75418 an authorita- 

ave precedent and act as a stare decises 1n the present cases relating 
to: ‘organiser teachers and binding upon the single bench ? 


24. While -decxding | the different categories of cases tho learned 
trial Judgo divided tho gneyances raised before bim in seven categories 
which read thus :— ' 

A) Organucd Pamidi Schools were never granted recogni- 
ton.' 


з= Doum rods ЕЕ - Je- 
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* (b) Primary Schools were granted recognition but organiser 
teachers were not appointed. In some cases even interview was held 
long ago. Кус. 

(е) Ptimaty Schools were granted recognition but Organiser - 
Teachers attachéd to such schools were not appointed, tut outsiders 
were appointed 1n those schools by the concerned Ad-hoc Committees 
of the respective District School Board/Council 


(d) Organised Primary Schools run by the Organiser Primary 

Teachers fona long timo, subsequently, the said &chools were selected 

- by the erstwhile Ad-hoc Committees School Board/Céuncil for 

recognition and appointment was given to persons other than 

Organiser Teachers, ч. e, а new act of teachers. t 

A . (e). Schools, organised before 1978, inspection held but not yet 

recognised. —— х ` Я 

: (£f). Schools situated 1n Municipal Area, small Amount of money 

paid to the teachers by the concerned Municipality but subsequently 
payment stopped and the schools were not yct granted recognition 


(g) Whété trained Primary Teachers were not appóinted by the 
" oánoernéd Distriét School Bodrds/Cóuncil, though schools set up by 
trained Organiser Teachers were accorded recognition." 


1 
E B 


6. In our-opinion categories (f) aforementioned 18 hot relevant 


for the purpose of disposal of the appeals. 


` 


т According to the lċarhed trial Judge, although the Court was 
not o&lled upon to answer ctBér ancillary issues, it was observed that 
" urléss buch ancillary iisues are considered; the principal issue cahnot be 
answered effectively and meaningfully. ' 


; 8. The learned trial Judge in an'elaborate and painstaking judg- 

ment consideréd the provisions of the 1930 Act and the Rules framed 

thereunder and the various circulars and notifications 1ssued by tho 

State as also the provisions of the West Bengal Primary Educstidn Act, 

1973' (Hereinafter referred to as ‘the 1973 Act") and the West Bengal 
-` Puimary Education Ruleà, 1991, 4 оз 


.'9, The learned trial Judge also conildered the efféct of two 
division bench decisions of this Court, viz In ге: Monoranjan Maity & 
Ors. and Chairman, Ad-hoc Commuttée v Jitendra Nath Chatterjee & Ors. 

reported in 95 CWN 754 which has been affirmed by the Appeal Court 
and held that the decision in Monoranjan Marty's Case (supra) shal) 
prevail over the decision in Jitendra Nath Chatterjee's Case which 16 also 
adivimon bench decision The learned trial Judge further beld that 
Rule 3D as inserted in tho year 1980 whereby and whereunder the Old 
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Rule 3D was substituted waa ultra vires Before the. learned trial Judge 
vires of tho 1991 Rulés.fra méd ‘under’ the 1973 7 "Act “was ' questioned 
Despite the fact that the learned trial Judge upheld ‘the vites of the 1991 
Roles but directed тау, of operation thereof 20 as to enable the State 


: to give effect to the directions issued by bim in 'fhe operative portion 


of the Jadement. by reason whereof | a completely: new scheme was 
formulate 


10: In short the learned trial Judge directed that all the organised 
school teachers should be absorbed upon granting recognition and so 


- long the dame is not done, the State sball not орев any other primary 


school ma rural area, ^ 


di These appeals have been filed against the aforementioned ~ 
fudgment. An appeal was filed against the findings of the learned Judge. 
to tho effect that 199] Rules were intra vires which was treated as cross- 
objection: to the appeals Before -the learned trial Judge the vires of 
notification dated 30 6. 90 being No: 323- -EDN(P] dated 306 90 and the 
West Bengal Primary _ Education (Amendment) Act, 1996 which came 
азго Foros on and from lat-Day of February, 1996 were ‘not questioned. 


Iu órdet to resolve the disputeonce for all and with a view to prevert . 


further litigation in the- matter; an application for amendment of the 
writ petition questioning the vires of the aforementioned notification 
and provisions of the said Amending Act was filed on or about 4 10 96 
by the West Bengal Primary Teachers Association in F.M A T. 
No 2096 of 1996 and this'Court by an.order dated 7.10 1996 directed 
that the said application for amendment shall be considered slong with 
the main judgment. The learned Counsels, however, were given liberty 
to make submissions on tho basis as if such. application ie amendment 
has been allowed. ; 


12. - Before entering into the merit of thé matter it may be placed 


on record that Counsel for all the parties appearing “in these appeals 


have agreed that keoping jn view the ùncèrtainty prevailing In the State 


, in respect of the fate of the organiser "teachers 1n Ртпрагу Schools, this 
< judgment should govern all the герр» and, writ petitions pending 


r 


before different benches. 
13.. In that view of the matter all formalities were dispensed with 


апі the applications under Section 5 of the Limitation Act stand allowed. 


All the appeals were treated as ready for hearing. upon dispensing with 

the formal service of notice as all the Counsels for the writ petitionor- 

respondents wha had appearéd before tho learned trial Judge have 

appeared before us and made their submissions." Some of the Counsels 

havo also filed their "written submissions We also allow the application 

for amendinent in tho writ potition. The said application may be 
quisi e part of the war кишш 23 


i 
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- I4. The main question, in our opinion, which arises for considera- 
tion 1з as to whether the writ petitioners who claim themselves to bo 
organiser teachors have any subsisting right to be appointed without 

-going {nto the formalities for such appointment as laid down in the 
Rules framed both under 1930 Act and 1973 Act in terms of Rule 3D 
despite the aubstitution thereof by New Rule 3D ın the year 1980. 


15. Before dealing with the merit of tho matter the legislativo 
history as also the various decisions of this Court as also the Apex < 
Court may be noticed. 


16. The 1930 Act was enacted to make better provision for the 
progressive expansion and for effective management and control of 
primary education system in rural areas in Benga) so as to make it 
available to all. children and with a view to make it compulsory within 
40 years." The said Act had no application ij relation to the town of 
Calcutta and any area whero a Municipality under tlie prowsion of 
“Bengal Municipal Act, 1932 would be constituted. 


- 17. Itis not necessary to reproduce all the relevant provision 
except a few which are absolutely necessary forthe purpose of disposal 
of these appeals as the learned trial Judge has dealt with the same in 
extenso The scheme laid down under the 1930 Act was required to be 
implemented by the District School Board, a body corporate under the 
said Act. Under the scheme of the Act Elementary Education has been 
divided into two- categories, namely, Ї e. education imported through 
the schools managed by the private bodies and tho schools established 
and/or managed under public management. 


18. The primary schoola under 1930 Act аго those schools or 
Gopartments of a school giving instruction In primary education (which 
means education in such subject and upto suoh standard as may be 
prescribed) either managed by the Board or recognised as a primary 
shoo! 1n terms of Section 54. Section 54 provided for recognition of 
the said school 1f inthe opinion-of the Board it fulfils the conditions 
prescribed therefor and in the evcnt the managing committee of the 
school expresses such desire and files an application in thc form 
presoribed therefor A primary school, bowever, cou'd be recognised 
even without filing any application. An order passed by the Board was 
appealable. - 


,. 19. Section 23 ofthe said Act enumerates the duties of District 
Schooi- Board. Section 56 of 1920 Act provided for issuance of a 
notification declaring that primary cducation shall be compulsory within 
such area 1f. it 15 satisfied. that there 1s adequate provision for primary 
education in any area lying within the jurisdiction of a Union Board, 
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Union Committee, Panchayat or Gram Panchayat but such a notification 
was to be issued after consultation with the Board concerncd. 


20. Section 66 was the rule making power which empowered 
the State to make rules for carrying out the purposes of the Act. Tn 
exercise of tbe said. nower, it, Inter alla, framed rules to provide for the 
condition of appointment of teachers іп primary schools maintained by 
the District School Board as slso to provide for the condition of ^ 
appointment. fixation and payment of salaries referred to in Clause (rY 
of sub-section (1) thereof by a notification dated "25tb July, 1940 
framed rules which were substituted, added and amended or new role 
was inserted therein from time to timo. 


21 The said rules provide fora detailed procedure as to bow the _ 
teachers were to be appointed in the schools managed by the District, — 
School Board etc ,. 


21 Rules3to ЗС provide for the mode or manner of appoint- 
ment of teachers Jn Primary Schools. 


23. Rule3D (Old) which is the sbeet-anchor of the case of the 
petitioner was incorporated by notification 975 - EDN (P) dated 
26th Oct , 1971 which was modified by a subsequent notification dated 
Ist December, 1971 (hereinafter referred to ae Old Rule 3D) and lster 
on substituted by a notification dated 11th September, 1980 (bereir after 
referred to as New Rule 3D). The said Old Rule 3D and New Rule 3D 
are set out hereinbelow :— ' 


*(Old)3D: Notwlthstanding anything contained in Rule 3, 
Rule 3A, or Rule 3B, but subject to tbe provision of Rule 3C, a 
qualified peraon serving as an organiser teacher in a primary school, 
ever since that school was established, may be appointed with the 
prior approval of the Director of Public Instruction, West Bengal as 
an Assistant Teacher of the School at the timo itis granted recogoi- 
tlon. ] . 

(New)3D - Notwithstanding anything contained in Rule 3, 
Воо ЗА or Rule 3B, but subject to the. provisions of Rule ЗС, a 
ward ofa primary teacher who dies-in-harness may be appointed 
with the approval of the Director of Public Instruction, West Bengal, 
asan Assis(ant Teacher/School Mother against regular vacancy 
irréspective of whether the available vacancy 18 to be reversed for 
trained or untrained candidates, provided that he/she fulfils the 
minimum qualifications for such appointment.” 


24. In respect of the schools which did not come within the 
purview of the 1930 Act, West Bengal (Urban) Primary Education Act, 
1963 was enacted (upon repeal of The Bengal Primary Education Act, 
1919) which Act had ‘also .not been applicable to the town of Calcutta. 

es = 
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The said “Act was edad for grant of free p education. -It ib 
Televant to note that in the said 1963 Act there does not oxist any 
provision for appointment of organiser teaobers Thus the question of 
appointment of any person as organiser касы 10 urban. schools does 
not armé. à 


to f ES No recraltinent rule has been framed under 1963 Aot nor 
tliere exits any provision for recognition or grant of aid in  Felation 
thereto. s - "nm 


№ 
26. Ву а letter. dated 11th July, 1969 issued- by the Deputy 
Secretary to the Government of Weat Bengal to the Director of Public 
‘Instruction, West Bengal, it is stated :— , 


‘6806, Reórüitinent and Confirmation rules for the teachers 
under District School Board- Application of-to schoclsin urban 
arcas, E 


The ЕРЕ is directed to име that the rules laid down in 
thié, department Notification No 196-Edn(P) datéd the 28th April, 
1969 оп the above' subject аге “applicable mutatis- mutandis to all 
aidéd /recogiiléed’ Primary (including Junior Basic) schools under 
private management and to the Government Sponsored Free Primary 


Schàoli Ín ;Calóatta]other urban dnd rural areas, excepting | those . 


ülder the management’ of ‘Calcutta Corporation or other local 
bodier; 


К "These i roles will also be applicable | as dar as possible to the 

= schools under the management of those municipalitics which are 
receiving grant from the Education Department and in particular of 

those i fiunicrpalities where Fréc and Compulsory Primary Education 


Has beén introduced vader the provision of the Weit Béngal Urban 
Priindty Education Act, 1963.” 


27. The sald Circular letter, therefore, had no application to all 
i typés of sdhools. >- 


р 28. Again у another letter bearing No. 1614 Edn (Р) ‘Gated 
8th November, 1974 issued by the Deputy „Зеотокагу to thé Government 
of West Bongal to the Director of Pubito Ineírüction, West Bengal on the 
subject of appointment of teachers m thé recognised and aided рпшагу 
schools айй In Government Sponsored Primary Schools In municipal 
aroas, inter alla, it has been laid down;c ^ 


^ 


“3, In the, ciroumstances, in partial modification of the G.o 
No. 1472 ‘Edn (P) dated 20,7. 72, the Govertior и pleased to order Ж 
the Айуногу Committee. of each mupícipal а aiea ба айта Саси cültg) 
conaninted by Government be empowered tO prepare pentis of 


E 


з 
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candıdatea for appointment ‘of teachers- ар trained and untrained) 
11 recognised Primary and Juntor Basic Schools 1n urban areas 
Rules and Orders for preparation of panels under the District Schools 
Boards will apply mutotis-mutand.s-sn this cate The case of unappro- 
ved teachera now working (appointed prior to 1.4.74) in aided Primary. 
and Junior Basic Schools may be considered at the пше of prepara- 
tion of panela. -The Managiog Committees of recognised (arded) 
Primary-aad Junior Basic Schools shall appoint teachers from out 
ofthe approved panels for the respective municipal a:cas after the 

' names of candidates are formally communicated by the District 
Inspectors of Schools (P E) to the schools concerned. 


4. The Governor 18 also pleased to order that all appointments 


10 Government Sponsored Primary Schoole in urban agrees (including 
Calcutta) shall be made by the District Inspectors of Schcols (P E) 
trom out of the approved panels for each municipal area. Appornt- 
ments in Gavernment Sponsore Primary Schools 1n rura] areas 
shail be made from out of the panels prepared by the District School 
Boards and approved by the District School Boards and approvd by 
the Director of Public Instruction as usual ” 

29 The said letter touk effect from 1 1 75 


36. The condition of recognition and numbers of teachers to be 
appo ntéd bad been laid down. я The aforementioned circuler ietíers are 
merely internal departinental letters and do по! have thc sanction of 
any statute. 


31. In any event by reason of the said letters, Rule 3D (Old), was 
not and could not have been made applicable to schools situato within 
urban area; which are governed under 1963 Act Rule 3D (Old), thus 

“had no application in. respect of the. Schools situated in the urban area 
and tbus, apparently, the direction of the learned trial Judge in this 
regard cannot be sustained á - 


32. The State, however enacted the West Bengal Primary 
Education Act, 1973 to make better Provision for the development, 
expansion, management and control of primary education with a view 
to making it universal, free and compulsory. The said Act is applicable 
to the entire State of West Bengal including tbe town of Calcatta 
^. (Underlining is, mine for emphasis) 


33 The said 1973 Act was to come into force in auch areas and 
оп such dates as tho State Government may, by notification, appoint 
and different dates could be appointed for different areas or for different 
provisions of the Act’ The sald Act receivea the assent of the President 
and was published in the Calcutta Gazette on-20th-Septcmber; 1974 At 
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one point of time tbore bad been confusion’ as to when the said Act bed 

. come into force Inasmuch ds ın different books: and judgments different 
dates had been mentioned, Whereas in a book written by Sri Amal 
Kumar Das the date of coming into force has'been stated to be 2nd July, _ 
1990 ; 1m°(2) District School Board, Midnapore & Ors. т Paschimbanga 
+ Prathamik Sikshak Shikshan Prapta Bekar-O-Sikshak, Sami, West 
Bengal & Ors reported іп 1991(1) CLJ 479, & division bench stated that 
tho said Act had come into force | on 20th September, 1974. 


-34. The learned trial Judge bad also 1n the impugned judgment 
stated that the sdid Act баа come into force with offect from 2nd July, 
21990. The State of West Bengal also in the Statements of Objects and . 
Reasons of the West Bengal Primary Education (Amendment) Bill, 1996 

. Stated that the Actcame intoforce with effect from 2 7 1990 This 
aspect of the matter has been considered by us ‘in our order dated 27.9 96 
‘on which date, the matter had to be adjourned till 7th October, 1996 
witb a vow to give an opporumity to all concerned to clanfy the 
position, 

35 However, it now appears “that the State bya аския 
bearing No 1851-EDN(P)/1B/72 dated 30th September, 1974 appointed" 
‚ thet day of January, 1975 as the date on which the provisions. of all 
the Section of the said Act except Sections 77, 78, 89 and 105 shal! come: 
Into force in the whole of the State of West Bengal. Ву noflfloation - 
dated 27 3 81 Section 78/0 the said Act was directed. to come into force 
in the whole of State of West Bengal with effect from 44.81 By another 
notification dated 30th July, 1990 Section 105 of the Act has come into 
. foroo in tho whole of West Ban excepting the area comprising of the 
‘Dutrict of North 24 Parganas and South 24 Parganas and the Hill area 
as a ш the said Act with effect from 2 7 1990. 


36. It is relevant to note, that Section .05.of the 1973 Act has а 
great significance for the purpose of resolving the dispute involved in 
this appeal. Thossi3 provision deals with repeal and contimnuance of 
the Bonga! (Rural)- Primary Education Act, 1930, the West Bengal 
(Urban) Primary Education Act, 1963-and the West Bengal (Rural) 
Primary Education (Temporary Provisions) Act, 1969. + 


37 After the musuance of the notification’ dated 30th July, 1990 
the State Government by different nouflcatlons appointed Primary 
School Councils for different distncta and also' appointed Ad- hoc 
Committees therefor 


.' 38. Admittedly, ruke have also beon framed under 1973 Act, 
which came into force in the year 1991. 
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` 39 -The legislature of the State thereafter, as noticed hereinbefore, 
amended the 1973 Act by an Ordisance published in the Calcutta > 
Gazette on 11th January, 1996 whereby. and whereunder Mier-alia,the 
definitions of ‘Primary Education’, "Primary School] was amended 
Sectioh 60 of the Act which provided for recognition of thc School was 
substituted by Section 3 thereof. The Logislature of the Stato therca(ter 
- repealed and replaced the said Ordinance by a legislative Act which 
came into force with effect from lst February, 1996 In terms of the 
said Act, Section 60 of tho Principal Act which deals with the duties of . 
the Primary Sohool Council, substituted Clauses (1) and (2) thereof 
which read ds follows :— 


“1. 1) to withdraw recognition of any primary schoo] on such 
ground and following such , procedure, as tho State Government may 
prescribe, and . = 


(и) to grant financial mud to a recognised primary school, or to 


withdraw financial aid to а recognised primary school on such 
ground and in such manner as the State Government may prescribe 


К 2. to amalgamate -two or more primary schools into one 
primary schoo], to split a primary school into two or more primary 
schools, and to shift a primary school from one aito to another." 


- 40. Section 4 of the said Aot provides that in sub-section (3) of 
Section 105 of the Principa! Act for the words “shall be deemed to have 
boon recognised” the ‘words ‘shall continuo to be recogmuscd’ shall be 
eubstituted . 


41. In view of the ‘aforementioned amendment, at present no 

-provision for grant of fresh recognition to any institution imparting 

primary education exists although the right'to withdraw such recognition 
subsists. — ‘ 

.41 Having ‘taken into consideration the relevant statutory provi- 
sionsit may be useful to refer to ‘certain decisions upon which strong 
reliance has been placed by learned trial Judge as also by the learned 
Counsols appearing on behalf of the parties, 

-43 Monoranjan Maity & Another filed а writ application, mter 
alia, questioning the action on the ‘part of.tho State, to recognise the 
sohool in question although applications therefor were filed prior to 
coming into foroe of the substituted’ Rule 3D (New) m tho year 1980. 
A learned Single Judge of: this. Court allowed the said wnt application 
In the said writ application two notifications dated 20 4 77 and 27 3 88 
wore questioned їп terms whereof the Governor.was pleased to pass an 
order in suporscasion of ‘all previous orders in that regard that tho sys- 
tem of all reoognised primary schools both 1n-Urban and Rural Arcas 
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of the Stato "ahall - ‘be discontinued with effect from Ist: March, 1977 
-bogiaing with the new quota of schools sanctioned in terms of Govern- 


ment Order No. 213-EDN (P):dated 1а March, 1977. The learned trial. ^ 
А . Judge only held that .New Rule 3D did not operate rotrospectively and 


thus theroby the right of the teacher; paor; tò its amendment are not 
‚ affected. 


To" appéal the ‘division bench аа of M. M Dutta (as 

His Lordship thea was) and С. К. Banerjee, J., “upheld the contention of 

the writ petitioners, inter‘alia, on the ground that by reason of a notifi- 

cation tho provisions of tho "Act, namely, Seodons 54 and 55‘cannot be 

-süperseded and ш апу ovent, tho application for recognition made prior 

to твзоапсе of -Rulo 3D would, not be affected. Tho lcarned.Judges, 
however, made the following observations : — 1 : ud 


“The Orgauiser Teachers have dévoted themselves to the cause of- 
‘the education of the children. They are poor people and it will Fe 
* the duty of the Board to.see that the mission-‘of those teachers are not’ 


_ frustrated - z Accordingly, ihe Board should’ try to help these teachers ч 
+ by granting recognition to tho sohools started by them ang appoin- ;"- 


"ting фош м Assistant Teachers of the Schools - There шау be oir- 
cumstances “where t "the Board. сай ‘refuse to grant recogniti om. But- 
exoept under compelling and unavoidable circumstances, the Board 
should" not normally refuse to grant recognition to the Primary 


б Schools which have been’ set up by experienced orgafiser teachers 
Жы Viewed from the above points, it can be said that the learned Judge . 


was notat al! unjustifiéd in directing the Board not to establish any 
school pending the pogeideration of the ‘applications for recognition 


So far as: : Lochananda “Chak Primary: ‘School is concerned it has 7 


beon: stated already "that the Board selected it for recognition but 
. could not give effect to "the resolution in view of an interim order 
E granted by. this Court, - As there is no such order, wo direct the 
Board to give, recognition to the said Lochünanda ‘Chak* “Primary - 
School within three months from date. “Further we direct that the ^ 
. Board shall oonsider the question of recognition of the primary 


ae schools set-up by tho- writ petitioden within three шой fróm í 


Hate. w 
- £5. "The ds nons made by the Бетоб Bench do [uy 


L down any lay nor oregte апу. binding precedent. Neither the arguments . 


which have been'advanced ın this case were advanced пог апу caso law . 
„cited or discussed in support of the said observations, - They were made 
out of sympathy for the petitioners without - deciding the question as. 


to whether they had any. legal right therefor. Even the’ provisions of М : 


ом Rulo 3D ,was not interpreted In accordance with tha well-settiod ^ 


er : ^ 3 А p 
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principles vis-a-vis New Ralo 3D The nght of the State to amend the 
sab-ordinate legislation was also neither taken into consideration nor 
tecuased, 


, 1 
46 “However, in another matter one Jitendra, Nath Chatterjee 
questioned non-grant of recognition of the schoo), and «the sald writ 
application was allowed.; The Chairman, Ad-hoc Committee preferred 
an appeal'against tho sard, judgment which wasjregistered as F. M. A. T. 
No 3594 of 1990 Тһе said. ‘appeal was placed for consideration before 
N P.Singh, С.Ј (as the learned Judge,of the Supreme Court then was) 
and Tarun Chatterjee, J, (revorted in 95 CWN 754) The learned 
Judges upon taking. into conatderation New Rule 3D as also the provi- 
stan of Section 60(1) of 1973 , Act, inter alia, „held that in view of the 
amendment and substitution of Rule 30 now there із no provision enab- 
lng the authonties concerned to appoint a qualified person. serving as 
an organiser teacher in a, primary school. The learned Judges, however 
directed :— |, n 2^ - 5 
“Taking. all facts and: Чїгййшөїнлөнї into consideration, we direct 
the organisers of the schoo! 1n question.to flle an application in the 
prescribed manner for recognition of the sohool before the District 
u Primary Sohool Council within six weeks from today. If any such 
application is filed, the District Primary School Council shall get the 
school, inspected ‘within one month from the date of making of such 
‘application. and’ thereafter an appropriate order in accordance with 
law shall be passed in respéct of recognition of the schoo) in question 
‘within one month? from the- date of holding the inspection, As 
observed earlier, now there 1s no question of approving the appoint- 
ment of any organiser teacher under the changed circumstances. If 
the school in question is recognised, it will be open to any organiser 
teacher to apply for bis ваше to be included in the panel to be pre- 
pared in accordance’ with thé provisions in the Rules. If any such 
application for inclusión of ‘name ın the panel. is made, the samo 
shall be. considered in accordance with law." 


47 tis admitted at the Bar that.the aforementioned decision has 
boen upheld by; the Supreme Court as an S L P. was filed there against 
being S 1: Р. No 14667 of 1991- which was summarily dismissed on 
16 9.1991 à ra E 


48. It appears that despite the same several other writ applica- 
tions wore fled by trained teachers questioning preparation of panol by 
different District Councils, ‘inter alia, on the ground that in the panels 
more than 30% of the untrained teachers had been included, <A learned 
single judge of the High Court allowed the writ application by a judg- 
ment dated 28th September, 1989 upon/a finding that the appointment 
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of untrained аи аз Assistant Teact ers in tbe Primary School was 
unauthorised and illegal Later an appeal was preferred as ағаш the 
said judgment béfore tbe: division bench: "which was disposed of on 
. 10th May, 1991 with certain directions, A spectal leave petition. Bas 
7 filed before the ‘Supreme Court of India which was also disposed of on 
_ 30th Ssptember, 1991 * with “certain observatiotis and directions ^ How- 
` ever, again a writ petition was filed alleging that the respondents" were 
preparing panels and giving apporntment ın utter disregard оѓ the order 


of the division bench dated 10 5.91 and contrary to the rules framed and. 


circulars, usued in that behalf In those writ applications certain 
interim orders were issued restraining the respondents from 1651лір any 
„с appointment letter. Another appeal was'taken from the said orders 
wherein the division bench stayed the operation ihereof The division 
bench appointed’ two special Officers to submit &' report as regards pre- 
paration of “auch panclé and upon consideration thereof the Director of 
School Education was directed'io connder the matter afresh and further 
direoted that he may recast the panel, if necessary, upon removing all- 
the anomalies, if there be any. . Certain other directions had been made 
in respect of the Districts of Midnapore and Howrah However, as 
regards ‘other Districts no direction was mado. "AC p 


- +, 49 Ina special leave soblneaton’ being | (3) D.lip Kumar Chatterjee 
` v. The Chairman, - Ad-hoc . Committee, Burdwan & Ors being, S L P 
No. 3591-of 1995 disposed of on 14.12 95, the Supreme Court interpreted 
the judgment of the Division Beach of this Court in. Jitendra Nath 
Chatterjee (supra) to mean that upon recognition, the отрава teachers 
shall bo automaucally appointed. , dm 


T; е4 
‘ 


só. Tho learned trial Judge’ jn hu impugned judgment, inter alu, 


d + held: that m Jitendra Nath Chatterjee’s Caso there wàs no scope for 
examination of legalsty and vires of Rule 3D and, thus, the зай decision 
must have been held to have been tendered per incurium as therein the 

E earlier decision in Monoranjan Many's Caie had not been taken into 
consideration Acoording to the learned Judge, such a decision wbich- 
has been rendered per incurim is not binding upon the Court on the 

-ground ''where authorities of cqual standing aro irreconcilably in 
conflict'a lower, Court has the samo freedom to pick and'choose between 
thom as the sohizophronic Court itself. "oy Son 


51.. The Кат trial Judge, thereafter held ‘that the State bas not 
been'able to formulate any uniform policy andın fact tbe, number of 
college Boing students in India’ 1s too much léss compared to'even “tHe 


smaller,countries. The léarncd Judge advocated privaisation of the 2 


education by indpeting new "teachers on contractual basis,i0 which* 


А 
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event ‘the claim of the organiser teachers, can be entertained provided the 
organisér teacher‘can render effective service and can demonstrate their 
excellence in imparting primary. “education as a result whereof no 
compromise is required to be made witbinefüciency The learned Judge 
also observed that if the State, Government desires to consider the 
| requirénierit of the’ 'sortety, "upgradation of primary ‘education ‘is prime 
. nécesity. It 1s bigh time'that all necessary eforta ‘are taken 1n organi- 
sing a rational epproach-in the. scheme for, upgradation of Primary 
Education n 


` РДА 


› су,» бау 


52. The learned" trlal, Judge. declared tbe notificaticn being Go 
No 713 EDN(P) dated, lith Septeinber, 1980 whereby and wherevnder 
Old Rule 3D was substituted by New Rule 3D‘ asulira vires observing 
that the New Коб, 3D incorporates a weifare scheme by extending its 
network for the welfare to the family of the" deceased teachers. The sard 
opinion of the learned Judge was based en "the finding that the sard 
substitution was contrary to and in боой! with the scheme of the, Act 
and the Rules relating to recognition aod ‘appointment of organiser 
primary. teacher. Ho, however, directed that separate end distinct 
welfare ^ ‘scheme to be introduced in, respect . of the appointment of the 
family members of the deceased teachers? who had diod-1n-harness. The 
lokrned Todge held -— 


E thipk and hold that modalities. ‘for recognition of primary 
schools and'consequeatial. appointment of Organiser Teachers would 
only, arise when a School was recognised within the meaning of Old 
Rule,3D, which is still-subsisting The scheme of the recognition 
. and appointment of Organiser Tcachera will become: nosest after 
the dato of enforcement of the Act 1973 and rules framed thereunder. 
· The scheme of Old. Rule 3D would remain effective snd operate in 
the field ùl! 2nd July, 1990 when the West Bengal Primary Education 
Act, 1973 (West Bengal Act, XLIII of 1973) came imto force in the 
whole of Weat Bengal except the area comprising the Districts of 
"North 24 Parganas, South, 24 Parganas and the hill areas as defined 
in the Act and other those two Districts till. 6th April, 1994, when 
the Act-1973 came iato force Hence tbe claim of Organiser Teachers 
of Managing ‘Bodies for recognition of Primary School be entertained 
for which necessary applications and claims‘have been made upto 
2nd July, 1990 in respect of whole of, West: Bengal excepting the 
Districts of North & South 24 Parganas. Incase of applications 
claims made by the Organiser Teachers of North & South 24 Perga- 
nas Dütricts, the recognition shall, be granted to the schools 
organised before 1994 when the said Act 1973 came into force After 
recognition, consoquontial appointment ‘shall be given to the Organı- 
ser Teachers 'and Teachore-ım Position; ‘as tho case may be, on the 
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basis of prescribed ratio of teachers and students. But this exercise ^ 

has to be completed,after taking into consideration cf the following 

requisites which are essential for being eligible in claiming recogpilion 

and the requisite qualification for securing absorption us Primary 

Teachers ın those Schools ?* 

53. Thereafter the modalities for such appointment, had been 

detailed in several sub- paragraphs of the said paragraph by, tbe learned 
Jad ge. ] 


54. Mr Balai Chandra Roy, the learned Senior Counsel appearing 
оа behalf of the appellants, ínter alu, submitted that the learned (пај 
J idge having upheld the vires ‘of 1991 Rules, could not have beld that 
the Board was bound to recognise any schoo! in derogation to the Act 
and the Rules It was further submitted that а direction to recognise 
all the schools by the learned trial Judgeis ex facie bad in law as no 
finding of fact had been arrived at that the school had fulfilled all 
conditions of recognition particularly 10 view of the fact that they have 
not been able to prove that they are entitled for such recognition and 
consequently appointment as organiser teachers under the existing law 
The learned Counsel submits that the findings of the learned trial Judge 
to the effect that the impugned Rules аге bit. by doctrine of the promi- 
ssory estoppel 1s bad 1n law inasmuch asthe notification issued under a 
statute cannot amount to a representation. The learned Counsel further 
submitted that as there la nothing to show that the teachers altered their 
position pursuant to any such alleged promise, the doctrine of promi 
ss0ry estoppel or legitimate expectation bas no application тр the fact 
ofthiscase The decisions of the Apex Court in. (4) Union of India v. 
Anglo Afgan Agencles reported 1n. AIR 1968 SC 718 and (5) Century 
Spinning Manufacturing Сотгапу Lid. v Ulhasnagar Municlpaliy 
reported in AIR 1971 SC 1021, (6) M. P. Sugar Mills v State of U.P. 
reported in AIR 1979 SC 621 and (7) Roberson v. Minister of Pensions 
reported in 1949(1) KB 227 relied on by the learned tria] Judge have no 
application to the facts of the case. | 

55. It was submitted that the learned trial Judge misdirected 
himself in so far as һе failed to take into consideration that no effect 
could not be given to the Old Act and the Rules framed tbereunder as 
the 1930 Act wasa temporary Act and in any event n view of the 
notification dated 2nd July, 1950 


56: It was submitted that by coason of Rule D as introduced in 
1971, no vested right was created in favour of the petitionets: and, thus, 
it could be taken away : 


P 57. The learned Counsel submits when. the Government took 
upon iteolf the responsibility of primary education, the directions issued 
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by the learned trial Judge must be held to be bad in los: It was con- 
tended that no prohibitton has been placed on an establishment of a 
Private institution but by -estab'isbing such institutions, the teachers 
thereof cannot expect salary from'the State Tho learned Counsel 
further submitted that the learned trial Judge ought no! to have refused 
to follow’ ће“ decision im Jendra Nath Chatterjee’s Case as the rame 
was upheld e PE ia Court ‚т 

big КА * 

Ly 88, Mr. Буага] Bhutan, the ЧЕТ Counsel арй. on behalf 
„of tho Midnapoye - "руш .Council, inter alia, submitted that as the 
impugned judgment has been passed after coming 1510 force of 1991 
Rules, r. «гоп 22 1191, the’ same cannot be upheld The learned Coun- 
rolaubouts that the learned Jadge committed an error 1n making во 
attempt to find out-an inconsitency between Old Rule 3D and 
1973 Act ! - Sue ‚ 


H 


$9. In any event, itis contended, that the substitution of a pro- 
vision bas a different connotation inasmuch as the same cannot be 
equated with an Amendment “Reliance in this connection has been 
Placed in (8) Bhagat Ram "Sharma v. Union of India and Ors reported jn 
1988'Supp aj SCC30 The learned Counsel submitiitl at as by reason 
of the saving clauso only the- vested righis have been saved and the 
Petitioners having no loga! right, Section 10°(4) will have no application 
in the’ instant case. Reiradce in this connection has been placed on 
Halibary’s a Laws ‘of England, Vol 4, Paragraphs 883, zn and 1005 at 
pages 991 and 1003. ene 


`6. Ав regards the question as to whetbor Monoranjan Maity’s 
Case or Jitendra Nath Chatterjee's Case should be followed, the learned 
Counsel has relied npon (9) Lala Shri Bhagwan & Anr v. Ram Chand & 
Anr. reported in AIR [965 SC 1767 Paragraph 18. It was submitted 
thaj judicial advise should not be rendered inasmuch as the Court does 
not decide the polioy. Reference im this connection has been placed on 
(10) Sukumar Mukherjeg v. State of West Bengal & Ors. reported in 
AIR 1993 SC 2335, The learned Counsel also relied upon.(11) Union of 
India v. Kirloskar Prenmatic Co. Lid reported in 1996(4) SCC 453 for 
the propoaition that the power cannot be invoked by the High Courtto 
dureot the statutory authorities to act contrary to law 


6i. According ‚ѓо the learned Counsel, 2 this case степ the doc- 
trino,of legitimate expectation will have no application and reliance in 
this connection bas been placed 1n (12) Food Corporation of India v. 
Kamdhenu reported in AIR 1993 SC 1601, 


62. Mc. Basu, врревпар on behalf of the State of West Bengal 
as ано on’ behalf of the Advocate General appellant in several appeals; 


“б, А очо d 9. (01,7) 


в. H. B. Board of Secondary v. State of W. B. [ 1997 war 


dite alia, submitted. that as in terms of 1930- Act, there was no аво 

_for appointment’ Of organiser teachers, Old Rule 3D was wlira vires 
Sections 54 and 23/1) (g) ofithe Act. According to the learned Counsel it 

"was'jüsta policy: aud. such procedural right cannot efface-any substan- 

. tive right : Referring: to'Section 6 of the General Clause Act the/learned ^. 
Counsel submits that by reason of.New Act, the, Old. Policy decision does 
.npt survive inasmuch as thereby only a right which Is accrued may-sur- 

- vive ` Reliance m, thu “obhnectjòr has been’ placed in (13) Osman Gant 
J Khetrt А Canton’ Board x Ors. reported in i992 SCC 455. — ‘ 


I 263. Mr Sarkar, баразне on behalf of the Hoogbly, Bankura: and 
Birbhum District Primary Councils submitted that tbe school being not 

- recognised; the! question of appointment of thé organiser teacher does 
not arise. According to the learned Counsel, Jitendra Nath Chatterjce's 
Case was binding upon the learned trial Judge. 


2 ^ 64 Mr. Maity, the learned Counsel appearing on behalf of the 
Calcutta District-Primary Council took us through various circulars and ' 
sabmitted that in terms of the carculars issued by the State, only 3 orga- 
niser teachers could be appointed іп the rural areas whoreas four teachers 
-oould be appointed in the ‘urban areas and thus, the question ‹ of appoint- 
mentof all the organiser teachers did, not arise. According to the 
learned Counsel the limitations of the Councils 10 making appointment 
had пої boen taken into consideration by the learned trial Judge Our 
attentionio’ this connection has been drawn to the rules framed for 
appointment by the State in exercise of its power under Section’ 66(1) 
‘and Section 66(2) ofthe 1930 Act. Tho learned Counsel has also drawn: 
our attention to the Provisions 'of Section 601) (1) and submutted that 
in terms thereof only a provision for grant of recognition had been made 
and there is no provision for appointment of the organiser teachers. 
It was also submitted that the right of an organiser teacher was a con- 

-tingentright and nota vested or: accrued right. The learned Counsel 
submits that in the instant сазе. the learned trial Judge ought to have 

, applied the doctrine of stare decisis — Reference in this connection has 
beon madeto (14) Karmal Improvemeni Trust v. Prekashwanti reported 
18 1995(5) SCC 159 and атои" a Laws of England, Vo] 26 Para- 
graphs 580 and 581. : 


65 Mr. B R. Bhattachariee the learned Counsel appearing on 
behalf of the Murshidabad and Jalpaiguri District Primary School Coun- 
cis submitted that the learned trial Judge has assigned no reason in 
holding that Now Rule 3D 10 ultra vires inasmuch as no-provition can be 
sald to be ultra vires af it is in consonance with the scheme of the Act 

„It was submitted that ава now scheme ‚һай been introduced, the provi- 
ace contrary thereto would bo deemed to have been impliedly келк, 
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Reliance їп this connection has been placed in (15) Peddinti V enkatl 
Murcht Rayanatha v. Govt of A P. reporied in 1996(3) SCC 75. It was 
farther submitted that the constitutionality ofa legislation cannot be 
challenged on the ground of mala jide. It was further submitted that a 
Court should give effect to the plain meaning of a statute Reliance 
їй thts connection has been placed оп (16) Maharashtra State Financial 
Corporation v Jaycee Drugs and Pharmaceuticals Lid reported in 
1991(2) SCC 637 


66 . Mr. Bhattacharjce submits that the substitution of New Rule 
having brought a new welfare scheme which was welcome by the learned 
tria] Judge, he could not have declared the Rule 3D (New) as ulira vires 
According to the learned Counsel the said findings are contrary to cach 
other 1 ы 


‚67. Mr. Pal the learned Senior Counsel, eppearing оп bebalí of 
the writ petitioners-respondents conceded that the learned trial Judge 
has not answered even the principal issues. According to Mr. Palin 
the year 1971 the State inserted Rule 3D by way of a acheme and, thus, 
it conferred a -iegal right upon the concerned teachers. However, 
Mr. Pal, accepted that such a right was not a right of appointment as an 
organiser teacher but was a right to be considered therefor. EBlaborating 
his argument learned Counsel submits. that the very fact that tho 
recruitment rules framed under tbe 1930 Act proviced a mode of 
recruitment, Rule 3D was introduced by way ofa non-obstante clause 
and, thus they had a right to be considered for appointment as soon as 
the schools in question were recoguised. According to the learned 
Counsel recognition and appointment, therefore, goes hand 1n band and 
itisin that context, the scheme of absorption bad to be taken into 
coonderation. It was submitted that Organiser Teachers were consi- 
dered to be different class requiring. different treatment The learned 
Counsel bas -drawn our attention ‘toa judgment of Supreme Court of 
India in Dilip Kumar Chatterjee т Chairman of Ad-hoc Committee, 

‘, Burdwan being special leave petition No 3594/95 disposed of on 14th 
September, 1995 and submitted that from a perusal thereof it would 
appear that the Apex Court had interpreted the observations made by 
this division bench in: Jrtendra Nath Chatterjee (supra) of this Court 
to the effect :— i 


* ©We direct the:organisers of the school in question to file an 
' application їп tbo prescri ed manner for recognition of the school 
before the District Primary School Council within sıx weeks from 
. today. 1f any such application 15 filed, the District Primary School 
Council shal! get tbe School inspected within one month from the 
date of taking of such application’ and thereafter an appropriate 

D » ' . (t * 3 t 
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order in accordance with law shall be passed in respect of recognition 
of the school in question within one month from the date of holding 
the inspection, As observed ear'ier, now there is no question of 
approving the apporntment of any organer teacher under the 
changed circumstances., If the school 10 question is recognised, it 
will be open to any organiser teacher to apply for bis name to be 
included in the panel to be prepared in accordance with the provi- 
sions in the Rules. If апу such application for tbe inclusion of tho 
name in the panel is made, tho same shall be considered in accordance 
with law." In the follo wing terms :— Б 


E special Leave Petition (Civil) No 14667 of 1991 filed against 
the said judgment of tbe Calcutta High Court was rejected by this 
Court vide order dated September 16,1991. In view of the said 
decision of the Calcutta High Court, the organiser teachers could 
move an application for recognition of their schools and. in the event 

. of recognition being granted, they could be automatically empanelled 
for the purpose of appointment as teachers ın the ‘sald Schools. The 
said judgment of the High Court has, become final” | (Emphasis 
supplied) Й 


68: It was submitted that the right ofthe petitioner has to be 
considered in the light of the aforementioned Supreme Court judgment 
and as uch upon recognition of the school, thus'do not have to compete 
with other ‘general candidates for being empanelled. There according 
to the learned Counsel, exits a clear dichotomy giving rite to a:confu- 
sion Mr. Pal has also referred to а decision of the Supreme Court of 
India in (17) Paschimbanga Pratkamik Sikshak Sikshan Prapta Bekar-O- 
Sikshàk Samui & Ors v - President, West Bengal Primary School 
Council & Ors. reported in 1996(1) Service Law Reporter 47 and 
submitted that by reason of the said judgment, the Apex Court clearly 
quashed the panel prepared by the District Primary School Councils for 
the Districts of Malda and Midnapore and in relation to the other 
districts directed that the decision dated 10 5 91 rendered by the division 
benoh should be followed: The decision according to the'Jearned 
Counsel, having been rendered after coming into force the 1991 Rules 
should also be taken into consideration — According to the learned 
Counso), the operation of 1991 Rules had been stayed by the High Court 
on 23 9 92 and, thus, the same had merged with the final order passed by 
the learned trial Judge. Tracing the history of appeal under 93L Act 
the learned Counse! has taken us through different circulars and submi- 
tted that ‘since 1969 the concept of sppoiptment through advisory 
committee was developed and our attention in particular bas been drawn 
toa notification dated 6 7 71 to show that in terms thereof stodent : 
teacher ratio at tho rate of 1: 40 bad been taken into consideration and 
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ба that basis ' the Organiser "teachers were to be appointed with the 
approval of D.P.[ Our ‘attention had further- been drawn to the 
notification dated. 26th October, 1971 in terms ‘whereof procedure has 
boen laid down for appointment of teacher by empanelling “а a candidate 
“therefor, which according to the learned Counsel amounts toa further 
amendment of 1940 Rules and’ as by reason of an amendment in the 
"Rules itself Rule 3D was introduced, the -writ petitioners had derived a 
legal right.. Emphasis’ has been laid'on the words by Mr Pal, “ever 
since’ the; school was established'" which чаза striotor term А 


in} 

‚бэ. It жаз submitted. that even much ` peor to 1930, schools had 
been established at the matance of the local people and teachers bad 
been working therein as -organiser teachers for a long time and, thus, 
there is absolutely no reason asto why | their services should: not be А 
dirgoted to be rogularised ' 1 E - 


70 "As regard validity of 1991 Rules it was submitted that right 
giyen for recognitlon of -sohaol and consequent simultaneous appoint- 
ment of organiser‘teachers who having obtained a right of appointment 
as t special class, the same сап neither bo arbitrarily taken away nor 
a legislative power in that терага can be exercised by the executive. It 
was submitted such rights of organiser teachers were conferred by reason 
of issuance of G Os which are statutory. in nature. As regards vires 
of New Rule 3Dit was sobmitted that auch а power could not be exer; 
cised by the éxecutivo on mere ipse, dixit. The learned Counsel contends 
that recognition of any institution would not be. -barmfu] in public inte: 
rest particularly in view-of the fact that public were encouraged to set 
up such schools. In such view of the matter, according to.the learned 
Counsel, the doctrine of promissory estoppel would be applicable. 
Reliance tn, this connection ^has been placed in (18) Surya Narayan 
. Yadav and Ors v. Bihar State естеп? Board reported in 1985(3) 
“SCC 38: AIR 1985 SC 941. YS 7 ТЯ 


71. Mr Pal would contend,that in view ‘of sub-section (4) of 
Section 105 of 1930 Act the-rule had remained inforce and, thus, if Old 
ale 3D survives, thé same would not е inconsistent with the provision 
of the Act. So far as the notification dated Зон Devember, 1974 in 

‚ terms whereof the 1973 Act wa ‘brought in force, the learned Counsel 
‘submits that from that date ШШ! 2.7.90 all tho three Acts, namely, 1930 
Act, 1969 Aot and 1973 Aot wore all in force and, thus, a question arises 
asto which Act will prevail. аз°оп 1.91979 According to the learned 
Counsel, 1969. ‘Act is totally inoonsntent with 1930 Act and two different 
modes'of appointment had “beon, issued under 1930 Act à ài also 1973 Act 
inasmuch as different bodies are to'make appointments of teachers in 
view of making of transitional provisions relating to ad-hoc committee, 
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Tho learned Counsel submits that as 10 (19) Monoranjan Maity's Case 
(85 CWN 788). B. C. Roy, J. (As His Lordship thon was) clearly held 
that Rule 3D 3s inserted by notification dated 11.9 80 would operate 
prospectively and, thus, ali those organiser tcachers of such schools 
which were established prior thereto had a night to be considered for 
appointment. Rigbt.of the organlser teachers, therefore, according to 
the learned Counsel, could not be taken away before 1973 Act came into 
force. Reliance in this connection has been placed in (20) Income Tax 
Officer, Alleppey v. I. M. C. Ponnoossee reported in AIR 1970 SC 386 
and (21) State of Madhya Pradesh ғ Tikamdas reported in AIR 1975 
SC 1429 and, thus, according to the learned Counsel, Section 6 of the 
General Clauses Act would have’ no application 1n the instant case. 
The learned Counsel submits that keeping in view the tact that Sec- 
tion 105 was not brought in force, although 1973 Act came into force 
with effect from 111975, the same did not take away the right under 
1940 Rules as Rule 3D was a special provision Reliance has been 
placed by the learned Counsel in (22) Ratanial Adukia & Anr v. Union 
of India reported in AIR 1990 SC 104 ~ З 


72. Мг. Pal, learned Counsel, would urge even if it be assumed 
that by reason of the notification dated 11 9 80 the right o! the organiser 
teacher 1s sought to. be destroyed the same would be ultra vires as orga- 
niser teachers were statutorily recognised since 1969 and also by various 
О Оз. being dated 30 12.70, 28.1.71, 6.7.71, 26 10 71, 23 11 71, 24 4.74, 
58.75and 7 9 77. $ 


73: The learned Counsel urgea that as the organiser teachers bad 
been granted a special right, the same could not have been denied arbi- 
trarily and in апу evont, reasons have to be assigned therefor and as the 
respondents have not assigned plausible reasons the same 1s lative of 
Article 14 of the Constitution of India, The learned Counsel submits 
that in any event, equity 18 1n favour of the petitioners 


74. As regards 1996 A nendment Act the learned: Counsel con- 
tends that tho сесі thereof would be that no primary school henceforth 
сап be recogaised which would be completely against the scheme ol the 
Aot and аз а result. thereof, the definition of primary school would 
become inoperatrve. It was further submitted that even in terms of the 
provision of the 1973 Act tho schools which were recognised wou'd be 
deemed to be continued to be recognised and such a right granted under 
а logal flotion cannot be taken away It was also submitted that tho 
said Act is ultra vires Article 254(2) of the Constitution, 


75 Мг. Das appearing 10 some of the appeals for the writ petitio- 
ners submitted that 1991 Rule is ultra vires the 1973 Act, 
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76. Mr „Влпзгјее, ap pearing in some cases, НОЕ that ‘educa 
tion’ betig a subject falling in the conourrent Hat, the State ıs bound to 
take the President's assent in all cases irrespective Of any repugnancy. 
It was submitted that the New Rule 3D could not have been given a 
retrospeotive effect.' He has relied upon the decisions of Supreme.Court 
їп (23) АТЕ -1979 SC 888; (24) AIR 1975 SC 2275; (25) ATR 1980 
$C 1872 ; (26) ATR 1994 SC 55 and AIR 1975 SC 1429. Mr Banerjec 
would contend that the 1996 Amendment Aot Is ultra vires аз despite 
amendment in Section 601) (1) of the Act no amendment was mace in 
Section 67(1) (а) in terms wheroof a Recognition, Committee was to be 
constituted, It was also submitted that the State having not yet pre- 

‚ pared any scheme in terms of Chapter-V of the 1973 Act, no purpose 18 
achieved by resson of the Amendment 


77. In the c case of West Bengal Primary Organiser Teachers’ Asso- 
clation which has been taken to be the model case by the learned trial’ 
Judge and on the basis whereof ‘tho learned Counsel for tbe parties bad 
argued, the following reliefs had been prayed for :— 


“(a)\to issue a writ in the nature of Mandamus commanding 
the respondent No. 1 to grant recognition to.organised primary 
schools situated in the District of 24 Parganas as per decision іп 

' F, M. As. Nos 370 375 of 1983 (District School Board, Midnapore 
& Anr. v. Monoranjan Maity & Ors.) as referred to in Paragraph 
No. 24 of the petition of motion. 

& (b) to issue a writ in the nature of Mandamus commanding the 
-respondent No.1 to give appointment to the organiser teacher in 
the District of 24 Parganas as per decision in Р. M. As. Nos. 370-375 
of 1988 (District School Board, ,Midnapore and Anr v. Monoranjan 

< Maity & Авг) as referred to in Paragraph No. 24 of the petition of 
motion. . 


(о) to issue a writ in the na'ure of Mandamus commanding the 
respondent No 1 aot to set up any now primary schoo] as contained 
in Annexure ‘Q’ to this petition of motion until all the organised 
primary schools within the District of ae Раана are granted 
"recognition, 

'(d) to issue а writ in the nature of Vandamus commanding the 
respondent No 1 not to lssuó ány appointment letter to any teacher 
In the schools so selected by the Ad-hoc Committee as contained in 
Annexure ‘Q’ to this petition of motion. + 


78. The cause of action for filing the aforementioned writ appli- 
cation arose whence a panel. “was prepared. by the District Primary 
¢ Sohool Council, 24 Parganas as in a meeting of the ad-hoo commutteo 
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of the District School, Board held on 7.5.87 a list of sites were selected 

for setting up-of new primacy schools although 10 some of concerned 

villages private primary schools were functicning and the same were not 

granted any recognition i 


‘79! Tt is difficult to comprehend as to how the State can be 
dobarred from establishing any primary rastitution” under public manage- 
meat although there exists some primary schools ruo under private 
management. It'is surprring that on the one hand, the Counsels for 
the petitioners rely upon the Directive Principles embodied in Arti- 
‘cles 41 and 45 of the Constitution and on the other band reliefs have 
been sought for to the effect that the State «hould not open new primary 
schools which is their oonstitu'ional obligation The statutory autho- 
rities, there cannot be any doubt havo the requisite jurisdiction, nay 

‹ duty to establish _ Primary institution go аз to spread literacy amongst 
the children in terms of the directive . Principles of the Constitution of 

"ша » = i 1 
$0. In (27) Brown v. Board of Education. (1953) 34 US 483 at 
page 494: 98 Law Ed.8/3 at page 880. Warren, Chief Justice, has held 
that :— s i t 


“Education ts perhaps the most important function of State and 
local Governments, Compulsory school attendance laws And the 
great expenditures for education both demonstrate our recognition 
of the importance of education to our society It 1s required зп the 
performance of our most basic public responsibilities, even service 
inthe armed forces, 1 їз the very foundation of good citizensbip 
Today ıt ıs а principal instrument in awakening the child to cultural 
values, in preparing him for later professional training and in helping 
him to adjust normally to bis environment In these days, itis 
doubtful that any, ohild may reasonably be expected to succeed in 
life1f he is denied the opportunity of education Such an oppor- 
tunity, where the State has undertaken to provide it, 18 aright which 
must be made available to all on equal terms.” 2 


81. Infact, the children upto the age of 14 years have a funda- 
mental right to recelvo primary education | If the. State makes an 
attemot to (0101 its constitutional. goal, in our opinion, no exception 
thereto can be taken. ^ 


82. The reliefs sought for by the petitioner in this regard are 
wholly misconceived and’ thus, could’ not have been granted by the 
learned trial Judge. It is necessary to bear in mind that development 
ın law in-this regard. The Schemé under 1930 Aot provided for spread 
ofeducation through both the schools managed and controlled by the 


men 
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District В Board as well as” private schools, ‘The 1963 Act did not make 
any' provision ‘for imparting education through privately managed 
schools which was reiterated with more elaboration n the 1973 Act. 


83: - The 1930 Act which had been bolding the field for a long time ' 
- was also enacted as iwas oonsidered expedient to make better provision 
- forthe progressive expansion and an the mánagement and control of 
primary education jm rural areas in Bengal so as to make it available to 
all children , and with a view to make it compulsory within 10 years. 
The Government in the -State of West Bengal, thus, ever inthe pre- 
Independence ora had beep making attempts to make primary education 
compulsory and make astrivein that regard. Although it.might not 
have been possiblo for the State so far to achieve its obyectrves and the 
citizens came’ forward to establish such schools ` “either wih or without 
auy mouve, the'new institutions sought to be established. certainly were 
entitled to function 


81 As indioated herein leforo, the Tr trial Judge himself had 
raised two primary questions but did not answer tho same. The learned 
trial Judge sought to answor the subsidiary’ questions and had gone out 

_ of iti way to formulate a policy decision as. regards recogniticn of the 
primary schools set up by the private persons | and employment of the 
organiser teachers The learned trial Judge, with ütmost respect, 1n our 
opinicn; erred in so far as it debarred the State from setting up any. 
school unless all organiser teachers are appointed. The Constitution of 
India provides that its three limbs, namely, legislature, executive and 
Judiciary would ‘strive’ ‘to work within their own respective spheres 
without trying‘ to encroach upon the areas of activity of other two, 
organs "There cannot, however; be any doubt tha! this Court in exercise 
ot its power under Article 226 of the Constitution of India as also the 
Apex Court in exercise of its power under Articles 32, 136 and 142 of the 
Constitution of India have the juridiction to issue necesiary direction 
where the other, two limbs оѓ the State fail to.perform their duties and/or 
whence its actions are- found tobe unconstitutiona) or contrary to law 
and/or to set-aside such legislativo actions which may be found to be 
unconstitutional, y gl dro O T i wf . 


85. We do Hot mean to say that the Courts do not legislate’ In 
cortaim arcas and certain spheres, the Courts do legulature but such 

” orders must be passed in exceptional circumstances, In view of the- 
constitutional framework the policy decision has to be adopted by State 
and once such polioy decision are adopted either by reason ofa statute 
oroxecutive direction, tbe same ‘may be scrutinised in the light ot the 
constitütronal and other légal rights of a citizen of India but they tan- 
‘not be by-passed and in their place and stead the Cou:t cannot mako aa 


` 


\ 
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alternative legislation or direct the State to formulate any other scheme 4 
when а logislation 18 already operative. The Courts ‘can only test the 
constitutlonality of such legislation but can neither supplant the statu- 

tory law and not supplement the same There may be some exceptions 
tothe aforementioned rule where the Courts,in order to uphold the 
constitutionality of a statute may read the same up or read tho same down — 
unless such statutes aro clearly violative of the fundamental rights as 
enshrined under Part-III of the Constitution of India. 27 


86 Та these wilt petitions only specific questions of law Бай been 
raised and, thus, this Court 1s called upon to answer such questions but 
in our opinion we cannot go beyond the Pleadings of the parties and 
thrust our own views on the Government. Such attitüde on our part 
would subvert the constitutional goal 7 ` 


, 87.' The principal questions which were formulated by the learned 
trial Judge are not difficult to answer inasmuch as only because the 
concerned teachers were organiser teachers, they did not have a right to 
be absorbed automatically nor the primary schools did have a legal right 
of recognition, - A 


88. Recognition and appointment of the organiser teachers even / 
in terms of'Oid Rule 3D although may go hand in hand, the same were 
circumscribed by the conditions prescribed therefor, namely, first tbe 
schools had to be recognised upon fulfilling the conditions prescribed 
therefor and only upon such recognition, m view of the circular letter, 
bearing No 4432(32) So/P dated 26 8 1975 at best three teachers could 
be appointed as organiser teachers in rural primary schools and four 
teachersin urban primary schools, although as noticed hereinbefore, 
Old Rule 3D had no application in respect of the schools situate within 
urban areas. Even therefor the permission of the Director of Education 
was necessary 


89. For the purpose of obtaining a writ of mandamws the 
petitioners must plead and prove existence of a legal right in themselves 
and a corresponding legal duty in the respondents. Even according to 
thelearned Counsel for tho writ petitioners tho organiser teachers did 
not havo any legal right for appointment but merely had a right to be 
considered therefor subject to the condition that the school in question 
had fulfilled the conditions for recognition. Even when selected the 
appointment of organiser teachers was subject to the approval of the E 
Director of Pubhc Instruotion. Thus, the question of their being 
absorbed does not arise Absorption of an employee signifies relation- 
ship of employer and employee — The teachers of a privato. school wore 
employees of the said school. Thcy did not have апу status. Their 
reoruitmont was not governed by any statute or statutory rules. Thus 
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they had no аа night to be automatically absorbed | Even it 
bás not Been contended that apart from Old Rule 3D, the’ organiser 
teachers had any other right, Thus, ex facie, the said 1 апгвпёп did not 
arise to the instant сазе. 

90 "The second Principal question framed by the learned trial 
Judge must algo be answered in negative in viow of the faot that the 
teachers when so appointed having not been appointed under any provr 
sion of law or upon following any rule conforming to the provisions 
of Articles 14 and 16 of the Consti ution and, therr- services being not 
protected under any statute, question of their regularisation docs not 
arise, This bench in several cases including in (28) Registrar of North 
Bengal University v. Biplab Roy & Ors in F.M A. No. 159/93 disposed 
of 01:24.1.96, inter alia, 'observed :— 


“The Supreme Court of India in a number of/decistons categori- 
cally held that regalarsation cannot bea modo of appointment. 
Reference in this connection may be made to (29) В N Nagrajon v Y 
State of Karnataka reported in 1979(3) SCR' page 937 and (30) R N 
Nenjundeppa v. J Thimmaiah reported in. 1972(7) SCR page 749: 
1972 Labour & Industrial Cases 618, which have recently been 

. followed by the Supreme Courtin (31) И Shrinibas Reddy v. Govt 
of A. P. & Ors. reported in AIR. [995 3C 586 , (32) Sk. Jamaluddin v 
State. of West Bengal reportedin 1995 Lab ic 1853. Similar view 

, hai „beon taken in (33) Asoke Kumar Pal у. State of West Bengal , 
C. О. No. 4244 (W) of 1995 disposed of on 25 4.1995 and reported in 
1995 Lab IC (NOC)319 , (34) Narendra Nath Palui v. State of West. 
Bengal reported in »9 CWN 440: 15952) SLR 670 , (35) 1995 Lab 
IC 37 (Kerala); (36) 70 FLR 294 (АШ) and (37) 1994 (2) SCC 630, 
(38) 1993 (2) SCC 213; (39) AIR 1995 SC 962, (40) 1995(2) Cal LJ 255, 
(41), Bisknudeo Chowdhury v. State of Bihar and Ors. reported in 
1995 (1) РЫК 123 (Pat) (F.B.). This asp:otof tho matter has also 
been considered. by various Division Benches of the Patna High 
Court on .amongst others іп (42) 1994 (1) PLJR 68 ; (43) 1995 (2) 

: PLIR3 309 and,(44) 1995 0) PLJR 573” ' 


91., | Reference’ in ` this, connection ,may be made to (45) Birbhum 
Zilla Parishad v. Nitya Hari Chatterjee reported in 100 CWN 748 ` 


92° Itis not necessary to вонр: безади on this point. 


93 Ia (46) State of Orissa v. Dr. P yari чом, Misra reported in 
AIR 1995 SC 974, thé Apex Court held :— 
““Моге` prolonged -or continuous aervice does not гтреп into a 


regular servico to claim permanent or substantive status.” р 
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| 94. ' Moreover, 1t 1s a well settled princip!e that when the services 
ofa teaoher is made de hors the statute and his condition of services 
15 not protected by any statute, ho does not derive any right to continue 
та service inasmucb as conditions of his service 1з governed by a con- 
tractand "not by reasons of any provision of any statuto. This aspect 
of the matter bas been considered by one of us in (47) Ram Saran 
Shastry v State of West Bengal reported in. 1393 (1) CHN 419 wherein 
it was held :—. " 


' “Tho appointment ofthe petitioner, therefore was de hors the, 

statute. A fortiorari;. his services. aro not protected by any statuto 

* and, thus, the same 18 governed under common law of master snd 
‘ servant,” ee o VE E 


2 95. -Thus, there cannot. Бе any doubt whatsoever that the night to’ 
be considered for appointment as organiser teacher was at best in terms 
of Rule 3D (Old) but the organiser teachers could not claim any right to 
be absorbed by way of regularisation or otberwise. Ы 


96., Organiser Teachers, aro those teachers who had been working 
since. the Inception of the schools The teachers who had jomed the 
school after tts establishment „are known as teachers-in position Tho 
teachere-mm position had, thus, no statutory right even under Old 
Rule 3D. dst 5m t 

97 The State framed rules for recognition of the school ih terms 
of Section 66(2Xn) and (o) ofthe 1930 Act laying down the procedure 
therefor. Thus a primary school, in terms of the provimon оѓ Séction 54 
of 1930 Act could be гесоршвей. as and when the condition prescribed 
under the aforementioned rules which came into force with effect from 
27.3.1940 were fulfilled The primary schools, thus, did not have any 
logal right to be recognised only uponits establishment, but a ‘right to 
be considered therefor which was hedged by ‘conditions. ‘It is neither 7 
denied nor disputed that the right of the organiscr teachers under 
Rule 3D (Old). could be considered only upon recognition of the schools, 


98. The State Ьу а notification dated 25th July, 1940 mado rules 
as regards recruitment of assistant teachers Such rules for appointment 
were made in respect of tho schools which were under public manage- 
ment, namely, under the management of the then District School Boa:d. 
It may be: noticed that Section 54 only spoake of recognition while 
Section 55 provides for grant. А schoo) in view of Section 55, could 
apply for grant irrespective of recognition. Thus, a primary schoo} 
oould be a recognised school or an aided school or: both: reco- 
gnited and aided. No provision was mado under (ће. 1930 :Act 
for absorption. of organiser teachers engaged in prumary schools 


А Yow en 


4 


‘ - - ` 
4 i 


199? (1) ELI ) : W. B. Board of Sezondaty.¥. State of W. B. 201 


Upon its,recognition-or upon grant of aid;, Such’ schools despite 
recognition'.were to be treated as privately managed schools. 


` , The submission of. some -of (the leashed Counsels to the ‘effect that 


by recognition, the school comes under public management cannot 
be accepted. This aspect of the matter has been considered by this Court 


-ım (48) Bijoy B Bahadur Singh v. Mr D Ghosh'in C.R No. 13081 (W) 


«f 1979, disposed of on 14.11.1995. By getting recognition a primary 
school at best acquires a. status. and comas under direct control of 
the Board 

99. .Мг Pal has, Toweri referred to a circular letter dated 
Tand[23rd August, 1974 addressed by the Director of Public Instruction 
to the, District" Inspector of Sohools, Secondary Education, as 
regards the subject of ‘Admission in Class ү at Secondary Schoole’. 
The said circular reada thus :— -> ч 


^ “It has been decided by Government-that Primary Final 
Examination shall be abolished with ‘effect from 1974, and that,ın "п 
_ Place, a scholarship examination at the end of Class-IV be held in 
tlie month of December 1974 to start with ‘in an experimental basis ^ 
уш Goverament Order No. 1076 Вап (P) dated 8 8.74). 
. Further it bas been decided that the Head Teacbers of Primary 
Schools will hold (annual examination „And issue certificate to me 
И pupils on the basis of resülts of the annual examination, 
Й Hen requested to inform the Headmasters of Secondary Schools 
+, under his contro! thatithe certificates as issued by the Head Teachers 
of, Primary Schools should be honoured without reservation, so that 
the students may get thelr admission in Class-V without any difficulty. 
з The Headmaster of -Secondary Senge -may? өк: admission test if 
they десета", th y^ sn 


^!108. Tbe aforemertlóned circular gocs акай} the "m of 


` the writ petitioner's miasmuch as’ ‘there is no .primarj final examination. 


The said’ circular was issued in respect” of the publicly mspaged , schoojs 
or the recógnlsed' schools. d 
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101. " Bron, assuming "that е sard; circular ‘still survives 1991 
Roles, such a certificate can also be granted, Бу: the respective Head- · 
masters of the'-unrecognised primary .schoola:and can ube used for 
admission ın Class-V asit is accepted by al! concerned that there is no 
legal bar ın admitting а studentan Class-V although he had taken bia 


‚ primary education in an unrecognised primary: school. 


- 102, Only by reason of notification No 975 dated 26th October, 
1971 the appointinent rules" were’ amended. in terms whereof the proce- 
dures s therefor were laid down., Rule ЗА оше Гог ргерагапоп ofa. 


сат: 
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panel of qualified teachers which were to be prepared upon giving 
adequate publicity and in ‘the manner provided in Rule ЗВ. ‘Rule 3C 
provided for reservation to the persons belonging to the members of 
"Scheduled Castes and Schedul d . Tribes: as. also. women candidates. 
Clause (2) of Rule ЗС provides that a Board shall ensure, ав far as 
possible, that any schools'in-the area wholly or mainly inhabited by the 
persons belonging to Scheduled Tribes or Scheduled Castes appointments 
аго givon to qualified persons belonging to them Old Rule 3D was 
much by way of an expansion inasmuch as the said provision contained 
non-obstante olause,as regards Rule 3, ЗА or ЗВ but subyect to the 
provision of Rule 3С. Ifhe bad been serving as an organiser teacher 
ever since the school was established and his appointment was to ba 
made with the prior approval of the Director of Public Instruction, he 
could be appointed as an: Assistant Teacher‘of the School at the-time jt 
и granted recognition, * $ 


. 7103. In this view, of the matter, the fact relating to recognition 
and claim of- the organiser teachers for being appointed were to, be 
considered simultancously and even if different orders were required to 
be passed -at different points of time, such appointment was to tske 
effect to the date of recognition, Although there appears.to be some 
‘substance in ` the submission of Mr Basu that Old Rule 3D was incon- 
sistent with the provision ‘of the 1930 Act as the’ samo did not contem- 
plate.appointment? of any teacher ina recognised privately managed 
school but assuming the said Rule to be intra vires there cannot be any 
doubt whatsoever that such a mght'to be considered for appointment 
subject,to fulfilment of the conditions mentioned in Section 54 and the 
Rules tramed in that behalf as also the conditions la d down under Olo 

-Rule 3D was merely a contingent and/or an inchcate nght. In view of 
the deünition'of primary school, a teacher 1s not to be considered as а 
teacher under the said Act, unless the school 1086]f 1s recognised or taken 
over. The night was not an absolute nght inasmuch as such а nght for 
considération would come into being only upon the school being 
recognised and not prior thereto The right of such organuer teachers; 
thus, cannot be said to bo’ an independent right ‘but was dependent on 
recogüition wherefor, the managing authority: оі the ichool was Yequired 
to file application 1n prescribed form x а 

ый ‘ 34 à 
104 Tf a-right has been conferred by. a statute, there.cannot be 
any doubt whatsoever that the same can be taken away also by'a statute; ^ 
in oor opinion, even assuming that some right was granted in tavour of 
the organiser teachers by reason of. ‘Old Rüle 3D, such a right having | 
been created "by the execative in exércme of ats, legislative Power, , К 
Mone по such provision existed in the’ statute, such а ght can also 
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be taken away in a similar ,manner, .namely, by. substitution of euch a 


rule by another tit ed pet ' 


105.. Thus, the ‘submission tọ the effect that by fesson of Öld 
Rule 3D the organiser teschers derived a vested right which could not 
be taken away ‘by the executive in exercise of thelr legislative power, 
cannot be accepted. If Old Rule 3D' was valid in law, there cannot be 
any doubt that the same having been mado by-the executive the game 
also could be amended/substituted by ıt If the submission of tbe 
learned Counsels appearing for the writ petitioners are accepted that 
the executive had no right to substitute Old Rule 3D,-then on .the same 
analogy they had no right to frame the said rule and thus the organiser 
teachers did.not derive any ,rightatall thereunder We do not find any 
- substance that by reason New Rule 3D. a vested right has been taken 
away bya su^-ordina'e legislation 17 their argumen accepted, as 
а necessary corollary, it has to be held that no right also could not 
Ъз vested by reason of a sub-ordinate legislation unless there existe 
an express'provision in the Principal Act The submission of the writ 
petitioners ls self-contradictory 


7166. р For the purpose of disposal of thesc appeals, it may not be 
necessary for us to consider the question as regards the effect of all the 
relevant Act remaining existing from 1 1 75 to 1.7.90 as the State had 
the jurisdiction to substitute Rule 3D both under 1930 Act and 1973 Act. 
It is now well known that wrong mentioning 'of-a provision does not 
. invalidate a law, if thore exists another source. , So long Section 105 of 
the 1973 Act and the Rules framed thereunder did not come Into force, 
the 1940 Rules governed the field in terms of both 1930 Act ав well ag 
1973 Act. ‘ The State, thus could exercise the power of amendment in 
1940 Rules in exercise of its Rule making power both under 1930 Act or 
1973 Act. ` 


107 An amendment not only repeals а law but re-enacts it. In 
Bhagat Ram Sharma v Unión of India reported in 1988 Supp (1)SCC 30, 
the Apex Court held that in case of executive instruction tho baro issue 
of fresh instruction on the samo subject would replace а previous instruc- 

* Чоп. Inany,event, етеп if Rule 3D is said to have been amended, it 
could be done by replacement of a New Rule Ву reason of substitution 
of Old Rule 3D, the same became effaced from the statute book. Even 
4f Old Rule 3D can be considered as a part of the scheme, the State is 
entitled to alter tho scheme "When auch a scheme із made by sub-ordi- 
nate legislation, the same can also пее by the State 10 exercise 
of tho solf-same power. 


, 
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ғ’ 108. Li 'interpreting the word ‘substitution’ the dictionary mea- 
ning is not very helpful. Mr. Das relied upon a decision In (49) N° "ND 
Chakrabarty v. State,of „Assam, reportos in AIR 1960 Assam 1l-wherein 
taa tees нщ Lleyn hve T ' өк 

‘df «Та some cases Lagree that the жога, ‘substitution’ тау Бе em. 





-1 `, ployed t to, mean, replacement by cancellation of the previous one. -It` 


might also mean the replacement оѓ-опе by another, which might be 


, fiequal, to ič, abut differently expressed as mentioned In thé Chamber ` 


. Twentieth Century, Dictionary.” . ` " 


C70 169. ' In the way the word iubstititlon''has been used while répla-' 


cing Old Rule 3D by'Rule 3D, it must be héld to mean that O'd Rule 3D 
stood repealed by New Еше 30 ‚апі only in sts place, the State had 
come ont with a iow ‘sab-ordinate "legislator 


QVIS 
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s ид. However, the matter is no longer res ПРЕЗЕ ofa 
recent decision of the Apex Court in (50). State of Rajasthan v. Mang!lal 
` Pindwal reported in 1996 (5) SCC 60. wherein the law has been stated in 
the following terms :— pou a 2ч 

“As pointed out by this Court, the process of a substitution of 

“statutory Provision conusts of two” орг; first, the old rule is made 


"to ease to'exist'and, next, the new rule is | brought into existence in · 


“its place. ‘(Boo : Koteswar Уга!" Kamath v> К Rangappa Baliga & 
Co , SCR at,p.48). ; In' other words, the substitution of a provision 

T results in repeal.of the earlier provision а and its replacement by the 
“Dew provision. Аз, rogards repeal ofa. statuto the law 18 thus stated | 
"m Sutherland on Statutory Construction : > . ES 


i “The effect | ‘of the repeal of a statute where neither a saving . 
^" clause nor a general saving stajnte exists to prescribe the gover- 
“ning * rile for the effect of the repeal, is to destroy the effective: 
.1: - ness ofthe iepraled act in futuro and to divest the right to рго- 
‘ceed under the statute, which, except as to рид past and 
j closed, ts | considered as if it had never exist, re - , 


: ш; Similarly in Crawford's interpretation of laws it lies wed 
said : tax 
*. “Весі of. Каре, Generally 3а" the first place-an outright’ 
repeal will destroy the effectiveness of the repealed act in‘futuro and 

, operate to destroy ‘inchoate rights dependent on it, as a general rule. 
In many cases; ‘however, where statutes are repealed; they continue 


‘ i r € 


` 


‘to be the: Jaw of the period during which they were in nigros with 


reference to numerous matters" с ~” 


“112, Substitution of one provision by ЕТЕ sometimes éroates 
enormous difficulties and depends on the - intention ‘of thé legislature. 


жек. lal, A opi AST wet ur m 
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Ре боз Yp’ Í 
In (5i) Firm A. T. B. мейш “Majid & Co. v. Stare of. Madras and А: 
reported in 1963 Supp Q) SCR 435, the Apex Court hasheld:— | 


_ 7 “Ones the Оа’ Rüfe Yas been substitüted by the New Rule, it 
7 cease to oxiit and it does inot automatically get revived when the' 
р Ney Rule is i to beinvalid;" ^ 


n * E 
: биз. Thé aforementioned , Дриса ‘has, ОНЕРИНИН in the 
latter cases including the decision ofthe Supreme Court in (52) Korerwar 
Vittal. Kamath v., К. Rangappa Baliga & Co reported im 1969 (1) 
f scc 255. However, the ratio го. ше: sad ‘decision la boyond any 
анылап, = voc oru i 


Сил: Di Bilibary's Laws of England; Vol 44, im Edition, Para-. 
graph 977, it is stated i— uc 


c 


É x 

“Where | an Act passed "after 1850 „ropeals a previous enactment 
and substitutes provisions, for the enactment repealed, tho repealed 

, enactment romains in force until the substituted provisions come into 
force.” 


, MS At has further besù.stated :—_, eO ipee Эё 


v“Tt has'been said-tbat, where a provision 1$ onè statnte ré-enacts 
& provision of amcarlier atatüte, it cannot have the effect of repeáling 
an; intermediate: provision. whicheus inconsistent’ with the first, but 
this clear that this statement ‘cannot be accepted without qualification 
eren where the re-énadiment involves no modification,” 
ni SEDED EM: ‘Emphasis supplied ) , 


2 LO MG A К de »*T a А 
, 116. There, hus cannot be any.doubt.whatsocver that the inten- 

tion of the, concerned authority 4s absolutely clear that by réason of 
substitution of Old Rule 3D by a New Rule 3D, the O;d Rule 3D had 
beon repealed for, all intent;and purport. It. nota case where the . 
New Rule 3D makes,a similar provimon like.Old Role 3D but thereby 
а now right 18 created in favour of third parties. In that view of the 
matter, и must be held, that Old Rule 3D stood repealed , i 


^an. It is difficalt to-accépt the submission of the learned Counsel 
that the'New Rule 3D is ultra vires. tho Constitotion and/or 13 іпсопвів- 
teni with tho provision of the.1930 Actor 1973 Act A provision made 
either. Љу way.of .oxeoutive instruction‘or by making a sub-ordinate 
legislation for giving employment tò the widow and unemployed sons 
and daughters of a.deceased employee who has died-in-harness com 
forms to the requirements of Clause (2) of Article 16 of the Constitution 
of India. By reason of, Rule 3D aopointment on compassionate ground 
n ‘sought to be given only t to those person who were | teachers within the, 
meaning of Provision ‘of ‘the’ said Act and not to the teachers of all 


т 


New Rale 3D. It certainly operates prospectively. 


, 


206 W.B Beard of Secondary v; State of W `В. 1997 (1) CLI 
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primary schools Irrespective of tbe faot that, the same were privately 
managed and/or unrecognised NEL 


118 Tt Ш also difficult чо accept the submisdon that by reason 
of, Now Rule, 3D. a vested right [s sought to be taken away by retrospec- 
five effect "Араг from the fact that right of the conoerned'teachera 
who were working in an unrecognised schools is not ж vested right, it 13 
woll-settled that when such a right can be taken away, where the inten- 


: `Чоа of the legislature ів "absolutely clear even a vested ‘right can Also be 
-takon away withi retrospective effect Of course, ‘the’ same cannot be 


gone by way of sub ordinate legislation retrospectively (See AIR 1975 
SC 1429 and'AIR 1980 SC 1872) Unless the same is for tbe benefit: of 
somo, persons in whose , favour such legislation 18 being made.  -Refe-. 
rence in this” coiitiection | may be made to (< :3) West Bengal Headmas- 
ters’ Association v. State of West Bengal reported in 1995 Lab IC 1919 
wherein this bench -referred to a'decisiomof the Supreme Court in 
(54): State of West Bengal v Ratan Bihari Dey reported in Calcutta Law 
Times 1994 (1) SC page 9 : 1993 Lab’ IC 2199 wherein the Apex Court 
held :— 


“А date can be spocified-both prospectively as well as retrospec- 
tively. The only question 1а whether the prescription of the date 1s 
- Unreasonable: or discriminatory. ` Since we bave found that the pres- 
oription Of the date in.this case is neither MICA n пог reasonable, 
,the complaint of. discrimination must fari. V EO : . \ 


-119. Тһе submission of Mr. Das to the effect that Section 2 23 (1а) 
of 1930 'Act'could not have been encroached upon the йе covered by 
Seotion 2X1Xh) thereof is without any substance. Section 23(1Xa) and 
Section 22\g) dealt with tbe schools under'public management wherc- 


_as,sub-rulo (В) U) (k) dealt with the matter relating to the schools falling 


under privato management Both thé duties of the Board operated in 
different fields and one did: not encroach upon the field Ser pid by the 
other. eee RH AE 


- 120 In Joint Scéretáry - to the (55) Gort. of India and Ors v. 
Khillu Ram amd Anr. reported in AIR 1975 SC 2275 uposi which - 
Mr. Banerjee relied, upon the )question which arose before tho Apex . 
Court was as to whether deletion of displaced persons (compensation 
and rehabilitation) rules does not affect pending action . There is no 
case where а writ petition: wes pending with Old Rule 3D was substitu- 
ted by a Now Rule 3D and, thus tho said deoision has no application ш 
tho instant сазо. P 


121. In the qo nO retrospective effect has beon ama to 


"n 
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122. Furthermore, a statute 1s not retrospective merely ЕРА 
1t affeots existing rights погын retrospective merely because a part of 
the roduisites for its, action 1s drawn from a time antecedent-to its 
passing: Seo Paragraph 921 of Halsbury's Laws of England, Vol. 44, 4th 
Edition, In that view of the matter, New Rule 3D cannot be said ta 
havo any retrospective application, 


123 * However, in (56) K. Narayanan and Ors. v. State of Karna- 
taka and Ors. reported in AIR 1994 SC 55, the Apox Court held that tho 
appointment of diploma holder from cadro of Junior Engineer to Ams- 
tant Bagineer from back date without test or selection being not reaso- 
nable and fair, the said rules which were given retrospective operation 
would be Violative of Articles 14 and 16 of the Constitution. The afore- 
mentioned decision has no application 1n the fact of tbe present case 


124. If the S ate in its. ‘wisdom thought it fit not to give freah 
appointment to any organiser. teacher, the same cannot be said to be 
unreasonable or arbitrary ‘Inasmuch, as noticed hereinbefore, the provi- 
sion of 1930 Ast merely provides for recognition and grant of aid. If 
an institution is recognised or аби granted the State may be entitled 
to'exercise some amount of control but that does not mean that in 
absence of'any legislation, the State will .be bound to provide for 
employment to the teachers who had been serving A p ivato institütion 
from the time of rts being set up' In terms of the Recruitment Rules, 
even the teachers of primary schools whether they were organiser tea- 
chers or teachers-in-position could have applied for being appointed ın ` 
theschools managed under public management, Such a right bad not 
besn taken. away nor can be taken away in view of the provision of 
Articles [4 and 16 of the Constitution of India 


125. This brings us to ' the question. ‘a to, whether Monoranjan 
Мапу'з Caso (upra), would prevai), over Jitendra Nath Chatterjee'z 
Cas. Wò do’ not find any. conflict between, the said two decisions as 
both the, decisions’ wore rondored in different fact situation and on con- 
sideration of arguments advanced therein respectively In tbe instant 
case, we intend to cover all ponts argued before us on their own merits 
This question, “although academic, n required to be considered as tho 
learned Counsel , for ‘the parties advanced a great: deal, pf arguments 
‘thereon. |” —— his 4 ] 


126 In Мопогапјап Malty’s ‘Cale,’ as ae hereinbefore, the 
only ground of challenge was that the right to be considered for'recognr- 
tion granted in, terms of the statutory enactment in terms of Section 54 of 
the 1930 Aot could not have been taken away:by issuanco.of an executive 

,1ifruoton. No exception | thereto can be taken but only because the 


t 
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u 
learned ундон made certain observations, the same cannot be sald to 


bo the ratio’of the, judgment. ' A judgment has to be read ir in the context 
of the factual ‘matrix’ involved therein Ratio of a judgment 18 tho 
reason ‘assigned and not the observations, made therein. .Even an; obier 
"dicta containdd iri a yadichent 18 pot binding on a co-ordinate, bene. a^ 


uat аң ор, 

` 'Ъ?7. On the “other band, in Jitendra Nath Ckattetjee!r Саве tho ~- 
"question which arose for consideration was as to, whether in view. ofth* | 
substitution of Rule 3D apy. organjeer . ‘teacher | could ‘be appointed | 
Chief Justice N P. Síngh (as His Lordship., then was) speaking ‘for the. 
division! bench &eàrly answered” the "question ‘in negative. In the said 
caso, all the primary Conricils were parties and” certain “directions had 
. déen' given to them The ‘decision’ 10 'Jiıtendfa Nath Chatterjee’ { Case has 
been upheld by the Supreme Court and in’ Dilip Kumar Chatterjee’ з Caio 


? (supra), it has been held to have attained finality and in’ that view of the 


matter, Jitendra Nath Chaiterjee's Caro binds,a subsequent bench. |n, 
' fact. ‘ia, this jacisdiction; Juendra Nath Chatterjee's Ceso-hadr been 
followed 10 à number of cases upon distinguishing Monoronjan AMálty's 
cate. itis not correct thet only Љесапо „Monoranjan Mail yis Case, was: 
not 'cgnsidered by ‘the division bench in Jitendra, Nath Chatterjee's Case, 

the latte "decision must be held to, bave been rendered, per incurium, 
and/or passed sub atlentio. In order to arrive: at a finding that the, 
, .detision | of'à Co-ordinate bench | ‘bas been rendered per incurum zer. 
` ` passed. sub silentio, it: Hal necessary to, hold that, а Court bas, passed ay 
“judgment , ‘without considering a binding, precedent or,in ignorance, of. 
law and had such earlier. binding ' precedent or provision of law was 
brought to ita notice, the result would have been ‘different, 





vts g ` 
128 It is true that a point not argued in an earlier - case shall not ~ 
be çonsıderèd to be a binding precedent on that: point. - ‘Indeed i in 
Monoranjan Mai y's Case, tho learned Counsel’ were romiss in. bringing ` 
to the notice of the Court, the. scheme’ of! the Act’ and the provisions | 


uw relating to schools under public management. "It was ot broüghi | to` 


Their Lordships’ notice {bat other thin] giant 'of recognition ‘and d; the 
193) ‘Act’ ‘does not Contain any* provision ‘relating to sla ge ment of + 
Pnvàte 7: Institution "The -said Act did not" contain ' any provision as 


7 - gogaits' recruitment ’ or service condition ‘of teachers’ of“ private ely ' 


--managod’primary school, Tho} Purpose і and ‘object, of 1930 'Act had also ', 
"not'béen cóntidered by the said bench, йог ‘did it take into ) cödfderation 
the change in-the legislative policy as was reflected in the provisions of ` 
‚ 1973, Act., Thus, in, fact, the observation of} the ‘learned, Judge in;that 
сею passed sub silentio, as thg relevant Pfovisions were not noticed. 


. 129. ' Thé question which has to'bo posed and answered uw as to" 
whether tlie subject mattér of Шесто cases’, were ‘same. ~The’ Answer to.’ 
atynt "EDU yon no DE ot. Ae эса 


2 : ү: $ 
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the said question must be rendered in negative.” As noticed hereinbefore, 
e ratio of Monoranjan Matty’ з Case was rendered. in a given situation 
шек бош did: not arise in -Jitendra Nath Chatterjee's Case 


А "130 The "Court in such а matter is. bound to aprh its mind as 
to the true ratio which соп Ње deciphered upon: cdnsidering the fact of 
orch case If the fact-involved in two cases are different and a'different 
‚ conclusion has been arrived at, no, exception.can be taken thereto.! In 
fact. їп (57) Тле Regional Manoger .& Ors:v Pawan Kumar Dubey 
reported n AIR 1976.5С{1766, the Apex Court stated the Jaw thus::— 
“Indeed we do: riot think.that the principles of: law declared and 
зартіей so, often have: really. cobanged: But the ‘application ofthe : 
same law to” the- differing circumstances and-facts‘of various casca 
which have come unto this Court could create the impression some- 
times that there is some conflict: between „different decisions of this 
‚ Court: Even. where 'there appears to bo some conflicts it would. we 
^ think, < vanish when the ratio decidend! -of евоһ-сазе is correctly 
udderstood. It is the rule deducibie from the application of law to 
"the facta and circumstances of a cate which constitutes its ratio десі 
dandi aud’ not’ some conclusion based upon facts which may appear 
to Be similar. ` One’ additional or different fact can ‘make a world of 
difference between, ‘conclusions "in two cases even when the same 


пега аге applied, in each case to similar facti » 
131 Te i xs) е a #114, 
ot necessary to "consider 1. large ‘pumber of decisions 


on a point аз ps question · “bas been discussed dn gicat details by а 
Full Bench of the Allahabad Filet! "Court recently im (58) Natraj Charan 
Sigra + +. State of U. Р. reported in AIR 1996 AM 375. ve 
131. In (59) State Bank of India Staff Association v. Blectton 
. Commission of India & Ors. ‘reported in 1994(1) BLIR 128,1 had held :— 
^ — "db ds well kmown;:as was observed by Lord Halebury in 
(60) Quinn v iLeathem (1903)1 All -ER (Reprint) page 1 at page 6, 
that a ‘decision is: aa ‘authority for what it decides and not logically 
cam be deduced therefromt,? ò + ao oos yer rr o omne 
чазз ‘Te ds’ alsó well known that a еы of the Supreme Court ^ 
bas to bè read ïn i’ reayonabic "lia nnbr and like’ arly Other ddoumtents’ in 
itsontirety:! ua Paes at T US 
21134 In (61) C Central Coalfields Lid v. State of Bihar, 1993 (1) 
PLJR'617, a' Division’ "Beach of ‘this Court (of which I was a member) 
observed as follows i— `' 
7i V Ott as alio well known that judgment of a a Court is not to be read 
asaslitite.' 77 7 а 


135 1а (62) General Electric Ce. v Бетинде ‘Power Ce., 1987 (4) 
SCC 137, It was | held :— 


= ' 


?I0', W.B. Board of Seconlary v. State of W. В. ' [1992 (1) CLS 
“As often enough pointed by ùs, words and expressions based in 
a Judgment are not to be construed ig the same manpor.as statutes 
o. OF as word and eipressions defined in stavutes. We do not have any 
~ doubt that when tho words, ‘adjudication of the ments of thé coptro- 
versy in the suit? wero- used by this Court in State of U. P v Janki 
Saran Kailash Chandra the words weré not used to take in every 
adjudication which brought to an end tho proceeding before the , 
Court in whatever manner but were m, ant to over only such adjudi- 
cation as touched upon the real dispute between the paríiea which 
gave rise to the action. Objections to adjudication of the disputes 
between the parties, on whatever ground, are in truth rot aids to the 
"progress of the suit but hurdles to such progress’ Adjudication of. 
süch objections cannot be termed as adjudication of ihe merits of the "a 
Controversy ın "the suit. Аз we said earlier a broad view has to be -- 
taken of the principles involved and narcow had technical interpreta» 
* tion which tends to defeat the object of the legislation. must be 
> avoided.” t T. em д А 
136. Itis now well known that a decision is an authority for what 
"it decides and not wnat logically can be deduced therefrom. Itis also 
, Well-settled that a point ‘пог argued does not create а binding precedent. 


with regard thereto” ~. V Ж 8 . 
P -137 In (63) Rajeshwar Prasad Mishra v. The State of West Bengal, ` 
& Ors., AIR 1965 SC 1887; it was held :— ` 
“Article 141 empowers the Supreme Court (о decice the law and~ 
notenactit Hence the observation of the Supreme Court should - 
not be read as statutory enactments. It 18 also well known that ratio 
Е ofa decision 18 the reasons assigned therein". - š 
-- 138. Dias on ‘jurisprudence’ at page 139 observed :— 
"Knowing the law—What is ‘lawina precedent is (а ruling or ` 
- ratio. decidendi, which concerns future “litigations as well as those 
. involved in the instant dispute, Knowing the law in thiscontext 
means known how to extract the ratio decidendi from.cases State- 
^ ments not part of the ratio decidendi are distinguished as obiter dicta” 
and are not authoritative. Three shades of meaning can be attached . 
to the,expression ‘ratio decidendi’. Tbe first, which 18 the transa- 
"uon of it, 1s’the reason for (or of) deciding Even a finding of tact 
may this senso be tho ratio decidendi ‘Thus & Judge шву state a 
rüle end then decide that the е do not fall withid:t — Secondiy, 
1t may mean the rule of law preferred by the Judge as the basis of bis 
decision, or thirdly it may mean the rule of law which otbers regard 
as boing a binding authority |. ~ = | 


'. There is а temptation tg. suppose that а case has one fixed ruling 
which 18 there (and discoverablo here and now and once and for all), ^ 


, Й 


M 
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Th is not so, for. the ratio -is not only the ruling given by the deci- 
ding Judge for his decision, but any ono of a series of rulings as elu- 
‚ cldated by subsequent interpretations The pronouncement ofthe - 
Judge who decided the саво is a necessary atep towards ascertaining 
the ratio, bat the process by no means ends there. subsequent inter- 
pretation is, at least as nigalficant, sometimes moreso It is not 
wuffictent sald Jesse] M. R 
That the, case should have been decided on `a principle if that 
principle is not itself a rigbt principle. or one not applicable to the, 
, бахе; and it is fora subsequent Judge to say whether or not it із a' 
right principle, and, iC not, he may "himself lay down the true 


principle ” nS 
139^ To "Paragraph 842 of  Helsbury* s Laws of England, Vol 44, 
` 4th'Edition, it ie stated ;— ~. "e 


“The ordinary rülee as to the binding force of precedent and as 
, to the powers of superior’ Courts to.revise or óverrule the decisions 
‘of inferior Courts, apply to cases of interpretation of statutes as to - 
thor. cases It 1з, however, the actual decuion of a Court which Is 
binding and not the Words used by the Judges In.giving the decision, 
and the Courts must guard. against the danger of construing the 
expositions of a statute ш previous cases, instead of the words of the 
; ‘statute itself,” 


140 The decision of the Supremo Court ia (64) Bengal Immunity 
Co. Lid. v, State of- Bihar & Ors. reported in AIR 1955 SC 661, upon 
which - Mr. Das. has Placed -strong reliance, ів not very apposite in the 
contort of, the present case ' In that case tho Supreme Court held that 
it can overrule {ts carlier decision but there cannot be any doubt that the 
samo has to “be done ‘by a larger bench and ий such cases, the Supreme 
Court ог for that matter суеп the High Court will not be bound by the 
doctrine of stare decises. NE Е 

141. -It will bear, repetition to State that whereas In Monoranjan 
Matty's Case, the question. involved was whether, а notification can be 
Issued та derogation of a statuto, in Jitendra Nath Chatterjee' s Case the 
"Question was as to whether in view of substitution of Rule 3D the Orga- 
mser Teachers can be appointed. The learned Judges olearly beld that 
арор coming into force of New Rule.3D organiser teachers had no right 
“to be appointed. Even ia Monoranjan Mait y's Cade despite the fact that 
-Now Rule3D was noticed by the bench, It was not declared ultra vires 
but was merely. ‘held that it would ‘operate. prospectively and recognition 
саа be granted in réspect of "auch schools where applications hed been 
fled"prior to coming into force of New Rule 3D. 


142 In this view of the matter Jitendra Nath Chatterje's Case 
boing s дизе. decision on Be point we feel bound thercby particularly 


~ 
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2 . M 0345 
in view of the fact that-the sa: decision has been upheld by the Supreme 
Court, Reference in this co inection may be made to Paragraph 580 of 
Halabury’s Laws of England, 4th Edition, Vol. 26. shee” нда ө t 


143. In Lala Shri Bhagwan and Anr ү. Ram Chamdand Алт. 


oyergaled by any decision of this Court, indeed. the judgment deli- 
vered by the learned Single. Judge shows that,he, was pereuaded to 
examine the, mates, hupself and та fact he had apbspantialy recor- 
ed his conclusion that the earljer, SAecujona were erroneous even 
before his attention was drawn to thodecrsion,,of thi fourtin 
Q5) Laxman Purshottam Pimputkar's Care, 1964 (1) SCR. 200 - 
AIR ‘1964 SC 436 (supra) It uw hardly necessary to, ¢mphasze that 
considerations of judicial Propriety and decorgm require that fa 
learned Single Judge hearing a matter js inclined to take the ся. Бах 
the earlier decisions of the High Court, whether of a-Division Bench 
or of a Single Judge, need to be re-considered, he shen'd not embark 
upon*that: enquiry ^ sitting as a Single Judge, but rhould refer the 
matter (оа Division. Benoh or, ina proper case, place the relevant 
* pipers before the Chief Justice to-enable him to constitu'o a larger 
Bench to examine: the qnestion.: That isthe proper and traditional 
way'to deal with such matters and it is founded on healthy principles 
of judicial decorum and: propriety Tt 18-to be regretted that the 
learned Single Judge departed from this traditional way in the present - 
case and ohose to oxamine the question himself ” ~ m 
^./1M4. In this view of the matter we are of the opinion шабу м, 
Chatterjee's Case (тарга) 'shouid. prevail. The learned trial Judge has 
referred fro Salmond's оп Jurisprudenco wherein. also it has clearly 
been stated ;— > K aea Wy мат T р itor fe) LENS 
, “In ар ordinary Cas63-1t 15 binding, byt there із one specjal case 
tn whioh its authority may be Jawfully denied. It may Бе overruled 
“or disented from, ‘when it 1s not merely wrong but 40.£learly, qnd 
seriously ' wrong that its reversal is demanded 1m the interest of the 
зорла administration of Јизисе., Otherwise [t must be followed, eyen 
though the Court: which follows itis. porsuaded that it и erroneous 
and unreasonable,” | 2 ` i 
145.: The, observation _quoted hereinbefore does not militate’ 
agas ist tho fiadiags rec orded hereinbefore. Е > 
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mattis FM Xs voe apes? сту? DS Zr 
| 1997 60) 6 W. B. Board of Secondary v. State of W.B. — 213 
rH Moen vars MU UM MEM 
ony з 446, , Buch yis поб, (he .casa.here nor any such reason has been 
assigned by the learned 511810 Judge’ А Е. 


à pham Oe hide an id usr ty ce bn net oput al 
С: 17, vit has been trabtly submitted that the findings of the,learned 
‚ trial Judge in this гд. роп 16 self-contradicjory,, If..the substitution of 
Old Rule3b, by, New Rule 3D was bad, the, Court, cannot -direct fprmu- 
lation of a bogevolent scheme Qn tbe.ather,.band, by such substitution 
the Oid Rule stands repealed,, itas futile to.oontend, thet a, va ted right 
. cannot'be taken away. A vested right granted by a stainte may, be taken 
away by & statute and similarly а righ}, if any,.conferted. by,a sub- 
ordinate legislation may be taken away by /anoither sub-ordinate 
legislation S ME EM" " b 
\ эй 720 Jo sci CH ds n0! зс 4 oO AUR 
- u> 148 Jn Qsman GanhJ Khetruv7Canton Board reported in 19200} 
SGC.435, the Supreme, Court while considering the. building rules held 
that ,bullding, plan, hasto bemadaiin terms: of'thesbuilding rules then 
exptedand.motutthe timewhen. such application:.was Bled Building 
rylegaro alq.mado;by way of asub-on inate. Jogisiation, thus, when 
under one.sub ordinate; legisjation,.2 buuderihad better benefits, such 
-_ benefita can be ourtailed by subsequent sub-ordinate legislation 
он a dà дг, agar ti bosco os Ges L ~ | 
п, «149. As, discussed hereinbefore, y any. event Rule 3D did not ` 
opgate,a, vested. right ,but merely coptingentior inchoare tight No 
reason has been assigned „Бу the Igarned бла] Judge-ap to how the said 
Now R e 3D 1s, witra. gires., А gulo, does not, beopme ultra vires only 
because, 1h in tngonstatent, with а scheme., „Оп ,the, other, band; asub- 
ordinate legislation has to be read in the context of the Рипсірај Act 
and if validity made tho sainé bécomes s part thereof ^ In deciding upon 
_ the validity of eub-ordinate legislation, "the ‘Coort has a threefojd task , 
first-to determinó the ineáging of words uscdin the Act of Legislature 
itself to :déwcribe! the subordinate’ legiilgtion, which. the’ authority 1s 
authorised to’ make, ' secondly: іо determine jhe’ ‘meaning of the.sub 


ordinate legülatión itself, aad finally to, decide wheiher the sub ordinate 


Yrs Ы - þe 
legislation comphes with that description `. oA 
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vio à 
91599 a Ao abordinate .legylation, cannot be, truck, down only 
becausoitis unreasonable. It can bo stiuck down only when tho samo. 
dqes,nqt aqnform, (0. tbe, statutory, or conatitutipna) reqyiremepfs and 
not ogherwiso ог is patently ;confrery tp. otanconantent. with the provi- 
sion of the, Acf,,,, Thore 34, al Rays A ,presumption..that^a, subrordimato 
legislation is vald., The onus (9. дгоуо ао }egislation to be invalid 14 
ngan hg petytioners, , Bxcept гоц {ће grqund that. a purported vested , 
“ right bag реро taken away x as has, been held by „the learned tria] Judge 
- that tho same was against the schome of the Act, по other point bas beea 
taken as to how New Rule 3D is ultra vires. = pris 


4 - 
^ — = 


214 W. B. Board of Secondary v. State оў W. B. 11997 (1) CLS ~ 


181. The submission of Mr. Pal to tho effect that Old Rule 3D 


oreated a vested right for being considered for appointment, in tbo afore- . 


mentioned sitdation does not require consideration in view of our fin- 
dings aforementioned that even a right graoted by a statute can be taken 


away by another statute. There cannot be any doubt that a rule when - 


validly made from part of the statute In view of J N. Chatterjee's Case 
it must be held that after coming into force New Rule 3D the Organiser 
“Teacher did not have any right to be appointed only upon recognition 
of school m question as but for Old Rule ^D, ‘recognition of a school by 
ttsolf would not confor any right of appointment in the Organiser 


` _ Teachers, far less the tegohers-in-position 
- 15A Itistrue-that in Dilip Kumar Chatterjee’s Case special leave: - 


petition No 3594/95 the Apex Court sought to interprete the order 
dated 5 691 passed by a division bench of this Court The division. 
benoh/ in the aforementioned 'order dated 5.6 91 passed in J N 
Chatterjee’s Caso clearly observed that if the school in questton is recog- 
nised,it would be open to the organiser teacher to apply for bis name to 
betacluded in the panel to be prepared in accordance with the provi- 
sions of the rules and if any such application for inclusion of the name 
in the panel 1s made, the same shall be considered in accordance with 
thelaw The aforementioned decision has been upheld by the Supreme 
Court The Supremo Court in a Jator decision was not concerned with 
the interpretation of the judgment of this Court. Butit appears (hat 
inadvertently while reciting tho effect thereof 1t was stated that in the 


event of recognition being granted they could be automatically empa-_ 


nelled for the purpose of appointment as teacher in the said school. 


153. The decision of the division bench clearly shows that tbe ` 


inclusion of their names was to be considered in accordance with law 
and there was no question of automatic empanelment ipasmuch as in 
absence of Rule 3D, the cases of organiser teachers of recognised 
' sohools were also required to be con«idered in terms of Rule 3, 3A and 
ЗВ of the Reoruitment Rules which was then in force, А (огиогалі, 
after coming into force of 1991 Rules their cases are required to be 
considered ın terms therewith. Such consideration of the cases of al) 
candidates shall be in conformity with Articles 14 and 16 of the Consti- 
tution of India б 
154. Tho said observation, evidently, із а typographical ог cleri: 
cal mistake and does not create any binding precedent 1Dasmuch as the 
Court in tho aforementioned caso. was not concerned with tho interpre- 
tation of tho decision in J N Chatterjee’s Case but merely referred to it 
by way of history of litigation The fact stated in Judgment is not a 
ratio of that judgment nor can bo said to be the law laid down under 
' Article 141 thereof, ~ 
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155. The subminion of. Mr. Pal to the eet tbat i in the instant 


-caso the New Ruld3D would- Ба ‘hit by the doctrine of promissory 


estoppel cannot be acespted, - . 

“135. There ie по svorment in the writ petition to show that any 
promise was madó by ‘the State and/or District School Board asking 
them to establish the schools or oo an alurement that they would be 
given appointment Admittedly the local people had established pri~ 
mary schools and engaged teachers therein voluntarily Their acts were 
laudable but they having doné so on their on volition end without any 
corresponding promise, the doctrine of рана estoppel cannot bc 
said to have any application. E “ы y 


157. In (66) Director of Administrative framing I30fte & Ors. 
v. Sri Subhds Chandra Misra & Anr. reported in. 1995(2) Calcutta Law 
Journal 89, а division bench: of this'Court distinguisbed the decision of 
the Supreme Court in ‘Surya Narayan Yadav & Ors. v. Bitar State 
Electricity Board & Ors, reported m AIR 1985 SC 94] ánd stated the 


_law thus :—' "i mE AM 


"The service асабо ofthe employees аго governed by the 

Rulesframed either under a atatute or under the rules framed under 
- proviso appended to Aot 309 of the Constitution of Indra 

In this oase also tho respondent Sbri Stra evidently was sent on 
deputation in terms of provimans-of the West Bengal Service Rules. 
In snch.a situation, the doctrine of -promissory estoppel cannot 
possibly be made to apply as it 13 well known that there cannot be any 
estoppel against the statute. ‘For attracting the principles of promt 
saory estoppel the following three pre-conditions must be fulfilled :— 

1.. Unequivocal promise by a public authority. 

-2. ‘An act or omission resulting from the representation, whe- 
ther actual -or by conduct by the peson to whom the representauon 


. 7 mada . Worst = ` 
73. Alteration or bu Postion. by the promise-porsuant to süch 
"promise, + 


Reference in this NOSE may be made to (67) Sone Vanospati 

Ltd. v. State of Bihar & Ors reported та 1995(1) PLIR 2. 
а (68) Amrit Banaspati Co. 114 ` “& Anr. v. State of Punjob & 
Anr. reported in 1992(2) SCC 411, it has been held that promise or 
agreement which із /prohibited by statute or 15 адашы! public ру 

cannot be enforced 1n Court.” 

` 138. Furthermore, Ив вої the case sei the organuser ‘chats 
altered their position pursuant to any promise made to thom and in chis 
-vtew of the matter too the doctrine of promissory estoppel has no appli- 
cation. Reference an, this connection may ано be made to (69) 1996 


2 ` ' 


216 W. B. Board of Secondary v. State DLA B. (1997 (1) CLS 
121 70, бле о уа ало OOO аА 
АТНС 3639 , (70) 1996 ATHC 3880 ; (71) 1996 AIHC 340f and (72) 1996 
AIHC,3763. In ‘any’ event tho: proinise ' by! rbacbd of Old Rule 3D, if 
Any; was for those who became organiser" téachéHi after'the iaid rule was 
framed Rule 3D (Old), on the submission df learned ‘Counsel, i 
selves had prospeotive operation: -- 10 0 "Uns 00 vd 0 5 К 


3159 Furthermore, i£ is well-settled that there cannot be any esto- 
рое! agatost 'statute. : Reference: in^ this. óónnection'miày bo'made'to 
. (73). Shabt~.Constriction Company 1v.c Cu y'& Industrial" Development 
Corporation &'Anr:'reported.in:1995 (4) SCC 301 antl (74) State 6f-Hima- 
chal- Pradesh & Ors: wx“ Ganesh ‘Wood Products & Ors ! réported' 1D 
1995 (6) SCC 363: 1995 (6) JT (SC) 485:- Itus also’ "well ‘known tbit's 
Promise сап be withdrawn. A promise can bo withdrawn ‘even ünfldte- 
rally. See (75) Mangalam Timber Products Ltd v State of Oriasi &. 
Ors. reported m AIR 1996 Orissa 13. > ke qe. DER 
‘160 Та State of Himachal Pradesh & Ors v Ganesh Wood Pro- 
ducts, & Ors reported :1n:1995(6) SCE 363: °1995(6) JT SC 485; и bats 
clearly been held that’ tho! said doctrine does not cobtdin-any rigid role. 
The said’ doctrine should not be reduced to a rule of thumb nor'eah'be 
applied аз а pure question of law " vom «а. CUE 
. тз. ` As indicated hereinbefore, there is no рай nor there 
15 any proof as regards factual foundation ' for sae the:doctrine.of 
promissory estoppel. эж Tea бу Ж 7 + dct 
:162 Ina recent decision іп (76) P. T. R* Бурд» ( Madras) Pvt. 
Ltd & Оғз. т Union of India & Ors: reported 10:19965) SCC-268, ‘the 
Apex.Court negatived a plea.of applicability" of the doctrine-of promi- 
> ssory estoppel when there did not exist апу ‘vested! or accrued rigbt'in 
case of change of-policy-- taken by the Government! ш pyblieintereit; in 
the following words :— , «a^ үү ж А (end vp nl f 
+ It would, therefore, be clear that grant of licence depends upon 
the policy prevailing as on the date of the grant ofthe licenco: The 
Court, therefore, would not bind the Government with a policy which 
was existing on the date of application as per previous policy. A 
prior decision would not bind the Government for all times to come ' 
When the Government 1s satisfied that. change .in the.policy was 
necessary” in ‘the public interest, И would: be entitled to revise tbe 
policy and, lay "down dow policy. The Court, therefore, would prefer 
` to allow free’ ‘play to the Government | to evolve fiscal policy in the 
pablic interest ‘and to act upon the same. Equally, the Government 
fi left. free! {0 ‘determine’ pronties in the matters. of allocations. or 
allotments or utihsation of its finances inthe publiointerest. It 1s 
oqually entitled, theréfóre? to issub or withdfaw Or'modify the export | 
br Import policy: Їп! aecorttaacd* witH ‘the љост evolved ‘ 'Wé, 
therefore; hold ‘that ‘ tho ' pétitionersbayd’ no ‘vested дг” docrutd 
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right for the issuance ‘of permits” on the МЕЕ c or NQE, Dor pe the 
Government bound'byits ' previdus policy”, lU Woula lx «pen to the 
Government to evolve the new "Schemes and euuaners would get 
their legitimate expectations accomplished: "m accordance with enthee 
of the two schemes subject to: their satisfying the cóndiuon required 
о the scheine ' The High* Court, 'therefore, was right in уз conclu- 
sion that the Government is fiot barred by ‘the! promt. es or legitimate 
expectations from evolving’ new биёу 10 the impugned notification” 
А 163. а Sukumar Mukherjee v. State of West Bengal & Anr. 
reported in ‘AIR 1993 sc’ 2335, tt has been held by the Apex Court 
while considering the question as to whether the tight giyen to Doctors 
-tocarry оп. Rrryato practise сар be withdrawn, held that if the Sta‘e 
Government-finds that the extension of, said privilege even to some posts 
affects the patients’ care, 1t is free:to withdraw’ even the eaid limited 
> privilege” Neog inving a contention tbat there was no evidence as regards 
deterioration in the standards ‘of teaching’ in the" Medica Institutes of 
the State, the Apex Court observed “© 
: “Further even if there ‘was no evidence, the State Government 
was competcotto lay down as one’ of fhe” service conditions for its 
» Medical Officers. that they would - пої have the right’ to practise 
Privately - That being a»matter of pohcy. strictly Tests within the 
exclusive jurisdiction of the Stata Government; = 
+ 164 10 (771 Union of India &. Ors v. Syed Mohd. Raza Кат & 
Ors. reported in 1992 Supp.(2) SCC 534, while, considering а matter of 
policy relating to promotion the Apex Court observed : — 

“The policy. decision is not arbitrary, discriminatary or meaning- 
less, It. bas a background and it- bes a purposes., It is for tbe 
department to decide оп policles of promotion Which will be consia- 
tent with ‘the interests of all employees ‘belonging ^ to various cadres. 
It 11 not'fór the Administrative Tribunal or for the Courts to interfere 
with this and to dictate:the^avenues of proriotion which tbe depart- 
ment shoald provide for ite various, employees’ The Courts cannot 
direct ther’ TAs should be made a direct feeder poat to HCs su пог 

- + toUDCa” Ё 
' 165. - In (78) U. Р. Kaitka Factories’ Association v. State of U. P. 
& Ors reported in 1996(2) SCC 97, the Supreme Court refused to 
-tnterfore with a policy decision as regards fixation of a cut off date for 
the purpose of allotment of a forest produce ' 1 ~ 
166. ' Furthermore, it ‘is, now a well-settled principles of law that 
this. Court in‘ exercise of its‘ Jurisdiction? under Article 226 of tbe 
Constitution of India cannot give any direction to the statutory authpri- 
ties to act'contrary to Jaw. In (79) Оном of India & Anr. ў. Kirloskar 
Pneumatic Co, Lid reported in 1996/4) SCC 453, tbe Apex Court while 
considering а power ofthe Bigh Court as regards sts jurisdiction to 
usuc a direction in terms of Section 174) ofthe Customs Act, 1962 
held :— A i \ á - 


s 
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“Been assuming that Section 27 did not apply either to.a suit. 

-` filed by the rmporter orto а wnt petition filed by him aad that 1n 
such’ cases the period of limstation would be three years, 10 11 not 
permissible for the High Court, even while acting under Section 226 
ofthe Constitution, to direct, the authorities under the Act to act 
contrary to the aforesaid statutory provision The power conferred 
bv Articles 226/227 18 designed to effectuate the law to -epforce the 
rule of law ahd to ensure that the several authorities aod organs of 
the State act in acoordance with jaw.” 

167. The Apex Court recently in a criminal case, in (80) Bonkya 

Altas Bharat. Shivefr' Mane & Ors. v. State of Maharashtra reported in 
AIR 1996 SC 257, observed :— 
i “The amplitude of powers available to the Supreme Court under 
Article 142 of the Constitution of India i$ normally speaking not 
conditioned by any statutory provisión but it cannot be lost sight of 
that this Court exercises jurisdiction under Article 142 of the Cons- 
titution witha view to do Justice between. the parties but notin dis- 
regard of the relevant statutory provisions * 

168. The decisions cited by the learned trial Judge were eden d 
absolutely ' on different facts and circumstances which bave no bearing 
On tho facts of this caso Е 

169 In Surya: Narayan Үайау v Bihar State Electricity Board , 
reported ın 1985 (3) SCC 38: AIR 1985 SC 941, the Apex Court was 
concerned with a representation made bya statutory body relying upon 

_ which ‘the employees acted to their own prejudice such representations 
were made repeatedly by the Electricity Beard thatits ex-cadro traince 
engineers would be permanently absorbed and any cadre without taking 
апу éxamination would be confirmed. after two years probation but such 
rerresentation was honoured and їп that situation it was held tat the 
tfarneos form a special class їп the peculiar fact situation entitled to the | 
acecial benefit assured to them Such 1s not the position here 

- 170. Mr. Pal submitted that їр any event the organiser te chers 
were encouraged to set up new schools . Neither there 15 а pleading to 
that effect nor such а question has been raised before learned trial Judge. 
By reason of introduction of Rule3D ın the year 1971 merely certain 
benefits were sought to Бе -granted and by reason thereof, organiser 
teachers were not in any way encouraged inasmuch as the question of 
encouragement would not have been arison as organiser teachers had © 
not joined the- school pursuant to any representation made to them at 
the пою of establishment of such institution In fact, it 1s the consts- 
tent case of the petitioners that the'schools were established: by the local 
people aad the teachers volunteered their services therefor. Rule 3D 
(Old) itself stipulates appointment of such organiser teachers who were 
attached from the very inception namely, from the time of establishment 
ofthes.hools Rule 3D (Old), therefore, cannot be зані to havo been 

‘enacted by way of giving Incentive to establish any schools or to persons 


. 
D 


iù 


! 1997 (0 (o Ӯ. Я! Board of Seomdory v. State oW: 8. 219 


^ for bz ЕТЫ — teachers As noticed hereinbefore. no such 
alleged'incentive or encouragement à borne out from. the provisions of _. 
1930 Ас." "* 

171. The submission of Mr Pal to the effect that such organiser 
teachers had a legitimate oxpectation ‘is state to be rejected There 
could not have been any legitimate expectation in absence of any prac- 

.tice when the matter of appointment 18 governed by rules. Such rules 
have to be followed, The State 1$ also bound by the constitutional 
mandates as enshrined under Articles 14 and 16 of the Constitution of 
India. No appointment can be made in violation of the statute andthe _ 
statutory rules.: The services of the teachers wero initially governed by 
contract. Principles of legitimate expectation has no application in case 
of contract In (81)-D Wren International Lid & Anr v. Engineers India 
Ltd ,&Ors, reported in ATR 1996 Cal 424 I have considered in details 
тһе Јаз ат (Һе subject and as such it is not necessary to reiterate the 
same Reference in this connection may also be made to (82) A C. Roy 
& Co v Unton of India & Ors reported in AIR 1995 Cal-246. 

^ 172. The writ petrtioners also cannot rely. upon various circulars 
1n support of their cases as ‘the same ceased to have any effect whatsoever 
after coming into force of the 1973 Act and the rules framed 
thereunder 

173 In Ram Saran Shastry v State of West Bengal & Ors. 
reported in 19951) CHN 419, this Court quoted with approval the 
decision of the Supreme Court in (83) Madras City Wine Merchants 
Association & Anr. ж State of Tamil Nadu. & Анг reported 1а 1994(5) 

- SCC 509 and stated -— & 

i “From tho above it is clear that legitimate охрана тау 

arise :— 

(а) If there is an oxpress promiso given -by the public 
authority ; or 

(b) because of the existence ofa regular practice which the 
claimant can reasonably expect to continue ; 

(c) such an expectation must be reasonable. 

However, if there is any change in policy or in public interest 
the position 1s already bya rule or legislation, no question of 
legitimate expectation would arise ” 

* Reference m this connection may also be made to a recent 
decision of House of Lordsin (84) R v. Secretary of State for 
Transport ex: porte. Richmond upon Themes London Borough 
Соипсі! & Ors reported in (1994) 1 АП ER 577 at P 599" 

.V74. Moreover a mere anticipation or wish cannot give rise to 
legitima'e expectation. 

175 In апу event the doctrine of promissory estoppel or legrti- 
mate expectation cannot have any application whatsoever, while a right 
is claimed under, a statuto and by reason of another statute, such a right 
1s takon away. The: only question in such an event. would be as to 


` 
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whether the amended statute is constitutional or not. The doctrine of 
Promissory estoppel or legitimate expectation having no relevance as 
regards a statutory law, the same cannot be said to bave any application 
whatsoever 1n the Instant case "y ^ Su T 

176 Such organiser teachers who established its schools prior to 
1971, conld have made an attempt to enforce their claims, if any but 
aitor 1980, they cannot do s0 as they do not havo any existing statutory 
right, ү 1 

177 Reference to various circulars Бу "Мг Pal which had been 


issued during the aforementioned pericd, namely, in between 1971to - 


~ 198018 not at all, relevant inasmuch in view of our findings aforemen- 
tioned that after deletion of Rule 3D-nobody can be appointed as orga- 
niser teacher but their cases are required to be considered лр the manner 
lud down ander the rules. It is now well.known that Executive 
Instruction can supplement the law but not supplant the same. Jn any 
evont, such circulars Jost their force after coming tnto force of New 
Rale 3D and any circular. issued thereafter, if 1n conflict therewith must 
be hold to be bad in law. 2 de 

1178" Although in view of our findings hereinbefore, it is not 
necessary, to decide the other questions raised in these appeals, b tas 
the learned Lawyers have argued at great Jength, we would discuss 
the same '/ EN EN 

179. The next question which arises for consideration 1з as to 
whether the 1991 Rules framed by the State in exercise of its power con- 
ferred upon it under, Section 106 of the West Bengal Primary Education 
Act, 1973 is unconatitutional. ^ S А e 

180 Мг Pal has raised only two questions in support of the 
aforementioned, contentions. namely, (a) by reason of suoh rule vested 
right bas been taken away ; (b) the executive іп exercise of its legislative 
Power cannot take away a vested or accrued right i 

181. We, for the foregoing reasons, do not find any substance in 
the said argument. 

182. Mr Das appearing on bebalf of some of the respondents, 
however, took ns through various provisions of the Rules and sübmitted 
‘that provisions of the said Rules are contrary to or inconsistent with the 
Provisions of 1973 Act The learned Counsel contends that the field 
occupied by reason of the legislation covered by Old Rule 3D in respect 
of tho Organiser teaoher could not have been made as tho right provision 
therefor has not,been stated The learned Counsel had further taken us 
through various oircular letters to show. that in between the year 1971 
and 1975 notifications had been issued by the State showing the availa- 
bility of the fund and making direction to the concerned authorities to 
establish additional schools and appoint teachers keeping in view the 
resources available at their hands It wes further subinilted that the 
qusstion as regards recognition of а school having not been provided in 
tb: Rules, the same must be held to be arbitrary as Rules 3 and 4 of 


pate 


pte le a Же pin 
is»? (ij ü&j Y wip ka sonus Vi a y». B . Ai. 
совин ўба бъ, ‘bidir 1330 ‘Act i if read in ibe content of Seer 
tlon SAATON | 1930 Abi would iliow іна fabognition used to, be granted 


öven hia à5 5 aplication ' therefor was iss "The seid sub vission has 
nofdtceas üfter 1973 А Act ou dio Into ‘ores, qgestion of granting any 


7 other cecognltion ài dot arse as be sald A Act did 2 Dot contain any pro- 
-vidion Ilké _Seotida 544) ın 1930 Act — Thur after the 1973 Act came 


асо force,‘ thé managing cotumittees of the: "&chóol wee required to file 
application for grant of fuch recogaltion m termá of tHe extent rules. 

183. Whilé Gotisideritig’ the validity of the seid Amendment Act, 
1 ооа Бо relevant to consider. thatin terms of 1930 Act there was no 
provision for imparting- free primary edüchtior hor there wal й any cont- 
utotional obligation upon the Site i in ternis ¢ pf tis directive principles . 

{Wheat 1973 Асе came, into > Force | he vires of the закі Act bad ` 

besa: challenged aud different Courts j pass Anton orders staying Ope- 
ration, of the Act , The’ sii їо [егт orders ИТҮ been vacated, the 
ЖОЛЫ ned nop cation, dated 30th Jul У, ae could ultimately be 


- К AME „tortin before the vires ot, r591 Rules bad been 


éd and ч learned tral Judge granted stay of opcration of the 


an 

he es fi аа ttal Judge himself, as. doloci ‘hereinbefore, held 
that 1 1 Rules н valid Ag soon es ihe Чаш judgment was prondunced, 
the interim order stocd vacated and ё 1991 Rüles inust be beld.i6 bold 
the, field with effect from.25 11 91 Even the. provisions of Seto 10:(4) 
of 1973 Act will have no force as since- 1580 the organirer tenthcrs cead 
to ,have, any, right, whatsoever -fot being considered for appointment 
The 1991,Rules being, valid, all appointments were requized to beimade 
fn terms of the New Rules, pursuant whercto appointments can be mede 
in primary spbools,only, from the panels prepared by the. District Primary 
Councus, Reliance in this. connection may be: made td (85) Municipal - 
Boatd, Bareilly v. Bharat | Oil Co, & Ors. reported in AIR 1990 SC 545. 

‚ 186. The Parnes trial Judge, m our оров, wai not Gortect in 
holding. —- - 
` + “Ab such, ош: expres’ ызы f law, operation of, the 

“exdoutive declaration in inttdducing а nb aidelines for recruitment 
of primary teachers if Noüficaüon No" b $ Edn L (P), dated 22 11 1991 
"shall bo stayed tll organiser leac jerá are. fully. obse] ed, 

К 187." The sald, direction | n. not A, guideline as was sought 10 be 
argued, by. Mr., Bas but laying down’ a Jaw,which cannot be sustamed as 
the Isarnsd ‘Judge himself. has upheld the vires of 1951 Rates 

188 [n Union’ of ludià and Ore. ў: -Sped Mohd Raza Кати ана ^ 
Ors repóried 1, }992 Šùpo (2),5 SEE 534, ihe Apex Court has held that 
the tribunal or, Court chanot 18300. е Ulrection as regarda policy of promo- 
trod which 19 within tho éxélusivé domain of ths Governinént. Rofe- 
rence in thlà contectiod tiny also be mide to. (86) b. c. Bhatia & Ors v. 
Union anne & Айг. грона in 19550) $CC 14. 
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189. The legislative policy as envisaged in the 1973 Act or 1991 
Rules conforms to the provision of Arucles 14 and 16 of Constitution 
of India inasmuch as all eligible porsons inclucing those who are wor- 
king 1n private schools “are to be considered for tbe purpose of appoint- 
ment in primary schools which are run under public management 


190. Itis now well known that with the passage of timo the legis- 
lature has the requisite right to adopt and follow a different scheme and 
such legislative policy by itself cannot be а subject matter of challenge 
їп а weit application unless the same 1з held to be unconstitutional. , 


191. The Court is not’empowered to consider the wisdom of the 
legislature and even it holds а differert view, the same by itself would 
not be a grouad tor striking 1t down пог 18 the Court empowered to 
direct th» legislature and/or executive either. to frame a New Act or 
Rules or to act in terms of the guidelinos fixed by it despite the fact that 
the same may contravene the provision of the Act and ihe Rules Even 
if there exists any conflict between 1930 Act and 1973 Act, 1t 18 now well 
koowa prin-iples of statutory interpretation that in such a care, maxim: 
leges posierio-es priores conterarias abrogant later laws abrogate earlier 
coitrary laws) shalt apply See (87) Asoka Marketing Ltd. & Amr v. 
Punjab National Bank & Ors reported in AIR 1991 SC 855; ; (88) Dharan- 
gadhra Chemical Works v. Dharangadhra Municipality & "Ату. reported 
in 1985 (4) SCC 92 and (89) India Tobacco Co Ltd v. The Commercial 
Tax Officer, Bhavanipore & Ors reported In AIR 1975 SC 155. 


192 In Ratan Lal Adukia and Анг. v. Union of India r. poried in 

AIR 1990 SC 104 upon which Mr. Pal has placed strong reliance, the 

fact of the matter was absolutely different In that case the Court was 

concerned with a preexisting remedy Even in that casc it was beld 

that Section 80 of the Railways Act shall prevail over Secticn 20 of the 

Code of Civil Procedure and Seotron 18 of the Presidency Small Cause 
Act. The Apex Court observed :— - 


“The dovtrine of implied repeal ts based on‘the postulate the 
legislature which ıs presumed to know the existing state of tho law 
did not intend to oreate any confusion by retaining conflicting 
provisions Courts in applying this doctrine are supposed merely to 
give effect to the legislative intent by examining the object and scope 
of the two enactments Butin a conceivable case, the very existence 
of two provisions may be itself, and without more, lead to вп 
toference of mutual irreconcilability 1f the later set of provisions is 
by itself a complete code with respect to the same matter In such 
a casc the actoal detailed comparison of the two sets of provisions 
may not be necessary Jt Isa matter of legislative intent that the 
two sets of provisions were'not oxpected to be applied stmoltancously 
Section 80 18 a specia! provisions It deals with cert-in class of suits 
distinguishable on the basis of their particular subject-inatters,”’ 


193 A subordinato legislation bas: to be interpreted in tho light 
of tho enabling statute generally and it m particular has to be consistent 
with its substantive provisions. It is well known that normally а 
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sub-órdinate legislation cases to “be, ‘a i force "on the repeal of the enact- 
iment under which it. was ‘nade bur in the instant case, the 1940 Rules 
remained їп force but only’ to the “extent it was consistent’ with the 
provision of 1973 Act’ However,” as‘on the date of coming into force 


` of Section 15, the organier teachers did not- -have existing legal rigbt, 


the question. of saving their right to be considered, for appointment in 
terms of Old Rule 3D did pot arse and it must be held that after New 
Rule 3D came into force ‘there’ being no existing right of organiser 
teachers, tho question of its being saved did not arise 

^ 194. When a, statute 1s framed^ by the State keeping іп view its 
constitutional obligation to promote free and compulsory education, the 
question asto how the same is to be’ implemented must be left to the 
legislature зо as to enable it to device-the -system which 19 considered to 
be most suitable and which, would promote. public -interest and serve 
the system. | ,, wou К А 

- 195.. In the instant age it has been beld that tho impugned Act 
n not violative of Articles 41- and. 45 of the ‘Constitution of India In 
апу event, unless tbe said Act violates Article 14 of the Constitution of 
India, question of any Act being declared unconstitutional only because 
it violates the directive, principles and. thus being lable to be struck 
down, would not arise Reference in this connection may be made to a 
decision of (90) Mine in. Forum of Scientists, Engineers & Techmologisis 
& Ors. v. Union of India reported 1n 1996(2) Cal a 159, wherein it was 
held-:-— х ' 

“This Courtin exercise РРА under Article 226 of 
the. Constitution of India ,cannot-declaro a statute unconstitutional 
only оп surmise and conjectures. Factual foundaücn mu be laid 

"down'therefor. The onus to prove that a statute за unconstitutional 
' hes upon the:petitioners' Io theinstant'case the petitioners bave 
failed to discharge the said onus.” 

196 ^ However,.1n these casos as notioed hereinbefore, | the 1973 
Actor the 1991, Rules are'not violauve either of Part-t of Part-IV 
of the Constitution of India aod, thus the ‘questicn of the Amending 
Act being violative of Part-1V of Constitution of India does not агыс. ^ 

197 Mr. Das further submitted that it was obligatory on the part 


of the respon Jents to specify the relevant provisions of Section 106(2) to 
show аз Со which гше 1s being framed. under wbich provision of the 


7 main'Act, ' ! 


' 198 The subaalasion of the ‘learned Counsel cannot be accepted 
for more than one reasons.’ Tho learned Counsels themselves contended 
that the right of recognition itself was neither & vested right and nor an 
accrued right but recognition of а primary school under Section 30 of 
the Act Could be issued subject to tho fulfilment of the conditions there- 
for. Furthermore, the' right vested under the 1930 Act did not contem- 
plate vosting of any right of appointment Or considerations thérefor so 
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far as appointment of organiser teachers are concerned. ‘The 1930 Act ' 
did hot dea! with the organiser teachers. It merely dealt with the matter 
relating to Técognition of private institution and grant of aid ‘thereto 
The scheme for spreading the primary education 1n tho Act in terms of 
preamble ‘thereof does ‘not anywhere show that any teacher be he an 
organiser teacher or the teacher-jn-pomtion would be appointed in tho 
said service The question as to whether by reason of Old Rule 3D the 
organiser teachers acquired a vested right bad to be considered’ in that | 
сома. оаа - 

199 We have ajready held hereinbefore "that the right of the 
Organiser Teacher, if any, under tbe Old Rule 3D was not a vested or 
accrued’ righl but merely a rightto be conudered and/or a conditional, 
Tight. It bas also beon held that such a right purported to have been 
granted by reason ,of 'а sub-ordinate legislation also соо‘ have bern 
taken away by amending or repealing such a provision : 

200 In that view of the matter the submission of Mr Pal fails 
Sa far as the submission of Mr Das it'concerned, in Our considered 
opinion, the same are wholly irrelevant. The quoition as regards vires 
of 1991 Roles have to be considered in the light of tbe 'provision’of 
1973 Aot. Under the 1973 -Act a direct provision ' as regards grant of 
recognition was not enacted , Section 60(1) lays down à duty of Primary 
Council to grant recognition to primary schools with or without condi- 
tions ог to withdraw recognition and to grant financial aid ant to any 
such primary schools or to withdraw such aid, 1n such matner‘as' maybe 
prescribed. Section 67(1)(a) of the said Act provides for Constitution 
of a recognition committee. by the Primary School'Council: The duty 
to grant recognition, therefore shifted from the State to Primary School 
Council. However, so long 1991 Rules were not framed the matter 
relating to recognition was governed by the 1940 Rules framed under 
1930 Aot Б i 

201. Itis not the case that any Managing Committee ‘of the con- 
cerned school had filed any petition for-grant of recognition after the 
199 Rules had come into force, Even if such an application had been 
filed, the same could have been disposed of by the District Primary 
School Counorl. The matter’ relating to recognition of schools is not” 
such that in absence of any rule, the entire Act could become 1n- 
operative! . ' Р 
^ 7202. Furthermore; teachers have no independent right to file an . 
application for recognition. It is only the Managing Committee of the 
School concerned which could file such an application. In that view of 
the matter ıt ув not for this Courtto go into an academic question ^ 
inasmuch as it is now well kaown that the Courts unnecessarily do not 
enterinto any academic question In view of cur findings aforemen- 
3 tioned that organiser teachers did not have any right to be 
appointed in view of substitution of Old Rule 3D by New Rule 3D in 
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the year 19807: the ‘purported thallonge, r199 Pun йй СТ. 
have no substance, feet 

203. It is now Well- Хен" “that хад d "— Vie-orditalo 
legislation and passitig en order; nön- mrhtidting of the áoürce of f ave 
or wong mentidn thereof Is 286 fata] If the exéchtive hàs the requisit 
powértó make à stib’dfdinate legiilalion: wiong ineritioning of ibi 
relevant provisióà Wobld- nd! invalidath ita ade; uii ше of! power tani 
be traced-to another statute’ 


=204:' та (91) Uaton ôf Hidi faga Sigh арна Ín AÌR 1992 
SC 1535, itis taob г — ' 
э. Cltlà settled Ызы of la that ais ЊЕ o ека Sf power 
can bs justified under апу provition of м9: ьа Yoo-a mié édition gf the 
said provision ш the order cannot tdvalidate,the same” 


205 _ Кейибе үп thik connEttiüH may Б8' fhidè to (92) State of 
Karnataka 9. Krishniji SIMA Kulka?h &* оп ронед ш 199402) 
SCC 558. : 


206. We alts do not find dang force in. E submusion of Mr „Бев 
to the elfébt БАБ тед in me atter Of appointment, ihe provisions of 
the Act and the Rules Efe not fig followed It'is not the case c of the 
Petitioners that they had filed apolitations fof’ thelr pisces 

: regular manger. It ia, thelr ‘саво that they formed & sópárate cl 
view of Old Rulo 3D und théy shbüld hive beer apporntéd cee 
following the procedure laid down utider tht А dr thé Rules framed ' 
thereunder. The petitioners have also not quéstroded hor could have 
questioned the formation ofa panel by any District Primary Council 
as WY 5 got the ДОК АЕ 26 therefor’ Jt ls pow а well-scttlod 
Ў crx UF law ym ia (егт í of the Service Jürliorudence only those 
Hone bQgrobed, Gdn raise such ghévaüces questioning the appoint- . 
a of other teachers provided they were. candidates therefor. It is 
not а case "where the Court is required’ to issued Writ of quo warranto. 
Even іа ‘the facts and circumstances of this caso a wilt of certlórari shall 
also not bo : “maintainable in view of well-vettied principles of Sérvice 
ore: See (93) А Ki Jain v Onion of Tua, reported in. 1993(4) 
Scc 119 -: ‘ 
' 201.” Tih bigs üito the quebubn as ridi vitei of 1996 Act. 
It has‘ neither be£ü &rüüed пог Bald 1 tt, be уйпа that the entire 
Anoadtig At iit йа birés. THe quedtin Of vires of the Act haa to be 
ойна. in thd factual E гей to thé right of the politioner 


08. Mr. "Pal, urged ; :— (a) the said Amending Aot is ultra vires 

А Articles, M, Al, and. the.dirpctiye , phnciplea as admittedly the nght of 
recognition is a vested Tight and the schools were) sct up on tho basis of 
the encoüragement, they received from the State, (b) the schools had a 
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night to be conmdered for recognition ; (с) tbe recognition being not 
sutomatio, the reasons assigned in the Statements of Objects and 
Reasons are non-est inasmuch as rules and norma were prescribed for 
such recognition as also for withdrawal therefor 
Ы 209 Insapport.of his aforementioned contentions the learned 
Couniel has placed strong reliance npon (94) Misa. Mohimi Jom v. Siate 
of Karnataka & Ors. reported in AIR 1992 SC-1858 and (95) Urni 
Krishnan, J. P. & Ors. v. State of Andhra Pradesh & Ors, reported in 
AIR 1993 SC 2178, : s 

210. As regards the proposition that the Court can iook into the. 
Statements of Objecis and Reasons, strong reliance bas been placed on 
(96) Shashtkant Loxman Kale & Anr v Unlon of India & Алт. reported 
in AER 1990 SC 2114 : 1990(4) SCC 366. . 

211. ft was further submitted that in any event, the 1973 Act 
having been enacted upon receiving the assent of the President of India, 
the Amending Act was also. required to undergo tho same formalities in 
view of the fact that it ıs repugnant to the provision of 1930 Act 
Rohanca in this connection has been placed ona decision of the specia! 
bench of the Patna High Court m (97) Brij Bavkon Kalwar & Ors. v. 
S. D. О Sean & ‘Ors, reported in AIR 1955 Patna 1 


. 202. Mr Binode Datta, the learned Counsel appearing on behalf 
of F M АТ No 2239/96 and some other cases, further, submitted that 
once an Act has been enacted npon following the directrve principles, 
the same cannot be amended во as to take away tho will of the founding 
father of the Constitution. ` 


‚213 It is not possible for us to accept tbe aforementioned conten- 
Поп. The right of recogmtion зп respect of an Instituticn ів not à cons- 
titntionelfight. It was at bosta atatutory right and that too a condi- 
tional! right. ' А ` 


214 The Interpretation o^ the provisions of а stelute requires: 10 
be dactded on the touch stone of the constitutional provisions and the 
same are required to bo considered keeping in view the existimg stiuation 
and the prevalling circumstance in the society, The only question raucd 
ìs that by reason of the Amendrog Act, the right of recognition of any 
institution has been taken away Аз Indicated hereinbefore, the petitio- 
ners are organiser teachers, Evon the organisations which bave filed 
these writ applications have taken up tho cause of the organiser teachers 
They had по independent right to file an application for recognition nor 
recognition could be clamed by any schoo) аз a matter of right. Jo 
that view of the matter ‘ex facie the petitioners bavo no locus standi to 
question the vires of the said Act im so far as it has been held horein- 
before that they have lost them right to be appointed as ojgapiser 
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teachers in terma of Old Rule 3D after the New Rule 3D came into 
force in the’ “year 1980. Evea in Juendra Nath Chatterjes (єорга), the 
Division Bench gave direction to apply, for recognition within the time | 
stipulated'therem only to tbe" ‘Organisers of the School” end nottotbe 
"Organiser Teachers’ 


Y as There 13 no doubt that 1973 Act contemplated recognition 
but ая“ indicat hereinbefore such e provision, was engrafted in the 
duties, of the trot Primary Counci] as opposed , to the right conferred 
upon the Managing Authority of the Schoo] for obtalning soch recognr- 
nonan terms’of Section 54, occuring 10 Chapter- LX of 1930 Act itus 
relevant to mention that auch a duty was also cast upon а Board in 
terms of Rule 23(1) (b of 1530 Act 


216- The submission of.the learned Counsel to the effect that 
withdrawal of the provision of- recognition 1s arbitrary cannot be accep- 
ted as the State Is entitled to enact a law within its [egralative power. 


217 Itis now well known that а "legislation. cannot be challenged , 
onthe ground of mala fide. ‘Tbe theory of legtlative expectation has 
also no role to play ib a matter of consideration of validity of a statuie 
Sec (98): Sri Srinivasa Theatre & Ors «^ Government of Tamil Nadu & 
Ors. reported 1п:1992 (2) SCC 643. Even an administration action сеп 
bo isterfored by the High "Courts on itmited grounds (See Tara Cellular 
v.Umon of India reported іп. 1994 © SCC 651 The nas of dica) 
review of legulation us more Testrioted. ©, ` ў 


» 218. There cannot be any ‘doubt ‘whatsoever thatin terms of 
Article 41 of the Constitution. of India the State 1s required to make an 
offective provision, inter alia, for securing the right to edusation bat the 
same 1s subject to the limits of its economic'capacity. 


219: In ‘Miss. Mohini Jam's Case (supra) the Apex Court was 
considering a matter relating to charging of capitation fee for admusron 
In private educational institutions Paragraph 17 of the said decision 
upon which strong reliance bas been placed by Mr Pal states that the 
Stato 19 under an obligation to "establish educational institutions to ena- 
„bie the citizens to enjoy the said right. which ma: be discharged through 
State-owned or State-reoognised educational institutions, and thui if 
capitation feo 1s charged, the same would be a patent denial of a citizen's 
right to, education onder the Constitution. * 


220 Агисіе $5 of the Constitution, reads thus :— 
""The State ahal) endeavour to provide, within a period of ten 
7 years from ‘the ‘commencement ‘of ‘this Conshtnien, for free and 
“compulsory education for all children until they complete the age of 
fourteen years.” 1- - 


^ 
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Зі: tht Unni Ка *; Care (supra), the Apex Count while consi 
dering „ite edel orf private éducational institutions purporting to be 
"i gig ia” ‘Wetting medical. 3 d engineering education Was c conside- 

Mà tHe "córrectaéds of (08 stis: decision in Miss Mohini, Jayn’ 2 Caso 


(supra) on the ground that if the said decision 11 valid, the private insti- ` 


tution would have to be closed ddwn 


"222 Miri Mohini Jan's Cate wan паг iy verruleg, as according 
to the Apex сй the’ dictum of the ps Ay Jain’s Caso cannot bo 
агынга to »fduciition at a jewels and must be confined to what ts 
eüvitagéd under Artièle 45 of the Constitution 


223 The observatións mado in Paragrapb« 168 and 169 in Unni ` 


Krishnan': Case must be viewed in the fact of the matter involved 
theorem. In faot, the Apek Coürt therein had Clearly state hat dobody 
has a right to establish éducatidnal iastitotiong and this right ii idbjeé 
to such law as may be made by the Stdté їп the intetést of the general’ 
publige , Jf “Prohibition | can be imposed as regards establisbment,of an 
ins Нш on, we fail to understand as to why the State cannot adopt & 
158131869 policy that no  recoghifron to such private institotion shall be, 
granted whoreby State піву discourage establishment of such schools., 
-2M. So far as the matter relating to grant of recognition is con- 
cerned, the same has to be viewed In the factual matrix of cach case. 


225. The word ‘fecognition’ must be held to bade alerefedtt п. 
ning in different context. In (99) T. V^ У Narasimkam & Ors. V. sidie 
of Orissa reported |n ATR 1963 SC 1227, whereupon Mr Diis has relied 
upon, the Apex Court has observed :— " 


“Recognition signifies an admission Or an acknowledfement of 
something existing before То recognise із td take cognizance of a 
fact. „It fmplies an overt act on the part of the person taking such 
cognizance. A i 

216, By obtining Smary education, nobody sécaives any certi- 
heate which is recognised, under any statute like University-Grants- 
Commission Act of by any other Institution. In law, thereis no 
impediment in tho students getting admission‘in the 1st year of Secon- 
dary Education in a School imparting secondary education: ` 


-227 Moreover, it тову be nóticed that the Staté has made a subs- 
сапа! change while enacting the 1973 Act TB6 scheine under the 1973 
Actis more comprehensive and wider as compared to the scheme under 
1930 Act. Whereas under 1930 Act the goal of the legulature was to 
mike e private bd doätion, available to ali children witha a view to make it 
compuls sory williin 10 y years which, object admittedly, has not been ful-^ 
filled ; the 1973 Act was enacted to make better provision for the deve- 
lopment, expanilon, management and control of primary education with 


n 


Й 
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a viow to making it universal, free aa compulsory. A policy decision 
can be taken by State ло subserve the requirements of Article 45 of the 
Constitution of India, If. it shows reluctance for establishment of 
private educational institutions or Its’ recognition no exception can be 
taken thereto If it is in a position to flufl the constitutional goal Even 
in.Mohin! Jain; the Apex’ Court had observed that such а goal can be 
acliteved &ther by establishing instituticn by the State or through the 
‘institutions ran under Private Management. + 


228 Tt 14. relevant tò mention that Section 98 of 1973 Act 
empowers the Board or aay Primary School’ Council to take over 
Management of any primary sobool which із being run under private 
ownership and upon such take over to bring such school under the con- 
trol and management of, primary school council baving jurisdiction and 
also to appoint an administrator for its "day to-day administration pen- 
ding formation of a duly constituted. managing committee or welfare 
committee, as the case may be The properties о of such primary schools 
can'only be transferred by ‘way of, voluntary gift as provided under sub- 
section (2) of Section 98 and not otherwise In fact, in some Statea 
Private Elementary ` or Secondary Schools have been nationalised by 
enacting atatate in that regard. If the State finds that it cannot achieve 
its goal by establishing sufficient number of primary schools, it can take - 
over private institutions. 


б 229., In thls writ application we are not concerned аз (о whether 
the State has beon able to (perform its duties аз adumbrated under the 
said Act’, In any evént recognition or affiliation being a matter not 
covered under the Artloles of 14 and 21 of the Constitution of India as 
stated in Unni Krishnan's case (supra). tho same cannot be declared 
unconstitutional only because it might not have generated hope, 
aspiration. or "PE. of managiig committees establishing the 
primary schoóls, 


230 So far as the Бон of Mr. Pal that the said amending 

Act violates Article 254 of Constitution of India ‘is concerned the same 

‚ is stated „to be rejected.. Admittedly there is no parliamentary law 

- covering the field of, education The only ground taken is that 1973 

Act was enacted upon receipt of the President's assent. Tho 1973 Act 

was onacted keeping in view the 1930 Act which received the previous 

sanction of the Governor Genoral under sub-section (3) of Section 80A 
of the Government of India Act. 

231. In Bri Bhukan Кама? and Ors. v. S. D. О. Siwan and Ors. 

М reported | in AIR’ 1955 Patna 1; the question which arose for consideration 
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. NIME . : UE р. 
* before thé fall bench of the Patha High Court was as to, whether there 


. exists any repugnancy between the Limitation. Act (A 


i Act) sud Biliar Land Encroachment Act The Court held tue law 
cannot be taken to be inconsistent with a.unton law 1 itis possible tg 


“obey the State law pithout its obeying Abe Union“ lay and the question 


Mr o E 


au м E ^ ] ia fato 
of inconsistenoy between tbe two laws will arise only when one says *do 
and the other says “don't?” , A ur 


thie full bench states ;— .. 


7332. No such case arises ig the instant writ ‘application In fact, 


‚ "If the new law is а valid law, that is, if it ds in pith and subs- ' 


tanoe a legislation -wbich- is within tbe competence of the Stato | 
legislature, when it isto be regarded as valid, cven if it 1ncidentally 
, enoroaches üpon prohibited field.’ ~- 70 - ho 
Н "s B r ж . 
233 The 1996 Amendment Act ls not repugnant to агу Act made . 
_by'Parliament.* However, according to, Mr - Pal, itis repugnant t ай, 
existing law. The word ‘oxsting law’ has boot defined in Artiéle 366(1) 


- to include even &:provincial Act. It atands ‘admitted’ thet apart from ^ 


1930 Act or 1963 Act or 1969-Act no other Act optrated in the field upon 
repeal of 1930, Act, 1969 Act and 1963 Act по other law is operating а 
tho field aod, thus, the question of the 1996 ds "being. repugnant ѓо абу - 
Parliamentary Law or any existing law does notarise and in tbat view 
ofthe matter Clause (2) of Article 254 of the Constitution of India 
cannot be ва: to. have any application whatsoever. The submission of 
Mr. Banerjee, that all Logitlative Acta falling under, concurrent list must 
Tocoive the assent of the President of India ls wholly misconceived and 


‘devoid of any merit whatsoeyer- <, 


234, in (106) State of Afadhya ‘Pradesh & „Анг. v. Ram Ragkubir 


Prasad Agarwal & Ors reported in AIR 19% 8С b88, upon which 
Mr. Вапегјес bimself has placed rehance, tbe Apex Court while consi- 


^ dering tho provisions of Madhya Pradesb Act relating to, Nationalisa- 


tion of, Text Books held (hat орос, the State Government ,contiders- 


: Natiogeseation 1 Text Books manufacture necessary to do, competehco 


o pri 


405 sector and entrust the public iector is beyon 


to {ие ri 1 
` сћа eigb’ The jad оп, 11е гогь, дь о! Вор the pëlitioner. 7 
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4 (12235. „Itis also difücult to accept the submission of Mr. Pal that 
for the puipóse of ‘construction’ of an Аё the Court сап lobk tb tHe 
Gihterienib “df Objects ahd Reasóbs. ft i now Well ilia setae the 
Statements of Objects and Reasons only setkt to explain what reabohs 
jndnced the mover to Introcnce the bi and what objects was gught to- 
‘po achieved. But the samo grounds correspond to tbe,objecilve which” 


x = 


the majority members had in ‘view when they passed it ino law - 1hà : 


*- * . 
А . ж 


' 
~ 


^ 


1997 (1) CLJ} W. B. Board o‘ Secondary v State ges B. 231 


Statements of Objects and Reasons ts not admissible for interpretation 
~ of plain words of a statute, far Jess can it control the actual words used 
(See (100) Central Bank of India v Their Workmen reported in AIR 1960 
SC 12 at pago 21) Reference їп this ccnnection may also be made to 
(102) Safe of West Bengal v. Union of India reported in AIR 1963 
SC 1241 at page 1247, (103) Jailalv Delhi Administration reported in 
AIR 1962 SC 1781 at page 1787; (104) Ranyit Singh v State of Punjab 
reported in, AIR 1965 SC 632 at page 637, (105) b. Vajravelu Mudahar 
v Special Deputy Collector »for Land Acquisition reported in AIR 1965 

- "SC 1017 at раве 1021 and (106) Narain Khamman v Parduman Kumar 
Jain reported in 1985 (1) SCC І at page 81 AIR 1985'SC 4 ' 


236. Thus Statemtnts of Objects and Reasons can be looked into 
only fora limited purpose. Even in. Shashikant: Laxmon Kale and Anr 
v Union of India and Anr. reported in AIR J990_SC 2114 дроп which 
strong reliance has been placed by Mr Pal, the Apex Court has not 

_ deviate! from the aforementioned principles. ‘ 


_ 237., Al] statutes are pregumeéd.to be constitutional and Statemenja, 
of Objects and Reasons may, be considered for-the purpose of knowing 
the factual, background prevailing prior to introduction of the said bill 
aud fot otherwise The conshtptionahity ofa provision has to be con- 
sidered upon taking 1010 consideration the plain meaning of the, fection 
an! notofberwise The submigsipn, of Mr Dutta, ta the effect that by 
reason, pfan amendment the, directive principles has not been adhered 
to i1 stated to. be . rojected, It will bear repetitjop to atate that ripbt to 
obtain recognition or affiliation 15 merely a statutory right and nota 
right either  udder Part- III OF Part-IV of the Constitution of India. 


238 -It1s also not possible | to accept the argument of the learned. 
Counsel that amendment made in Section 6X1) (1) їв inconsistent with 
. Section 67(1) (a) of the 1973 Act whereby the recognition committee was 
framed. Recognition committee was framed 1n respect of al] the-matters 
coyered by the aforementioned provision of Section 6C(1) (I). The 
purpose of constitute a recognition committee ts not only for the pur- 
pose of grant of recognition but also to consider tho matter relating to 
withdrawal thereof Even after amendment, the power to withdraw 
recognition oxists and such matters have to be considered by tbe said 
committed 


' 239. This leaves us to certain incidental questions: Mr Dutta 
appearing іп ‘зоте cases admitted that in bis cases Ihe petitioners had 
filed writ applications earlier for being appointed as. organiser teachers 
end their casos having been directed to be considered by this Court, the 
respondents appointed 25 teachers. out of 33 applicants and, thus a clear 


/ 
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case. of, discrimination bas been made out. We have noticed hereinbe- 
fore that an appointment has to be made in terms of Roles. 1f appoint- 


“ment is given in violation of such rules, tho same would be a nullity and 


їп terms thereof. such p:titjioners. who had been deniec appointment in 
view of Now Rule 3D cannot be said to have derived any right what- 
soever. 
240. This bench in F М A T No. 3882/85 bas held — 2 
“So far as the finding of the learned trial Judge to the effect 
tbat asin severa] other cases tenancy was not terminated isconcerned, 
the same in our opinion, suffers from ап obvious error Article 14 
of the Constitution of India mandates equality beforé law and equal 
Я Protection of law Where there exists ап illegality, it 1s uncurable. 
Reference in this connection may be made to (107) AIR 1974 SC 2177 
and (108) AIR 1995 SC 705. It is not necessary to multiply decisions 
on this point inasmuch as ıt 158 settled law thatillegality cannot be 
allowed to be perpetuated.” 
241. Article 14 brings within its purview a positive concept. 
In (109) Gursharan ' Singh & Ors. v. New Deihi Municipal Committee & 
Ors. reported in 1996(2) SCC 459 it was held :— # 
E “Under Article14 guarantee of equality b fore law 18 a positive 
concept and ıt cannot be enforced by а auzen or Court in a negative 
manner. If an illogality or irregularity hes teen committed in favour 
of any individual or a group of individuals others cannot invoke tbe 
> jurisdiction of the High Court or of the Supreme Court, that the 
same irregularity or illegality’ bo committed by tho Siate‘or an 


` 


. authority which can be held to bea State^ within the meaning of : 


Article 12 of the Constitution, so far such petitioners are concerncd, 
on the reasoning that they have been denied tho benefits whx h have 
been extended to others although in an irregular or illegal manner. 
Such petitioner can question the validity of orders which are said to 


have been passed in. favour of persons who were not entitl d to the ~ 


"same, but they cannot claim orders which are*not sanctioned by law 
1n their favour on principle of equality before Jaw Neither Article 
14 oonceives within the equality clausc-this concept nor Article 226 
empowers the High Court to enforce such claim of equality before 
law. If such claims are enforced, itshai] amount to directing to 
continue and perpetuate an illega! procedure oran 4l'egal order for 
extonding simijar benefits to others Before a claim based on equality 
clause is upheld, it must be establishzd by the petitioner that his 
claim being just and legal, has been denied to him, while it has been 
extended to others and in this process there has been a discrimina- 
tion.” x ; 

242. Moreover, no right is created in an illegahty as itis 
incurable, 


, 
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243. Recently їп "uio Ваай -Tapubhai: Mulya v. Siale of 
Gujarat & Ors. reported ın 1996 Lab-1C 885, B. Nw Kipal, C.J., ins His 


Lordship thon was) speaking for the division bench stated :— 


“The grant of an injunotion under Order XXXIX of the Code of 
Civil Procedure, 1508 has to be according to the known principles of 
law Merely becauso'hardsbip may be caused, cannot by itself be 
the yole ground for the .Courtto grantan injunction There has to 
bea substantive rigbt which requires protection andit i8 10 those 
cases that ап injonction should be granted. The Supreme Court in 
(111) Chandigarh Administration & Anr. v.Jogft Singh & Anr., 

. JT 1995 (1) SC 445 has clearly stated tbat the mere fact tbat an 
authonty has passed & particular order in the case of another person 
similarly aituated can never (be a ground for issuing a writ in favour 
of the petitioner on the bacts of discr'mintion The same principle 
inlew will apply even in a case, where anotber employee may have 
been successful in Betting a judicial order which: 18 contrary to 
established principles oflaw The appellant h ‘unable to satisfy this 
‘Court that she has any right to the post ın question and the only 
right which is being claimed 1s founded on-the basis of the injunction, 

, whioh was granted and which allowed her to continue in service for 
years." FIBI 
244. In view Of our findings aforementiencd, there cannot be any 
doubt, that the writ petitioners were not entitled to sny relef‘ as contar- 
ned in prayersA’ and ‘B’ thereto onthe basis of Monoranjan Maity’s 
Caso except to the extent mentioned hereinafter in view of the changed 
situation as also in view of findings aforementioned So far ag the 
prayers contained in relief ‘C’ to *E" are concerned, such reliefs prayed 
for, if granted would be contrary to the Jaw and, thus the same пиш! bo 
held to be misconceived. , Similarly, prayer 'F' cannot be allowed as 
Rule,3D ceased to have, any force after it was substituted by New 
Rulo 3D in the year 1980. We also hold that New Rule 3D 15 not 
ultra vires the 1930 Act and in any event, after coming into force of the 
1973"Act and the Rules framed Viereusdet, no question of granting the 
said rolief arises E Y NEC 


245 So far as relief ‘H’ 1s concerned, again the same is based on 
repealed Act and:no right Іа the organiser teachers subsists now and in 
that view of tho matter ne such relicf could be granted by the learned 
trial’ Judge.- : 


246. Relief I' apart from being misconceived 18 also’ contrary to 
the provisions , of 1973 Act and the 1991 Rules and thus it cannot bo 
granted in view of coming шо “force of the 1991 Ае as also the 1996 
Amendment Act. 


a 


t 


à 
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247. It ls ice that by reason of the М ныз 
‘or ovéislghtisevera] Acta "were allowed to ipreya:) at tho. sa time m 
viesrtóf. the fact that dospife coming into force of the 1973 Act some 
Provisions including Section 105. was‘ not brought in force.: "However, 
the leatsed, Cpunse] for. theparties have no}-been able to. chow that the 
1930 Act,1953 Act and the .Weat Benga) (Rural) Primary Education 


(Temporary Provisions) Aot, [959 were Tepbgupnt to cach other 10 the | 


extent that they cannot,co exist together - С e wos 


‚ 


248 However, . їз our- opinion, the same does rot rendera S. . 


complicated question ‘inasmuch as we are: concerned with-the interpreta- 


" tion of. Old Rule 3D vis a-vis> New Role'3D of 1940. Rules which 


although framed under 1930 Act^but continued aeipite Sonne iis 
operation of 1973 Act, 5 2. р. 
149. After coming into force 191 rules however; Us piton 


р completely changed inasmuch asthe 1973 Act folly came into operation 


and ‘all-‘ matters relating’ to recruitment etc." are now "governed y the 


i 1373 Áct and 1993 Rules 


. higher than tho law but the rule of equity has to be applied їп ассог-. 


2280: The learned trial “Judge appears to Have granted the reliefs 
to tho writ Petiironera on, thé Basis of ашу, Jt is trio tal this С Couri 
15 boi’ a | Court of” law ағ also a Court ‘of equity, Equity although " 





dance with law. No relief can -be granted on the basis of equity ifthe . 


semo contravenes any provision ofthe iaw, ‘and/or the Court is debarres 
from granting the same (t "3. ; Caso 

"7451. "Although wo have all; the sympathies for the organiser 
teachers bit no rêhef cah -be granted oñ the basis of tympathy alone. 
In (112) Latham v. Richard Johnson & Newphew Lid. reported in 191110 


11913 АЙ England Law Reports (Reprint) -117 at page 123; it wis 


observed : — -4 


“ушш! ‘Be carefül fiot to allow our sympathy with the jafant’ id 


“plaintiff to ‘affect, our judgment Sentiment ia a dangerous will ofthis 
> тр to take a as a guide in the search for légal princlpler n 

" 222. 1 Referénco' in this Connection may "aho be - made; s to 
(112 $m: Debirant “Bhattacharjee & Anr, у Disiriet Inspector of Schools 

(S.E), Burdwan & Ors, reported in 1996 0) CENAS. — 0 
1253. Before; however, we partwitb this сазо отау notice that 
theStats while: making statements on “Hducation Budget!’ for tho year 
1996-97 uhder the bead "Primary Edncation'bad, inter alta; taken into 


consideration the matters relating to Establishment of Primary Schools, ` ` 


Distr butt of Text ae: сик=анүе 8сһепов by way, bution 
chool dress and in "párticul all the Sphed ea alte d Sche- 

ai ied ribs Gli] авдоз and 2597. of other oateg ДЕ огу ii М Studenti r4 

bor families: in’ primas) schiools and Short М Mié*ódy Meal 


ТЕЕ 
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"dope, Improvement of chool, buildings, the рис! Primary . 
Edacation Programme and Quality of learning etc , 

254 We have been informed thatthe amount sanctioned in the 
earlier budgets, for construction of schoo) burldings and other related 
tatters; has'‘lapsod because of grant of injunction by this Court in 
various writ applicationi. It is unfortunate that the State could not 
purius its policy òf getting up new primary sohdols which is one of its 
goali and objective under the 1973 Att id pursuit Of its policy towards 
implementation of the directive principles ds enshrined m Artitle 45 of 
the Constitution. 


- 255 There cannot bo any doubt that the State 1з bound to imple- 
mentit» policy decision as reflected in the 1973 Act and 1991 Rules in 
letter and spirit It, therefore, must make all endeavours to &ub-servo 
the said. goal and fulfil its ptomiso to the citizens. 


256° [t ts stated at the “Bar that thé State had so far nàt imple- 
mented ité own policy déclsidn It ie, therefore, directed todo sd as it 
ts bound to give effect to its Bóley decisión Based oñ constitutional 
obligations. 


Ноне there cannot be any € doubt that the cases of those 
organiser pity teachers and in fact the cases of al} teachers working 
in privately managed ichoole thogid be considered: along with other 
ошм ‘candidates тов In view the apy that they had been orking 


for al on time Ке ors schoo Education shall con idor the 
dostabij id of Н: of ‘the age bar in sinitable c cates sift it is permi- 
айбе fh law. a 2, 


` 258. Furthermore, . їп | view of the admitted position that 1he State 
is yet tó frame a scheme in terms of Cbapter-XI of the 1973 Act and as 
further, the scheme рпдет, 1973 Act is to be given its full effect, the 

n acd à authorities. of the e State, in our à Opinion, # s obd сорёафет the 
Montt taking’ over the n manageme t as many. ic oola bs | possible 
in exétólse К power under Section Hi of 1973 4 ct 80 that not only 
"the student studying in tho schools may feel secure but the ‘State would 
bein d pósltion fo pioviüe einployment tóa [4гре nütibel of tedchere 
working therein Such an action on the Part of the State woüld, 
ameliorate the , difficulties which are faced by thousands of teachers 
working їп different primary schools in rural ‘and urban areas and who 
might have a reasonable chanco of being appointed in a school under 
publió management. 


259. We may also mention that we have not conndered the ques- 
tion as to whether ın a situation of this nature, the writ petitions could 
fave been treated as Social Action Litigations as we have proceeded to 
Wecide the matters on their own шегі: 
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260. - However: there cannot be any doubt whatsoover, an in 
í view of.our findings aforementioned In cases where schools bad been ` 
recognised prior to coming into force of. New Rule 3D, the organiser 
teachers had derived a right to be considered; for appointment, and tbus 
they having,acquired suoh a right were entitled to bo considered In terme 
“of the circular letters existing at the relevant time гапа as such writ 
“pstitioners, thus, had been deprived of ‘their nght for a long time, the 
respective. District. Primary-Sohoo!] Councils are hereby directed. to, con- 
sider those casos and consider their cases for-appointment in terms of Old 
Rule 3D and the circulars existing at tho relevant point of time,and if 
they were suitably qualified therefor If.in any such case interview has . 
already been held, eee may be mado on the besis of such 
iptorview. И 


"261. Іп саве there are any cases where primary sçhools were 
granted recognition, but, the organiser teachers were not given appoint- 
mont or absorbed but subsequently such recognition of schools were 
withdrawn, in .thoso cases also the writ petitions would stand allowed 

“subject to the observations made hereinbefore inasmuch as even in those- 
casos on the date of recognition, the concerned candidates had aright 
^to bs, considered for appointment and once they were entitled to 
appointment in terms “of Old Rule 3D, tho right vested in them could 
not hive been ‘taken away by _de-recognition of the said ichool subse- 
quently We havo; however, not able to follow as to how after recóg- 
^ nitioniof the schools, outsiders could be granted appointment as has 
boor: Alleged in some cases On recognition ‘of the school, Jt does not 
. come within the purview of the scheme of ‘ Public’ Management? as there 
was no such provision under the 1930 Act The Director of Primary 
Schoo] Education is hereby directed to’ hold an onquiry i ia this ‘regard 
fnd take appropriate action in the mattor 


. For the reasons aforementioned, these appeals are allowed in a. 
part "but 1n the facts and circumstances of this case thero will be no order 
as to costs. The life of panela which . „Ьа expired will stand extended. 
for a month fiori date. . = 


(Later) Prayer for stay of operatiom of the judgment is considered 
and refused. i 


H ма 
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- [CONSTITUTIONAL.WRIT JURISDICTION ] 
à Before Justice Mrs Ruma Pal 
Decision: October 3, 1996 
Uttam Kumar Roy & Ors. ^ * І : 20  Petitloners 
Versus ` 
Tho Stete of West Bengal & Ога, _ . ЖУСУ Respondénts* 


West Bengal Cinemas ( Regulation) Act, 1954—Grant of Video 
` Licence—Restriction on granting licence to new applicants cannot be - 
imposed. pe Б - PP 
Constitution of Indla— Articles 19(1) (g). 216— Commercial activity 
—Every citizen bas unfettered right to carry on the business —No restric- 
Чоп сап be imposed—To create monopoly in business. 


' The applicants applied for grant of Video Licence to {һе District 
Magistrate, Burdwan for exhibition of films VCR/VCP. But their appli- 
cation was rejected by the District Magistrate an the ground tbat there 
was an, order of the High Court to maintain status quo in respect of 
Issuing free Video Licences. Previously a writ apphcation was filed in 
October 1995 challenging that the steps taken by the Respondent autho- 
rity to issue licences for new Video holders at Kalna Sub division in the 
District of Burdwan wherein à status quo order was passed which was 
directed to continue until that wnt application was decided. The appli- 
cants . filed - this application challenging thé order of the District 
Magistrato and for vacating tbe sald interim order of the Court, 


- The Court vacating the interim order, - 


HELD: The Allahabad High Court held thot where the statute 
itself does по! confer exclustve ‘right on the licensee to carr) on business 
an existing licensee cannot object to the grani of licence to carry on 
business to others on the ground" that such renewal of licence adversely 
affected his business or infringed his legal right 10 trade. Arti- 
cle 19(1) (g) of the Constitution does not guarantee protection from 
competition ів trade. T respectfully adopt the reasoning of the Allahabad 
High Court's decision in the case of Har! Prakash Gupta to hold that the 
writ petitioners do not have the locus standi to challenge the grant of 
licence to their competitors m trade at all. > 7. «(C Para9 ) 


Unless restrictions are imposed, every citizen has an unfettered 
right to carry on the business In what is a purely commercial activity, 
On the: same reasoning the writ petitioners cannat claim to restrict the 
` carrying on of business by others nor challenge grant of licence to them 
either In the District or ‘the locality nor can tHe'petitioners take the 


- *Clsll Order No. 18946 (W) of 1995 ai 


* 
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Pg 


. Mr. Bholanath Sen, P. N. а аа , 


assistance of Court under Article: 226 to help them to create such a ` 


monopoly. А Ы ( Рага 10 ) 


Сазы геїеггей{о:—' 7 ў А - 
(1) The Nagar Rice & Flour Mills & ом. v. М. Teekappa ш 
‚ & Bros. & Qn, "AIR 1971 SC 246 . 
' (ay J, M. Desal у. Roshan Kumar Най Bashir Ahmed & Ors. M 
^ AIR 1976 SC 578; 4 
> 3) "Milhilesh Garg r. Union of India & Ors, AIR 1992 sc ad Dv 
(4) ` Hari Prakash Gupta v. Zilla ‘Panchayat (Zilla Parishad” "n. 
*, AIR 1995 АШ 447^ > . ‘ 
(5) Star Video v. State sÜ P "AIR. 1594 All 25* 


Mr. Milan Bhattacharjee and E mes Sa 
- Abhifit Chakrabarti: ^ 2700 ser the Petitioners: 


Sitaram Samanta `` Y 


"n à 


The Judgment of'the Court was as follows :— 

The applicants have all applied for grant of licence to the District 
Magistrate, ‘Burdwan for exhibition | 'of films VCR/VCP, commonly” 
known‘aa Video Licence. The applicants application was rejected on 


10th January, 1996 by the District Magistrate on' the ground that there - 


was ап order of High’ Court to- maintain ‘status quo in respect of issuing 


: ; eor the Respondemis- — 
Miss. Јовтауа Sen „бирга z E po for the State 3 ` 


“тео Video Licences. As such the prayer for grant of Video Licenco - 


was not entertained at all, No particulars of tbe proceedings m such . 


order of status quo had been passed nor indeed the date of the order - 


^, жаз given by the District Magistrate. . After making -engunies tho., 


applicants came to learn of the following facts: — 


5 The applicant. are licence holders for Video shows andes: West 
Bengal Cinemas (Regulation) Act, 1954 (West Bengal Act 1: of 1954). 
They filed a'writ application on in October 1995 challenging that-tho 
+ steps taken by the respondents to 1ssuc licences for new Video holders 
at Kalna Sub division in the District of Bordwan. An order of status 
. quo was passed on 13th Ostober, 1995 which was directed to continue 
until the writ application was decided. - 


2: ' The -applcants’ “have submitted before this Court that the 
interim order. should be vacated on inier aha: the following grounds :— ^ 


v (Ò тве" wnt petitioners had no locus standı to challenge the 
grant of licence on the "ground that they aro merely competitors in the 


^ 


> | field. "Reliance has ben. placed on the decisions reported m 


Й 


7 
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(1) AIR 1971: SC 246, The Nagar Rice & Flour Mills & Ors.v N 
Teekappa Gouda & Bros & Ors , (2) AIR 1976 SC 578, J M Dasal 
v Roshan Kumar Hoji Bashir Ahmed & Ors.; (3) AIR 1992 SC 443, 
Mithilesh Garg y Unton of Indio & Ors, and (4) AIR 1995 Allababad 
447, Hart Prakash Gupta у Zilla Panchayat (Zilla Parishad). 


(2) The next ground at far as the writ petitioners are concerned 
15 that iniflally a writ application had been filed in 1993 by the writ 
petitioners being C O No. 12766 (W)/1993 Interim orders bad 
been passed by S К Sen, J. оп 303.93 and 27.7 93, both interim 
orders will vacated by‘Shree Rang Mishra on 91194 An appeal 
was preferred from this order by the wnt petitioners The appeal 
was disposed of on 10 2 95 by directing the authorities concerned to 
decide the matter тп accordance with' Jaw It is also submitted that 
a second writ application had been‘ filed before B Р. Banerjee, J. 
- which bas been dismissed ^ These was another proceeding, this time 
rotated by the'applicants herein being C О No 2999 (W)/95. This 
writ application was dispo ed of in favour of the applicants by an 
order dated 25th August, 1995 by N K. Batabyal,J who held that 
the refusal of the authorities to grant Video Licence to the applicanta 
was arbitrary and who directed the grant of the Video Licence to the 
applicants within a period of 4 weeks The appeal from this order 
* dated 25th August, 1995 by the writ petitioners intervenors has been 
dismissed on 27th September, 1996 


“3. The learned Advocate appearing on behalf of the State has 
submitted that the State Government has nothing to say in the matter 


4 As far as the writ petitioners are concerned itis stated that the 
policy of the Government of granting Video Licence In the manner they 
had sought to do was arbitrary and the power to do 10. unchallenged 
It is farther stated that tho licence was sought to be granted by the BDO 
who was not authorised to doso According tothe writ petitioners, 
Justice N К Batabyal’s order in C O No 2999 (W)/95 was not binding 
on the writ petitiooors — Fioally It is stated that tho Division Bench by 
the order dated 10th Fobruary,-1995 had directed the authorities to 
dispose of the matter keepingin view of the policy of the Government 
and as such N. К. Batabyal, J'.s order in С. О No. 2999 (W)/95 which 

,was passed without considering : е direction. of the Division Bench 
should not be given effect to. 

5 Having considered the submission of the parties it appears on 
scrutiny of the affidavit-in-opposition to the application for vacating the 

. luterum order that the basio ground on which the writ petitioners have 
hled this writ application із that the Video Licences were being issued to 


the writ petitloners thereby affecting the right to trade/Iivelihood of the 
petitioners; 
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6. The decision їепей upon by thé applicants “clearly Holds that 
a mere competitor hae io rigbt to filoa wnt &pplication to chalkenge 
the grant of licence 40 any other person on the ground that it 
affects his right to trade.” In the decision of the Nogar Rice & Flour, 
Milis & Ors. (supra) the Rice Mill owner had sought to challenge the 
grant of licence to another Rice Mili owner at a new sito. The Supreme 
Court in dismissing: the «writ. application held that the competitors in 
business could have io grievance which could be ventilat: d- under 
Article 226, The right of the new'applicants to carry on business wasa ' 
fundamental right which could not be subjected to any restriction’ except 
ce imposed under Article 19(1). 


7. Inthe decision of J M Desal's case (supra) it was also held 
that the proprietor of a cinema, theatre holding а licence for exbiblting 
cinemas із not entitled to Invoke the writ jonsdiction to challenge tho 
grant of a no objection cértificate to a rival in trade to carry on business 
in cinematogtaph films. ` - 


8. Similarly the decisión in Mithilesh Garg (supra) beld that чёп: 
the State itself dota not choose to impose any ‘éstriction under - 
Article 1X6) of the Constitution and the existing operatora (in the field 
of tranapott) could Ve no сабзе for grievance. E 


9. All these decisions have been considered by the Division 
Bench of Allahabad High Court in the cage of Hari: Prakash, Gupta 


^ (aupra) ‘The, Allahabad High Court held that where the statute itself _ 


does not confer exclusive right on tho, licensee to carry on business an 
éxlating 'liéensee cannot ‘object to the grant of licence to carry on busi- 
nesi to, othérs on the "ground -that such renewal of licence adversely 
affected his busineis or infringed his legal right to trade Article 19(1\g) 
of the Constitution does not guarantee proteotion from competition in 
trade. I respectfully adopt the reasoning of the Allababád High Cornrt's 
decision ' in tho даф of Harl Praka:h бира to hold that the wnt 
petitioners do not have ‘the locus standi to challenge the grant.of licence : 
to their sombetitois in trade at all. ^ 


У 


~ Xe. тһе 71851810 ‘cited by learned Advocate on behalf of tho wilt 
petitioners far from supporting the writ petitioners in fact supports the — 
case of the applicant, The decision is (5) Sitar Video v. State of U.P y 3 
AIR 1994 Allahabad 25. It was-claimed in that case that the mght to ^ 
carry on business із Video Licences was a fundamental right and that the 
samb could not be infringed by any regulation The Court held that 
restrictions could bo imposed.. This means that unless restrictions are 
imposed, every citizen has an unfettered right to carry on the business 
in what la a purely commercial activity. On the same reasoning the 
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writ petitioners ‘cannot claim to restrict the carrying on of- business by 


- others пог challenge g[ant of licence to them either in the District or 


i^ 


^ 


locality; пог'сап the pstitioners. take: the: assistance, of Court. under 
Article:226 to help them to create such a monopoly: 


. ni 58де it clear that thik decison {3 árrlved at 0 
of the findings of N. К Batabyal,J 's order ın С О. No. 2999 (wy95 
However, it is to be noted'that asof today the ‘appeal from N. K. 
' Batabyal, Js order dated 25th August, 1995 bas been dismissed., 


' 12. For the téasdos aforesaid all iieri oiders are vacated and 
the applicatión of the added Féspondénii и allowed 


"Let xerox copies of this judgment bo delivered expeditiously to the 
learned Advocates appearing for the parties on the usual undertaking 


S. KG. Д : ] у 


^ К ` * 
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{ ORDINARY ORIGINAL сий JURISDICTION J 
Before Mr Justlce Sujit Kumar Sinha 


n - Decision : September 10, 1996 — 
Burn Standard Co. Ltd. . N Oe Qmm Petitioner 
ecol $ Versus di i 

'_ McDermott Iateruational-Inc & Ors ` ...Respondents* 


* gic 'Indèstrial "Córpanlós ( Spécial ойша | У Асі, ms 
Чоп 22-—Às ‘amended by Amendment Act, 1993— Sick Industrial Com 
оа proceedings Not lláble lo be stayed or suspended 


ліса! collaboration agreement gontdinung arbitration clause 
was eee: into’ by the petilloner and t the first respondent. Disputes 
"and controversies having arisen between. them it was referred for sdjudi- 
. cation by the-arbitral tribunal appolzted by the International Chamber of 
Commerce in terms of tho arbitration clause which 1s now pending. The 
potitioner made an application before the said Tr Buna) under Section 22 
-of the*Sick Lodustrial Companies (Special Provisions) Act, 1985 as 
amended by the Améndnient Act, 1993 for suspension of further arbitra- 
tion proceedings till finalisation of the rehabilitation scheme by the 
Board for, Tido, iid Ешапбійі Reodustruction. The tad BIFR 

4. P. No. 121 of 1956 acus pif om К А 


73 
à 
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í bj Its. order" datod 20th January; 1983 bas declared the Беййбдөг аза, 


Sick Industrial Company. The tribunal by majority decision held that 
the arbitration Proceeding cannot be suspended under this provision. 
Тһе petitioner" "challenged this decision by an application before the 


High Court under, Sections 5, be 45 33 and 41 of the: Arbitration 


- Act, 1940... t Р р E 
-. The Court dismiss!ng the application, . [p зау 
HELD; The first limb of sub-section (1) mt situation 

where a threat to any of the Properties of an Industrial Company exists 
by any Proceeding elther for Its. winding upor for levying execution or 


distress. The phrase "or the like” can only refert to any other proceeding 
which poses such threat - ( Para9 ) 


* Ht ds quite clear therefore that | m aforesaid sub-section (1) does not 
expressly or oiherwise refer to arbitration proceedings. Such:procee- 
dings cannot be said to pose any threat. It is only when such proceedings 


culminate in an award and a decree thereupon 14 passed in terms of such, 


award and pst in expression that a threat can be' said to arise. 
^ ( Para 10 ) 


The sub-section (3) refers ónly to a Sick Industrial Company Itis 
clear from the sald sub-section that sald BIFR has power fo suspend the 


operation of any award which obviously also means an arbitral award.. 


The proviso to the said sub-section specifies the period for which the 
+ operation of such award can remain suspended ( Para 11 1 


- It is quite, clear that the arbitration proceedings. camnot'be stayed 
under Section 2z(1) of the sald Act. . .( Para 12 ) 


- Where two plausible vlews are possible the earlier view taken by 
one learned Judge should be- "followed by another learned Judge andif 
‘the latter takes. the alternative view then he'should refer the matter 
toa larger Bench for, dectsion.- „Вы! where. only one plausible. view is 
possible or where the matters in controversy have been argwed im greater. 
detail then t ts opem for the learned Judge to’ differ with the, earlier view 


exprersed by another learned Judge s . ( Para 18) 
Casesreferredto;— с: ` Жл - 
; (1) Braithwatte &;Co. Ltd v. D.T. M. . Contraction Prt. Lid. 
. 1996 (1) CHN 181 : de poe | 
(4)° Larsen & Toubro Ltd >. Jessop & ‚сә: Ltd & Ors., E С 
(Unreported) " 2 


(3j. "Modi Champion Ltd v BIFR& DN; 5 (Unreported) | 


(4) -Sunderjas Kanyalal Bhathija & Ors. v. The Collector, Thane,- 
+ . Maharashtra & Ors., AIR 1990 SC 261 <° 


ч» 


1 
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(5), Рин Dass Moolji v. Bissesswar Lal Hargovind & Ors., 
24 CWN 1032  ;. s 
‘ (6) BharatProcess &. Mechanical Жей Limited ainsi 
t Apprentice& Ors. v Bharat Process &' Mechanical Bogner 


Limited Е Ors., 19781) Cal LJ 157... т. 
Mr. Biswarup Gupta, Ahim Chowdhury ind >, 
© R M. Chatierjee ` fd en o anes for the Petitioner 
Mr: 'BhaskarsGupia and Tilok Bose; ` ;.... for.the Respondent No 1 


The Judgment of the Court was as follows — 
Ву this application underiSections 5, 1712, 33. and 41 ofthe 
Arbitration Act, 140; the petitioner has sought various relieta. ‘The 
facts, leading to the present application may briefly be stated. ^ 


2. The petitioner and’ the (first respondent, entered into a technical 
collaboration agreement dated ‘25th September, 1984 and ив addendum 
dated 29th Decomber, 1984. The Tiid agreement’ contains an arbitration 

“clause, The claims, disputes and/or controvermes having arisen between 
them tho same'have been referred’ for adjudication by the arbitral 
tribunal appointed by tho Internationa] Chamber of Commerco, the fifth 
respondent herein, ш terms of the said arbitration clause 


3. ' The chairman and members ofthe said arbitral tribunal (“the 
said tribunal" for short) are respectively the second, third and fowth 
respondents herein, 


Е . t$ 


' 4. Тһе arbitration proceedings beforé tho aforesaid tribunal arc 
now pending. s owe A 


t 

5. On 16th July, 1996 the petitioner made an application before 
the said tribuna) under Section 22 ofthe Sick Industrial Companies 
(Special Provisions) Act, 1985. as amended by tho Amenoment Act, 1993 
(^ the said Act” for short) for suspension'of ‘further arbitration ,procee- 
dings ‘‘till finalisation ‘of the rehabilitation.scheme" by the Board for 
Industrial and Financial Reconstruction (“the said BIFR"' for short) 
Tho »aid:BIFR by ite order: dated. 20th Janvary,/198> bas "declared the 
peutioner as в **sick industrial company". The said application of tho 
zpontiond before the tribunal was opposed by the first respondent 


6. On iis July, 1996 the sard tribunal ‘communicated to the 
parties to the reference that by a majority decision it had taken the view 
that tho arbitration proceedings cannot be suspended Бу reason of the 
provisions of Section 22 of the said Act and и accordingly rejected the 
said application of the petitioner. The reasons for its said decision are 
recorded in the minutes dated Slet July, 1996 (Annexure ʻE’ to this 
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application), The grievance of the КИРИ is that by refusing to 
suspend the arbitration proceedings the said tribunal has acted 1n охссав 
of jurisdiction and further that itis guilty of legal misconduct vTho 


short question; therefore that ‘arises for determination in the present, 
application їз аз іо whether.the arbitration proceedings , befare the said 


tribunal can romain stayed by reason of the provisions of Section 22 of 
the said Act. 


-Tr Itis Кб at this stage'to set out ilis relevant provisions, 


of Section 22 of the sald Act :- a 


- 09 n dos ak & ee ban 
n1,-922(1) Whore 1a respect oftan dodéstrial company, an inquiry 

- under’ Section 16 is pending or any scheme referred to under 
Seo 17 is-undor preparation or considetation or a sanctioned schemo 


v: 


is under 1m plomentation OF whore an appeal under Section 25 relating > 


оаа indostelal c company it ponding, "then, notwithstandiag any- 


thing contained in the Companies Act, 1956, (1 of 1956) or any other 
law or tho, memorandum and ‘articles of association of the indus- 
trial company or any other instrument having effect ‘under | the, said 
Act or other jaw, no proceedings fort the winding up of the idortrial 
company or for exeontion, c distress or the like against. any ‘of the 

properties of the industrial company or for the appointment ofa 
‘receiver in respect thereof and no suit for the recovery of money or 


for the enforcement of any security against the industrial company g 


' orofany guarantee in respect of any loans or advances granted tó 
_ the industrial company shall lie or be procesded with further, oxcept 

- with the consent of the Board or, as the case may be, the Appellate 
Аан; " 


ж “2Х3) Where an inquiry under Section 16 is andia or any 
scheme referred to in Section 17 ls under preparation or during the 
period of consideration of any.scheme under Section 18 or where any 


duch schemo із sanctioned thereunder for duo implementation of the ^ 


-scheme, thd Board may by order declare with respect to.the ‘sick 
industrial company, concerned that the operation of all or any of the 
++ oontracts, assurances of property, agreements, settlements, awards, 
‘standing orders-or. other instruments in force, to which such the sick 
industrial company is a party or which may bo applicable to such 
' sick industria] company immediately beforo tho date of such order, 
` dbali rémain ‘suspended or ‘that ‘all or any of the rights, privileges 
ада obligations and Habilities’ accruing ОТ arising the?eunder beforo 
ihe said dite; shall remain suspended" or ‘shall be efforcesble with 
süch adaptations aad i in’ вро а manner s 'may bo specified by the 

S Board; 7 007 noe 


sil 
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Provided that such declaration shall not be made for a period 
exceeding two years which may be extended by ono year at a time 60, 
however, that tho total period shall not exceed seven years in tho 
aggregate." 


8. Ona plain construction of the aforesaid provimons in my view 
it is clear that Section 22(1) and 22(3) operate in different fields 


9. The first limb of sub section (1) envisages a situation where 
a threat to any of the properties of an industrial company exists by any 
proceeding either for its winding-up or for levying execution or distress. 
The phrase “or the like" can only refer to any other proceeding which 
poses such threat The second limb of the said sub aection refers to а 
proceeding where a threat to the dispossession of such property by the 
appointment of в receiver arises The third limb of the said sub-sectlon 
refers to the institution of a suit against an industrial company of the 
natare specified in the said sub section 


то Itis quite cloar therefore’ that the aforesaid sub-section (1) 
does not expressly or otherwise refer to arbitration proceedings. Such 
proceedings cannot be said ito pose any threat. It is only when such 
oroceedings culminate in an award and a decree thereupon is passed in 
terms of such award and put ın expression that a threat can be said 
to arise X i 


11. The sub-section (3) refers only to а sick Industrial company. 
It із clear from the said sub-section that the said BIFR has power to 
suspend the operation of any award which obviously also means an 
arbitral award. Tho proviso to tho sald sub-section specifles the period 
for which the operation of such award can remain suspended. 


12 Itirquite clear that the arbitration proceedings cannot be 
stayed under Section 22(1) of tho said Act 


13 Tho learned Counsel for the petitioner however urged that 
the arbitration proceedings before the said tribunal should be stayed and 
{п support of his submission relied upon the deoision of Panigtahi, J. 
in the case of (1) Bralthwatte & Co Ltd v. D. Г. M. Construction Pyt. 
Lid , 1996 (1) Calcutta Higb Court Notes 181. ч 

' 14. The learned Judgé in bis aforesaid decision seems to bave 
taken а contrary view Ihave however differed with the aforesaid view 
in my judgment dated 6th August, 1996 in Matter No. 3787 of 1994 
(2) Larsen & Toubro Lid v: Jessop& Co 144. and Ors , (Unreported). 
In my said judgment, I have held with respoct to the learned Judge that 
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the view takon by him in the Brdithwatte case (supra) 18 of. doubtful 
authority having regard to the express Provisions of Section 22(1) of the 
said Act The authority of tho said decision of the learned Judge 1з 


further weakened by tho fact that the attention of the learned Judge | 


does not appear to` have been drawn to the Provisions of Section 22(3) 
of the said Act. The decision of the learned Judge 1s therefore distin- 
gulshable. E o» 


15. Tho view that I have taken that arbitration proceedings do 
not fall within the muschlef of Section 22(1) of the said Act seems to be 
also the view of the Appellate Authority for Industrial and Financial 
Reconstruction as it appears from its order dated 31st July, 1996 ın 
Appeal No 90/96 in the case of. (3) Modi Champion Lid v ‘BIFR and 
Ors. Tho Appellate Authority has exhaustively dealt with the 
Braithwatte oase (supra). 


16. The learned Counsel forthe petitioner has further in support 
of his submusion that the aforesaid decision ın the Braithwarte cate 18 
binding on me relied upon the decision of the Supreme Court in the case 
of (4) Sunderjas Kanyalal Bhathya and Ors. v. The Collector, Thane, 
Maharashira and Ors, All India Reporter 1990 Supreme Court 261° 
Thére the Supreme Court.held that "the judicial decorum and legal 
‘propriety demand that wheoro а Single Judge ora Division Bench does 


Hot agree with the decision of a Bench of co- ‘ordinate jurisdiction, the . 


matter should bo referred to a larger Bonch. It із a subversion ot 
Judicial process not to follow this procedure." $ 


17 Оп һе other hand, the learned Counsel for tho first respon- 
dent‘has urged that the arbitration proceedings such as the reference 
before the said tribunal do not fall within the mischief of Section 22(1) 
of the said Act. Ho has also submitted that in a propor caso such ав 
theinstant caso 1 18 permissible to differ with the view expressed by 


Panigrahi, J. in the Bralthwatie case (supra) and in support of his said. · 


submission he bas cited the following decisions :— 


(2) (5) Virjibun Dass Moolfi v. Bissasiwar Lal Hargovind and 
, Ors ,24 Calcutta Weekly Notes 1032, where (atp. 1038 of tho 
report) Sir Asutosh Mookerje, Chief Justice presiding over the 
Division Bench observed ai follows :— 
"eere ..Butthe position is indefcasibie on prinorple that 
although a Judge may feel absolutely convinced that the decision 
. produced before him 13 erroneous in law, ho “fs sull bound to decide 
. against his own opinion To takesuch a view isto hold that the 
Judgemay be reduced to an automation by the production of an 
earlier fadgment....... ....... А 


' 


Ne 
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(b) (6) Bharat Process & Mechanical Engineers Limited Assis- 
tants Apprentice & Ors. v. Bharat Process & Mechantcal Englneers 
Limited and Ors., 1978 (1) Calcutta Law Journal 157, where U. C. 
Banerjee, J (at p. 167 of the report) observed as follows :— 


“On the above ennunciation of law as noted above in the United 
Kingdom, tt 18, therefore, seen that it cannot be termed to be a rigid 
lawto follow the decision 10 the previous case absolutely, though 
for the reasons as noted above normally the Courts ought to follow 
the previous decision. But where 1 1sfound apparently tbat the 
point was not urged in that great. detail would the Court be justified 
in refusing to entertain an application or to go into tre merits of the 
matter simply because of the fact that another learned Judge hes 
dealt with the matter and decided against the writ petitioner? In 
my view, interest of Justice would not subserve in the event of such 
an absolate requirement '* 


18 The principle underlying the aforesaid decisions seems to me 
to be that where two plausible views are possible the earlier view taken 
by one learned Judge should be followed by another learned Judge and 
if the latter takes the alternative view then he should refer the matter 
toa larger Bench for decision. But where only one plausible view is 
possible or where the matters in controversy have been argued 1n greater 
detail then 1t is open for a learned Judge to differ with the earlier view 
expressed by another lesrned Judge. - 


19 Further and in any view of the matter and as stated herejn- 
above the provisions of Section 22(3) of the said Act were not 
considered in the ,Braithwatte case (supra) and as such the same is 
distinguishable. 


20. For the foregoing reasons I hold that tho arbitration procee- 
dings cannot be stayed or remain suspended by reason. of the provisions 
of Section 22(1) of the said Act 


The application 1s accordingly dismissed, but having regard to the 
facts and circumstances of this case. There will be no order as to costs 


S K G. 
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E CONSTITUTIONAL WRIT JURISDICTION 1{ 
‚А Before Mr. Justice Shyamal Kumar Sen | Ж 
` Decision: August 30, 1996 d 
‘Ananda Gopal Chakraborty & Ors. MS Petitioners 


Versus E m 
_ The District School Board (Primary), ee | 
, Burdwan & Ors. ШЫК Кезропдот!з* 


Р ‚ Cosstitution of India—Articles 14 and 16—All candidates ; duly 
qualified Some given appolntment—Pick amd choose by authorities— 
Hostile discrimination. " 


Education  Matter—Recruitment' of primary -school (diri 
Trained candidates discriminated—Violaiire of fundamental right: 


"The petitioners are trained candidates having requisite qualifica- 
tións for” „Ње posts of Primary School Teachers under the Burdwan 
District School Board and were interviewed by the Selection Committee 
on different dates at various places in Burdwan in the year 1975-1983. 


A panel dated 8th December, 1983 was prepared by the District Schoo] > > 


Board, Burdwan without following the Law and Rules and even without 
followiug the Government orders. Asa result. the petitioners have been 
deprived of ther. legitimate claim while a good numòer of untrained 
candidates to the liking of -tho respondent concerned have been. appoin- 
ted by illegally in contravention of the, said Government orders though’ 


adequate number of trained candidates were available, Previously one . 


writ petition was filed which was disposed of on the submission on 
behalf'of tho Respondent’ authority that efter a-new panel is prepared 
the peutloners . will be given interview letter. By another writ petition 
a fow' persóns got appointment under the orders of the Court Accor- 
` dingly the petitioners filed this writ petition for necessary direction upon 
the authority on the ground of -decemlineata to that they may get 
suitable ‘appointment. 


"The Court while  disponng of” the writ t pstiuon. with . suitable 
directions, , 


HELD : It ls И оп ihe pärt of the m 10 “exhaust 


the panel uf the vacancies existed. Since the vacancies were existing'at . 


the material time; the authoritles acted Illegally by not absorbing the 
petitioners in the vacancies. Moreover, after the writ petition was filed, 
the authorities gave’ appointment to many of the writ petitioners as 
primary teachers under Burdwan District School Board. — ( Para 18 y 


*Clril Order No. 10120(W ) of 1988 


de: 
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dt is not п dispute that the writ petitloners are properly quahfied 
to get appolatment. There 1з no reason, therefore, to pick and choose and 
give appointment 10 same and not to others Moreover, И appears that 
the eight accrued in favour of the petitioners when the panel was preparéd 
since they were all found suitable There was no reason not to absorb 
them against the vacancies which were all along existing The petitioners 
who have not as yet been given the job should be provided with appamt- 
ment by the concerned authoritles , p. d ( Para 19 ) 


It appears from the facts on record that the respondent authorities 
made hostile discrimination and acted arbitrarily mm the matter of employ- 
ment and the action of the said respondent clearly violates Articles 14 


aud 16 of the Constitution of India, ( Para 20) 

Mr. S 5. Haque and Deb Narayan Banerjee „о for the Petitioners 
Mr Deba Prosad Mukherjee Tn. А ... for the Respondents 
"Mr Ashok Maity- С . for the Amicus Curiae 


The jodgmeat of the Court was as follows — 

Itis: the case’ of the writ. petitioners that the petitioners are 
trained candidates having requisite qualifications for the posts of 
Primary School Teachera under the Burdwan Distryct Schoo] Board 
and were interviewed by the selection commiitee on different dates 
at various places in Burdwan ш the year 19751983. 


2 Ithas been alleged in the:petition that a’ pane] dated December 8, 
1983 has been prepared by the District School Board, Burdwan, without 
following the Law and Rules and/or without following the Govt. Order 
No. 573-Edn (P) dated 5th’ August, 1983 and also Government Order 

3-P32/81 
No 1176 Edn (P) dated 1. р 71 

10 R 1/71 Part I С 


г 


3. Ithas further been alleged in the mentions that most of tho 
petitioners wero also included in panel before this panel: e. in the year 
1975, in accordance with law and rules, but thé said panel had not been 
acted upon and in the meanwhile the aforesaid fresh panel has been 
prepared. 

4 Itisalso of the potitioners that the said panel dated 8 12 83 
was not adhered to by the Preaident, District School Board, Burdwan. 
The ratio of 60:40 basis in respect ‘of recruitment of the posts of 
Primary, Tedchers asper said Government Order dated lst’ December, 
1971 and also said order dated 5853 was not followed by the Respon- 
dent Nos. 1,2, 3 and 4 while framing up the panel. Asa result the 
potitloners have been deprived of their legitimate Claim while a good 


, 
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number of untrained candidates and B.A.B.Ed., B Sc. and M.A., B. Ed 
candidates, to the ilking of the: tespondents concerned have been 
appointed in illegal manner in contravention of the said Government 
órders hore àdeqüate number of trained candidates were/are available. 


5. Itis also the case of the petitioners that at the time of training 


period there was an agreement between the petitioners and Government 
that upon successful ‘completion of training they sball be called upon by 
Government to serve as teachers in such Junior Basic. School as may be 
desired by the Government оп such remuneration as шау from time to 
time be fixed by the Government. ‘ 


6 It has also been submitted- that tho petitioners’ name were 
inoladed in, the Employment, Excbange being Code Nos 152.10 and 
153 101. e. they are only entitled to get servico in Primary Schools 
acoordiag to the Government Order dated Sth August, 1983 


7. thas been specifically submitted on behalf of the petitioners 
that the petitioners are competent persons to be appointed as teachers 
and аа such are entitled to get the appointment letter in view of the 
statutory Rules. 5 


' 8 Itis further case of the petitioners that tho petitioners moved 
a writ application before this Court which was disposed 'of on 8th April, 
1986 by Prabir Kumar’ Majumdar, J. as he then was The learned 
Advooate for the Board has submitted thata new panels going to be 


prepared and when such panel would be prepared, the petitioners in this. . 


writ petition will be given interview letters and their cases would be 
considered along with other candidates for being included ш the panel, 


9. The said.order in the writ petition recording the submission 
ofthe learned Advocate for the Board was communicated to all the 
respondents by registered post and the petitioners were informed that 
this panel will be prepared as recorded in the sald order. Both the said 
order dated 8.4.86 and letter of the Board dated 26.8.86 have been 
annoxed in tho writ petition 2e à 


10, The authority concerned however did not tako. any action in 
tho matter and tho petitioners had to made representation before the 
ooncerned authority through their learned Advocates dated 23rd Septem- 
ber, 1986. 


7 11. It has boen submitted by the pétidoners further that all ona 
sudden the petitioners found in'a local newspaper called 'Netun Gat?’ 
dated 16. 10 86 that an order was passed by Ajit Kumar Sengupta, J as 
he then was directing the respondents to give appointment to the peti- 
tionéra in Civil Rule No. 195(W)/84 and Civil Rule No. 901и and 


ко 


f 


t 
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"who to another petitioner vix. Ardhendu Sekber Рарув rbin a ttipula- 
tedtime ichus been sobmitted further that the non-compliance of the 
sud order the writ petitioner filed contempt application when an order 
Wis рамей on zkh September, 1986 directing the respondents to gir: 
appointment within four weeks from 241b September, [986 and also 
Passed ап sajucotiso restraining the respondents: from making ару panel 
nilaveh apporntment, © 


13 “The petitioners bowever were not appointed although many 
othere have boen appointed and as auoh objections were raned. The 
contentiop of the petitioner is that they are also holding the same quali- 
ficauon mojuding training and they eso appeered before the Selection 
Comauties, for rteryiew but, for unknown reasons, the petitioners were 
nattnoluded iu the said fresh pans! acd ле each they moved the sid 
writ application ' a А 

13 It has been contended on bebalf-of the petitioners chat 
although many poste of Primary Teachers wote Ying vacant the said 
posa were пог Filed тр ‘rom the panel. and only some of the petibonera 
зп the aforessld writ petition wore given appointment Since tha 
petitioners im the mstant writ petition were not given appointment 
although they were cqually placed the-petitiontrs moved a writ petition 
before N. К. Mitra, J. on 28th October, 1986 being C. О Мо, 12745(W)/ 
$6. Inthesad wrt petition, an order was passed inier айа direcung 
the respondents to consider the appomtment of the petitioners as 
Primary Teachers in goeordauce with ew, along wib the candidates 
who were the petitioners in C R- No. TIW, of 1584 and С. R- 
No. 2134W) of 1984 Тһе and order dated 28 10 85 who duly commu- 
лиса!ей to the respondents but he did not carry out ihe said order and 
аз such the petitioners moved contempt petition before N K Mitra, J. 
on [4th January, 1987. Affidavit was- filed on behalf of the contemner/ 
respondent No 4 Basants Mohan Chatterjee, District Inspector of 
Schoo] (Primary) Burdwan, In both the said affidasite it was alleged 
that la obedience of the order they connderzd iko case of the pettloners 
and found that there wers-several candidates whose poslucu in the.msrit 
Imt was higher up but conld mot be given appointment due to non- ` 
exlatenoe of vacancies The petitioners, however, in their affidavits In 
tàeconlempt proceeding pointed out thart there are several hundred of 
vaoacors which were not filled up. ар appen! waa preferred agaimat 
the said judgment of N. K Мота, J and the Drenion Bench disposed 
of the appeal and passed certain directions which fa fater alia as 


' follows i= А Я 


“The appropriate cathorstice can certeinly draw upa panel 
according to the Rules вой make gppointments from it alto accor 
ding to'the Rules wy and when necessary and the exercite of authority 
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" [n these regards will not be subject to the exhaustion of the ‘existing . 


panel" or tho making an exhaust dn of the ‘Supplementary pane)” * 
., 14 n has been contended on behalf of-the writ petitioners that 


ducing tha pondoncy of the writ petition, appomiment bave beon given 
to many of thé rij petitonera, - Tho prayer was also mado on behsif 


- Of the petitioners to file Supplementary Affidavit stating the said fact. 


= 


1 


Such, prayer was allowed ^ Learned Advocate for the respondent, 
Burdwan District, Primary Cosnoil also’ prayed for leave to file теру, to 
the same, on 25 5 96 which was alto allowed. 


15. - Purenat to thé seid leave granted, a Supplementary Affidavit 
oh behalf of the petitioners affirmed by ode Abdurrab Monda! bong 
potitioner No. 37 on 4 4,96, was filed in Court on 304 96. It has been 
stated inthe snid Supplementary Affidavit that during the pendency of 
the writ application, District Council, Burdwan issued 20 appointment 
letters from amongst writ petitioners in different schools in the Distriot 
of Burdwan. Detall jist showing the names of writ petitioners who have 
been appointed as Primary TeWchers in 1993 in Burdwan Primary 


Council has been annexed to the said Supplementary “Affidavit marked З 


&s'Ánnerüre e $c i = 


Кес 16. ` Names of ‘respective "writ petitioners and the. names ай ths 
school ‘where they have. boen. appointed һате also been mentioned in the 
said аппохше, П appears that prior to the said Supplementary Affidavit 
another "MEE Affidavit war filed „Љу one Dharmodas pu 
0on18.7.94. E "E 


Pursuant to the donde filed on 12.7.94, в list of names of 16 
writ pétitionére" who have been appointed ai Primary Teachers 
«nce 1993 under the Burdwan Primary School Council with the names 
of the respective schoolé whore they Hero been appointed has alaó been 
sunexed." No reply to any such Supplementary Affidavit hag been filed 
The fact that there were vacancies at the relévant time could not be 
disputed. -It appears, therefore that the respondents did not fill up the 
said vacancies and appoint tho petitlonera who were selected interview 
and who are empanoiied for appointment but allowed the panel to lapso. 
Tho appointments were not made and the panel was not filled йр without 
апу valid reason. The petitioners at ‘the ami(e rial time had the right to 
. be appointed since the vacancies wero existing, Subsequently, however, 
many of the wnt ‘petitioners wore appointed who are given appointment, 
Right to equal treatment in the matter of employment bas been guaran: 
teed under onr Consticotion. 


‘ AT. ^ Mr ^ Ashok "Маку; learned "атов who appears in'many 


máttérs for Primary School Council was preséat lh Court and was 
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appointed Amicus Curiae. Mr. Maity lini referred to, Rule 3 of the 
Bengal (Rural) Primary Education Act, 1930 and has submitted that it ia 
oblrgatory*on the part ot. the authorities 't to exhaust the panel if the 
vacancies existed Since the vacancies were existing at the material 
time, the concerned authorities acted with material irregularity by not 
exhausting the panel and by not appointing the potitioners 10 the vacan- 
oles which were admittedly existing According to him, the Board acted 
illegally by not absorbing them and by absorbing only some of the 
petitloner« during the véndency of the writ petition which amounts to 
gross disctimination: He has furtbor submitted that the Board acted 
illegally by not acting in terms of Rule ЗЕ of tbe said Act and the 
attempt to make fresh pane] without exhausting the panel 1s an irregu- 
Jarity He has further submitted that in the instant case the petitioner 
should succeed. 


18 have considered the facts on record and the submissions 
made by the learned Advocates In my view, it 16 obligatory on'the part 
of the authorities to exhaust the panel if the vacancies existed. Since 


- the vacancies were existing at the materia] time, the authorities acted 


illegally by, not absorbing the petitioner in the vacancies. ^ Moreover, 
after the writ petition was filed, the authorities gave appointment to 
many of the writ petitioners as Primary Teachers under Burdwan 
District School Board The list showing the names of the writ petitio- 
ners who were given appointment in the rospéctive schools bas been 
annexed with the Supplementary ‘Affidavit filed by Abdnerab Mondal 
affirmed on 4 4 96 on behalf of the petitioners ae: 

19. It may be noted that the appointments were also directed to be 


? made by Ajit Kumar Sengupta, J ın aforesaid Civil Rule No; 195W)/84 


and Civil Rule No 2134(W)/84 although pursuant to.the same, appomt- 
ments were not given. The writ petitioners ш Civil. Rule imtiated 
contempt proceedings It 1$ notin dispute that the writ petitioners are 
proaerly qualified to get appointment, There i$ no' reason, therefore, 
to pick and choose and give appointment to some and not to others. 


+ Moreover, 1t appears tbat the right accrued in favour of the petitioners 


when the pane] was prepared since they were all found suitable. There 
was no reason not to absorb them against the vacancies which were all 
alongexisting The petitioners who bave not as yet been ‘given the job 
should be provided. with apnoigtmeni by the concerned: "authorities, 


^ 20. It appears from the facts on record that the respondent 
authorities made-jhostile discumination and acted arbitrarily in the 
matter of employment and the action of the said respondent clearly 
violates Articles 14 and 16 of tho Constitution of India. ' 


Й 
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21. Considering. the circumstances of the case, it is directed tbat 


"the respondent authorities should give appointment to the petitroners, 


.who havé not been: absorbed as yet,: and absorb them against tho ezis- 


ting, vacancies. In the event the vacancies аго not exiting at the j 


- moment, tho said writ petitioner who’ have not as yet got apporitment, 
will bo given appointment as and when the vacancies will arise and not 
outsiders will Бе’ appointed until all of thom are givén such appoint- 
ment. Itis mado olear “that the age of the petitioners willinot stand in 
the way of arving appointment and accordingly excess ayo of the petitio: 


nets, if any, will, be condoned since the matter 1s pending in Court for. 
7 long Усага: К : ЖУ 


The writ petition is accordingly oos of with ` the direc- 
tions as above, j ; 


There will be no order as to costs. 
SA G. =- , E 


20 у. x i Я 
[ CIVIL.APPELLATE JURISDICTION ] 
_ Before Mr. Justice Arun Kumar Dua DAS 
Decision : “January 31, 1997 


= 


2 Mis. "Name Printers & Aur A do „эз ара 7 


wa, 2 Versus. 


^ Code of Civil Procedure—Section 107, Order 41 Rule 23—-Ашевё- 
ment of the writtea statemoat—Application. at the stage »f second ‘appeal— 
Belated application—No ошак for Such delay Nat liable tó bs 
entertained. 


A suit filed. by thé plainuff for evictipn of the defendant wai - 


decreed in favour of the plaintiff upto the stage of First Appeal and the 
~ defendant preferred Second Appeal before the High Court” Danng the 
pendency ‘of the appeal the appollants-dofendants filed an application 


under Section 107 and/or Order 41 Rule 23 of the Ccde of Civil Proce- ` 
dure for amendment of the written statement filed by them in the trial: 


Court. The amendment was sought in respect of Paras 8A, 9A, 14А 


: "Second Appeal No. 510 of 1996. . “ot ee aC IDEs 


, Achintya Kr. Saha & Ors.. . `: (o. c. Opponte Parties”. 4 


du 


AN. 


- S Pise 
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and 13A: of the said written siatement. "This application for amendment 
at this stage was opposed on bohalf of the tespondent-plaintiff 


"The Court rejecting the application for amendment of written 
“statoment, 


"HELD 2 In view of the сш. as above the ЛОТТУ 
by the Appellants-Defendants Nos. 2 and 3 for amendment of the written 
statement coüld hardly bé entertained. That apart,: thelr application for 
amendment 'of the writtem statement during the Second Appeal without 
offering any explanation for filing the same at this belated stage could 
not clearly be entertained In. view, of the Supreme Court ‘decision in 
^ Shoromami Gurdware Committee ў Jaswant Singh, 1996 (4) Indian Civil 
Cases 564. ` Р ( Рага 9 ) 

Cases referred to 1— 6 КЕ 

(1) Hiralal Roy & Ors. v. Smt. Mati Rani Ghosh & Ors., 
AIR 1984 Ca! 151- na 
(2) Jai Jal Manoharlal y Nattonal dig M Materlal Supply, 
Gurgaon, . AIR 1969 SC 1267 P 
(3) AK Gupta and Sons Ltd. v. Damodar Valley Corporation, 
А AIR 1967 8С 96 . . 
(4). Seth Nanak Chand Shadiram i » Amin Chani куп, 
>" AIR 1970Cal8. , 
(5) Nrisingh Prosad Paul ғ: Steel Products Ltd.,. 
- AIR 1953 Cal 15 Б 2 Жз. 
‘ (6) Mr Jacob Cherian v. Himanshu Kumar Mukherjee & Anr., 
- 1993 (1) CHN 21 
(7) " Shoromani Gurdware ‘Committee v. Jaswant Singh, 
. 1996 (4) Indian Civil Cases 564 


r 


"Mr. Pagus Kanti Dutta, Jiban Ratan Chatirje, Saptangsu 
"Basu and Sat yaray Banerjee о р - for the Appellants 
“Mr S, P. Roy Chowdhury, Bidyut Banerjre, Uipal 
^, Bhattacharyya, Ashok Banerjee, Debabrata Banerjee 
and Rabindra Narayan Рина. ee for the Oppostie Pariles 


- _ Tho judgment of the Court was ал foliowe :— 

‘After tho instant appeal- had been taken up for, hearing and partly 
heard, an application under: Section 107 and/or. Order 41 Rule 23 of the 
_Code of Civil Procedure having been filed by the Appellants/Defencanta, 
Nos.2and’3 the same had been taken up for- hearing and had been 
Boise at length. The aforosaid application having been во filed by the 
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Appellants for amendment ofthe Written Statement in terms thereof, 
for the reasons stated therein, the appeal could not be taken up for 4 
further hearing. -` 


г 


a By the aforesaid application for с, of tbe Written 
Statement, tho Appellants (hereinafter referred to as Defendants) have 
prayed thé Court for amendment of the Written Statement iri térms of 
the Schedule thereof, being Paragraph Nos BA, 9A, 14; 14A and 15A 
therein, Tholearhed Advocate fdr the appellants bad referred to thc 
decisiohs reported in (1) AIR 1984 Cal 1515 (2) AIR 1969 SC 1267; 

(3) AIR 1967 SC 96; (4) AIR 1970 Cal 8 ; (5) AIR 1953 Cal 15 ano 
(6) 1993(1) СИМ 21 in support of his: submission that the amendment 
prayed for should-be allowed for'the ends of Justic:. The sforeeaid 
decisions-‘had enunciated the principles asto when amendment of thé 
pleadings could be allowed by the Court, mn the facts and circumstances E 
therein. 


3 Bythe proposed amendment under OE: 8A of the Sche- 
dule of Amendment, the Defendants have sought to take plea regarding 
notices under Section 13(8, 1 (ЗА) of the West Bengal Premises Tenancy 
Act, 1956 and under Section 52 of the Easement Act, 1882. On perusal 
of the-Original Written Statément filed "by thé Defendants ıt wowld dddly - 
appear that thoy had pleaded that the suit 18 hit by the Thikd Tenancy 
(Aoquisition and Regulation) Act, 1981 and the suit fs nct maintàinable 
ш view of the subsequent ohangesin law, clearly siggesting that they 
are Thika Tenants in respect of the suit property. Despite the pleas so 
taken ın Paragraphe 1 and 2 of their written statement, they had pleaded, 
to the cohtrary, in Paragraphs 11 and 14 of their written statement that z 
they are not licensee in respect of the suit property, but aro monthly ` 
tenantsin respect thereof under the Defendant No.1 governed by the 
West Bengal Promised Tenancy Асі, 1956 Ву further amendment of 
the written statement before the trial Court they had further sought to 
contend that they are irrevocable licensee 1n respect of the suit property.. 
They clearly appear to have taken djsergent pleas regarding status їп 
respeet of the suit property 


' 4 However that may be, on perusal of the judgment rendered by 
the trial Court it would pretty clearly appear that during the triál-of the 
relevant suit the, Defendants did not press the issue Nos. 1 to ,6 before 
trial Court. Tho issue Nos 5 and 6 settled read as follows : — | - 


“5. Are Ње defendaat Nos. 2&3 thikd tenants m respect of + 
the sult premises ? ; ccv 

6. Is^there any relation of landlord a tenant. beiwken the" 
parties ?” n 
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5, The aforesaid issue Мо. 5 апі 6 having thus been not pressed 
by the Defendants during the trial, it-would not be open to them to 
re-agitate the said 8009 Over again. That apart, the relevant suit not 
having been filed by the Plaintiff» /Respondents under the West Bengal 
Premiits Tenancy Abt, the amendment sought for under tho aforesaid 
Pardgraph 8A could’ clearly be allowed at'íhrá stago, in the aforesaid 
circumstances, If- tho Défendants dre fdund td bé ronthly tenants in 
respect of the suit property governed by the Wost Bengal Premises 
Tenancy Act, the sult would fail asa matter of course in absence of 
notice under Section. 13(6) of. the aforesaid Act. That apart, the rssuo 
as regards the-relationship of landlord and tenant between the parties 
not having boon pressed by the Defendante during the trial, the aforesaid 
“pleas could’ not olearly be taken by them at this belated stage, as already 
indicated above. 


6 As regards the amendment proposed under Paragraph No 9A 
of the Schednle of Amendment, the same clearly seems to bo covered by 
the pleataken by the Defendants in Paragraph 8 of their original 
written statement The avetments in Paragtapli 8 of the written state- 
ment filed by their béing, what they are, the imeddment proposed under 
the aforesaid Paragraph 9A clearly seems to bo redundant That apart, 
the question of law sought to be raised therein could very well bo 
agitated before the Court though not pleaded. The amendment sought 
fór under Paragraph e of the Sclitdule о of Amendment could neither be 
allowed at suctí. i 


ў. The ariendment proposed ı under Paragraph 14 of the Schedule 
of Ámendment could neither be entertained as the samo seems to be 
covered by the ‘plea "alreády takeü by the Defendants in Paragraph 14 
of the Written Statement ‘filéd by‘them. Tho smiendmeát icüght for 
under the aforesaid Paragraph 14 could neither be entertained as such. 


8 The s&mendment sought for under Paragraph 15A of the 
7 Schedule of Amendment, as it reads, does not at al]. seem to make out 
what amendment i is actually sought for by the Defendants thereunder, 


‚. 9. In view of the discussidns above, the application filed by the 
Appellants/Deféndants Nos 2 and'-3 for shiendment of thé written 
statemeit could hardly Бе odtertained That apart, their application 
for amendment of tHe written statement during thé Second-Appeal 
without offering any explanation for filing the same at this belatéd itago 
could not olearly be entertained in view of the deci£ion of the Supreme 
Court ш(7) Shoroman! Gurdware Committee v. Jaswant Stigh, 1996(4) 
Indian Civil Cases 564. | | T 23 
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10. In tho premises above, tho Appellants” application for amend- 
mont of the Written Statemént in, terms of their aforesaid relevant 
application be rejected А E + 


à 


<7 + Since the aforesaid application for amendment of the aitten 
statemont bad been filed bythe Appellants in courso of hearing of the · 


appeal, let the appeal be now listed for further hearing... . +, + 
_ There will bo до ordor ав to costs, `- cur AE 
ae eae 2 с Е А 
. ` is 
х = ГУ а 2$ т 


a ы d ғ 
2A i i , 
af CONSTITUTIONAL WRIT JURISDICT ION ] d 


Before Mr. Justice Bhagabati Prósad | Banerjee and. , = 


poe Mr. Justice Ashok Kumar Chakraborty $ $4 guns. 
a 66 7 Decision: January 31, 1997 7 
ed , Lawyers’ Forum for Human Rights, Calcutta ` «Petitioner 
"e Versus pi DES 
` The "State of West Beagal & Ors. "E Opposite Parties і 


. Constitution“ of Indla—Article 21—Death of accused іа custody— 
Duty' of police authority—To protect the person of the deceased—Infary . 
of-the accused —No proper medical treatment —Negllgence of duty of the 
polioe— Torture of the accused in police’ custody Third decree niethod — 

` Must have lImit—Causing death not јене. 


Опе Dalal Gharai along with four other ; „accused persons were 
arrested on 8th October and was kept in the police lock up without 
producing- the Said accused, before the Magistrate The said Dulal , 
Ghatai was beaten, to death and he died on 17th October, 1994. . Dulal 
Gharai had two wives ‘and they visited the P 5 and found Dulal in the . 
look-up upto 15th October; 1994. The deceased Dulal was mercilessly 
Beaten ‘and tortured in the police lock up and bis death was duo to such 
torture by tHo police. -Tho fact of this custodial death was published 
in various newspapers Thereafter, tho writ Proceeding was started - , 
upon the basis of a letter filed by the Lawyers’ Forum for Human] Rights, 
Calcutta praying for necessary orders and directions by the Court with 
regard to tho custodial death . of рша! ‘Ghara Tho E of the, 


“#C, 0. No. 18207 (W) of 1995 1 - "s 


4 


` 


’ 
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"police authority was that when Dalal was arrested on 17th October, ` 


*: 1994 he fell down from the running police jeep in an attempt to escape 
"and.got injured and consequently died. 
I The Court allowing. the writ petition, 

HELD :: A citizen, after he ir arrested, can be kept confined, but 
he has to be supplied with the means of his survival, food, drinks, bedding 
etc. The prisoners cannot be treated like catties, as cattles confined т 
a smill place without providing them any sufficient place to, sleep or to 
ait, The basic human rights of all the citizens of this country should not 
be allowed to M dealt with in such a barbarian manner ( Para 8 ) 


“When d “man и taken into custody, it is of.paramount duty oj the 
police officials to protect his. body. 1/ he ts arrested alive, И is the duty 
of the police officials to release hum, if he is released alive it was not a 
sunple case of suicidé committed by а person voluntarily or involuntarily. 
The police authorities have a duty bf care to the arrested accused 

| У ( Рага 13 ). 

When a prisoner is in lawful custody of another, whether that be 
voluntarily or uswally in the case of hospital or'involuntarily as when a 
prisoner 1з detained by the police or by ihe prison authorities, but the 
position is that there ts a duty on the:persoa having the custody of another 
person to take all reasonable steps to avoid acts of omissions which he 
could reasonably foresee, would be likely to harm the person for whom 
he is responsibie. Б ( Рага 16 ) 

In the instant case, there маза gross negligence even assuming the 
сазе of the police authorities was correct in noi detecting severe injur у 
in the middle of the heqd and In that case, it was not recorded in records 

. of police that he has been brought ia the lock up with severe injuries. 
He was not given any medical assisiance. In the limited: scope of this 
wru the’ widows of the deceased should be compensaied for’ gross 
negligence and overt acts that have been committed by she police 
authorities, - f 2 АА X ( Paral? ) 

"When a man is arrested and kept ın the lock up or in the jail 
custody, his freedom of movement is taken away and heis kept as а сарпуе 
and while he was in the custody of the police or ін jail, he їз entitled to ай 
the basic human rights as ts enjoyed by other citizens inc.uding right to 
medical treatment. Article 21 guarantees - protection of life and this right 
to life means right to live with human dignity Torture of the persons 
inthe custody of police has-become à regular feature im this country. 
п 1з, one thing to use third decree method for the pur pose of extracting 
confession andjor for getting information. But everything has 801 its 
own limit. But this third decree method which із not permissible, catinot 
be used in such a manner which cause death 10 the prisoner. ! 

Ё p А . (Para23) 
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Cases referred to :— E ч 
(a J) Hyde ¥.-Tameside Area Health Authority, 
(1981) Times, 16th April, 1981, CA 
(2), Mackonockle ». Lord Penzance, (1881) 6 AC 424 


(3), Kirkham. Y. Chief Constable of:Greater Manchester Police 
"o e Station, (19803 АП ER 246 p 


(4) Charles Shobra] y Superintendent of Central Jatt; Tihar, 
‚ ' New Delhi, AIR 1978 SC 1514 Sut. 


(Sy "Bandkü Mukti Morcha v. Union o didus > 
+ 1984(3) SCC 161 a 


^ (6) Raymond v. Honkey, (1983)1 AC ' 


07у Leech v. Parkhurst Prison Deputy Government, 
(1988) 2 2 WLR 270 ' 


~ (8) Chameli Singh v. State of U. P., ‚ 1996(2) SCC 549 
M. Tapas Kumar Bhanja D bh TA мд for the Petitioner 


- 


Mr. Indrajit Sen and P: B. Chakraborty ^ Weed -for the State . 


-o€ 


The jedgnaeat of the Court was as follows :— ` 
Bamerjee, J : Thi writ proceeding has been drawn up on the 
basis of a letter filed by the Lawyers’ Forum for Human Заһа. Cal-, 
cutta, praying for necessary directions and orders with regard to the 
death of one Sri Оша! Gharal, who 1s stated to have dizd ш lock-up of 
the Panskura Police Station, , Midnapore, on 17 10 1994. : Л 


2 Thiscase was assigned by Ше learned Chief Justice to this 
Division Bench for its disposal. : у с 

з, The fact of this custodial death was published in. various-news- 
рарегё and that the case of the petitioner, as made out before thia Court, 
is that the said Sm Dulal Оћагаі, since. decoased, along with four other 
accused persons, were arrested on October 8, and that ho was kept in 
the pohge lockup, without producing the said accused before the 
Magistrate within 24, hours and that the said 8n Dalai Gherai was àtaíed 
to have been beaton to death and he died on October 17,1994. Iti 
farther alleged that Sri Dulal Gharai, ‘along with four other co-accuied, 
wore kept in the police lock-up on, October 8, 1994 to еи 16, 1994, 
and all of them wore morcilessly tortured, 


-4 Itisfurther stated that Sri Dulal Оћагаі had two wives and 
the said‘ widows of the deceased Dulal visited Dulal during: 8th October. 


to 15th Ootober, 1994, ın the Panskura Police-Station and found Dulal - 
Ghara; alive It is stated that Оша! Gharai expired. on. 17 10:1994, in” 


the ^ “morning -at 3.00 a.m., because of the inhuman torture made 


24 
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upon him. In the newspaper report, it was claimed that because of the 
custodial violence, the death hed occurred. ‘The case of the police 
authorities before this Court on affidavits by the Officer in-Charpe, 
Superintendent of Police, and others, was that Оша] Сћага was arrested 
alone on 17th October, 1994 But be fell down from the tucning police 
jeep in an attempt to „escape and got injured and consequently died. 
The pase of the police authorities was that чп the early houra of 
17.10 1994, Dalal Ghara: was found moving то the street with some 
deadly weapons ‘and he was taken to the poltce ‘station after ‘such arrest, 
and that he jumped from the running Kip 10 & bid to escape from police 
custody and ‘fell down on the pucca road: It was specifically stated by 
the police authorities before this Court that after be fell down, be was 
again taken into. custody and brought tothe police staten and put up 
іп the Jock-up After some tims, Dalal complained of some.pain in his 
head. .Then the police authorities decided to take .him to a nearby 
primary health centre and that he was prodnced':n a primary health 
centre was'souzht to be proved by means of production of a ticket issued 
by-the szid primary health centre The said token for outdoor patients 
was signed-by some person for.the Medical Officer of the primary bealth 
centre, and їп that ticket, rt was only recorded “as stated by the patient 
fell down from the jeep onthe way to police station, transferred to 8. D. 
Hospital for b:tter treatment’, No time was mentioned end the reasons 
for transfer to sadar hospital for Бецег treatment has not been 
disclosed g 


«o 5, “It ıs further atated that from that primary health centre, the 
deceased Dulal. was taken to Sadar Hospitalwbich i à long way from 
that place and in the jeep, he sat all through and jt was not the.case 
that the .deceased, Dulal was lying down or was carried in a stretcher. 
[tus stated that Dulal waa sittrog in tho jeep all through, but when he 
was produced before the sadar hospital, һе was declared dead. In tbe 
post-mortem. report, ıt was specifically ported ont that the “cause of 
death, ın my opinion, 18 due јо cardto-respiratory failure from the shock 
and hacmorrbage In a case of subdural haemorrhage which Is anter 
mottemn pature and might -have been caused following hit with some 
bgrd,and -blunt substance over, the area, to bp confirmed by further 
investigation and circumstenteal | evidence”. Thys wap the report of the 
Medical Officer who had conducted the post-mortem. The injury was 
on the, „head, but not in, otber paris. of the body . There) pras po wound 
ip other parts of the body. There was no bruises, the brain wes cogne- 
ae 10 the middle of fhe head, there was seyore injury which ‘reaulted 
death, | e x Paves t 


б. мг. Тараз Bhanja, learned Advocate sppoaring for the 
Lawyers' Forum, submitted that Dula) was arrested on tho 8th, and ho 
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Т 
à 


wasio the lock-up titi he died.- The police authorities produced the 
G. D. eatries of the police, station to show, that һе was potat all arrested 
on the 8th, but -he- was ‘arrested for the frat ti ne in the carly hours of 
17t October, and died ın the circumstances stated above. In order to 
venfy this crucial fact, directions were issued by this Court to produce 
the xerox coples of ths G D Entry Book, dated October 8 to. October 
16,1994, the Post, Mortem Report, Unnatural Death Cases Record; 
Dead Body Challan of Dulal Gharat, Lock-up Register dated 8th Octo- 
berto 16th October, 1994, Diet Register dated 8 10.1591 to 16 10 1994 
Excepting the, G D. Entry Book, Post-mortem Report, nothing was 
Produced ; the Look-up Register and the Diet Register were. not pro- 


- duced. With regard to this, purspant to our directions, Sri R. K. 


Nigam, Director General and Inspector General of Police, West Bengal, 
submitted a report on 4 4.1996, ın which he stated that * Lock-up Regis- 
ter and Diet Register” were not maintained in the police station for lack 
of any such provision in the PRB, 1943.. However, a register of persona 
arrested 11 maintained .at the P S in B P. Form No 56 A, vide tegule- 
tion 323A of PRB, 1943 . Further, arrival of pruonersin the police 
station is noted in the General Diary. It was also stated that à memo- 


- randum of expenditure incurred on account of feeding of prisoners at 


police station “and on the way to hazat during a month 1s sent to the 
office of. the Superintendent of Police by the Officer-in Charge of the 
police station at the.ond of the month. The ssid provisions of PRB 
were followed at Panskura Pouce Station. i 


7. It-was further stated that for the lack of provisions in the 
PRB, 1943, therefore, nò requisition was made from Panskura Police - 
Station by. the authorities concerned for supplying of Lock-up Regyster- 
and Diet Register not maintained in the police stauon 1he D G and 
Inspector: General of' Police had also stated that as por the available 
record, the accused Dulal Gherai was arrested alone on 17 10. 1994, and. 
fell down „from the running police jeep in an attempt to escape andgot | 
injured., No other porson was arrested’ with bim then by'the Panskura + 
P. S. The records :of:-Daspur P S. were also checked and no such 
arrested persona ‘were found to be sent to -Daspur Р S. as alleged 1n 
some newspaper reports. It-was further mentioned that the departmen- 
tal proceedings vide Midnapore District: Proceeding Nos. 4/95 & 5/95,. 
dated 17 04 1995, ‘had been initiated. against 5 1,B Bag, and A 51, 
Amar Char, the then О. С, and the then А S L of Panskura P S, 
respectively, for negligence aod deriliction of duty in not providing 
timely medica] astiitance to the injured acoused person and to verify 
the allegation that the deceased Dulal Gharai was arrested on a date 
other' than 17 101335 ete Tho- departmental proceeding was under - 


enquiry. ' "E Й 


4 
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8 Itisavery unfortunate State of Affair ifthe contention of the 
Director General & Inspector General of Police is accepted that no lock- 
up register is. required to be “maintained at the police station, and/or the 
diet register... The lock-up register 18 required 16 bo maintained showing 
when an accused had been put up m the lock-up and showing move- 
ments of the'accused, e. g .when an accused is taken out from the lock- 
up to the Court. The same н also required to be recorded and the time 
inoluding the time of ‘departure and arriva] back to the police station 
їз also required tò bs recorded. For the purpose of interrogation also 


` if an accused is taken out from the lock-up, the same bas to be recorded. 


It cannot bs accepted that when an accused 13 ‘arrested, he should be 
treated like a cattle He cannot be taken from one place to another, 
without maintatning any record It has to be romembered that when а 
person is arrested on some charge or offence, bis other rights are not 
suspended Tho lock-up register must Indicate how many.accused have 
been keot tastde the lock-up and their respective movements The diet 
register should be maintained to show how many accused were there and 
the food and/or the tifa that were supplied to the accused from time to 
time must be recorded The matter should be viewed from another 
angle. The diet register 1s also a piece of evidence that the accused were 
supplied with diets by the suppliers. The prisoners cannot be denied of 
thele food and drinks and other amenities as available to the citizens. 
A citizen, after he is arrested, can be kept confined, but ho has to be 
supplied with the means of his survival, food, drinks, bedding, etc. The 
prisoners cannot be treated like cattjes, as ове? confined in a small 
place without providing them any svfficient place to sleep or to ait. The 
basic human rights of all the citizens of this country should not be 
allowed to be dealt with in such а barbarian manner. The law nowhere 
has conferred such a power upon the State and/or the police authorities 
to deal with the accused persons In.such a fashion 


9 The State should immediately take steps to direct cach and 
every police station within the State to maintain compulsorily a lock-up 
register and diet register which sbould be made open for inspection to 
higber anthórittes, otherwise there is every chance of making abuse of 
power 


10 The facts of this case indicate that the police authorities have 
failed to satisfy the Court about their borofides in (Бе matter. The 
possibility of killing Dulal by beating cannot be ruled out on the basis 
ofthe post-mortem report. Tt was surprising that inspite ofthe post- 
mortem report, the District Police Autborities did not take any step to 
investigate to find out the truth or otherwise The Director Genera] & 
Inspector General of Police had tried to escape bis responsibility by 
saying that the disciplinary proceedings for negligence on the part of the 


r 
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poli РА "by nót providing tinfely medical. assistance and for not . 
* providing materials to verify-the allegation that the-deceased Dulal was 


arrested , on: а -date, othor thar'17 10 1994. -So,, the ресе &uthoritjes ^ 


» have also preated a Moab about the conduct of Rd police officials. 


p 
ely. i Tris stated ; that; ^de, matter ha already; bean тебетей | to the. 
State Human Rights Commission and the Commission has found that it” 
wat a сазе of cugtodig] death which resulted from beating, which, ш our 


> view, supports the view expressed in the post-mortem report. It 1s within, 


the'scope of this writ application and in view of the détermination mado’ 


7 by.the State Human Rights Commission,we propose not to.pass any ^ 


` order Imposing punishmest and/or апу penal measure excepting deter- 
munlbg the question what ib the relief tho. widows oftke deceased, wona 
get ın tho admitted fácts.and ‘carcumstancee- of ше case - 


M "R. Eyen.: assuming, ан. the, сазе | of, the Бол: anthénities was 

rrect that after arrest while he was brought to the police , station in ibe 
Jeep, Dalal died as he atte) npted to escape byj jumping, out from the jeep 
“pod sustained | injuries. Ths is nof the entre fact ltisén i admitted 


r 


postion t that tha police party did: mot nótioe, any injury on bia head” or’ 


on, the, b bo у, and on thet contrary, found `i “that ће was,bale and heat ty, 
and that was the, reason, е was strali taway put nte "the lock -üp and 
that it "n the саво of ‘the police authorities ' that jai some time, рша! 
рина, o ofa some рат m {he head, hó was taken to the primi y health ^ 
centre. e, primary . health centre "certificate 18 highly suspicious and 
Bai unreliable. Even asming that it jsa, reliable piece of: document, hn ` 
document shows that he:has recorded the statement. of the accuged that 
the accused, had fell down from the jeep and ‘somebody. on behalf of the 
Medical Officer of the- primary health centre recommended. fer transfer 

~ tothe Dustriot Hospital for better treatment, « Itis not understood what 
is meant by better, treatment" The ce ificate does not show what 
"was tlie typo: “Of аба or Injury whick required ttet treatment. 
Tie certificate, if it has poen given by. a Medica Officer, auch a Medical 
‘Officer ls ‘guilty of ` kroas qeriliodon: а of duty and | has done’ something 
|o whlch ti ck contrary to^ medical ethics. It, is his duty to point Gut what 


was his own finding regarding the injüry or the illness. of the accused for - 


which Ne WasGirestittg transfor’ For better trehthient; ТЫЗ sh6ws that 
bber treatinedt is required; but beiter treatment for what, tbat is hot 
thdicatéd '^It is^a баю" Where no'Court ón ‘earth could rely où such a 
picts of chit запой by the primáry health centre,1f at all’ Then the fact 
fe that ‘tho ‘accused 00141 was taken to the Sadar Hosprtal by jeep. 
Phere is Ao‘ Whisper that ‘he was' 11 and: requited rhedical treatment. 


* The post-mortem ‘report "certifled that there was: severe пушту in thè | 


miile of thb'head but the police authorities ‘remained ‘aignificantly 


mE 
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` silent. Itismotu base that. the:pollce officials were"all bludd dod could 


+ 


not,sqe with:their суёв. ' If ‘there was severe head’ injury and theinjury 
m the middle head; such an injury could riottàkc place in & bid to:cscapo 
from‘a rdnning jesp. In- that event; there wbuld hdve been some other 
injuries On tomo other-parts -ofithe body and «thevinjurtes-at the back of 
the head oron thessjdo dr on tho: front of the head: ' Bur the injury was 
justinthe middle of the head, for which; according to the pon; -fnortem 


pops Dulal died = ~r E озун hone 


Cds EM в; > post тй пбдеў КЕП füaiates ibaisdch án Ногу 
"n be caused’ Ъ by à ‘very ‘Bard and’ bidnt sübsta The most 
Ilnpbridut, qüáition ii What n ‘the’ duly 488 redponaibility of thé Police 
Offiübfh üftet thd рёгёов ' {в being atréstéd atid taken lt The custody 1 
Саз it'bé bard ин the Ьдисв dfter "тген had no (o Fesponkibility" Mhd/or . 
idoli th prétebt tho bodies of fhe Ucthbtd person? The answers, 
how Wiet Lor imin Y lakeii mto cuitody; mu ча df paramount daty of the 
‘polich folder to protebt bis Body. - IF Веза Ьа alive, it i£ thd duty 
bt the раіс ЫНЧА 6 réléaite “hin; if hèis released aliyo- It' Was not 
Á Pnpled Gast oF шае дшш са Бу à ‘Bers voluntarily бг involun- 
tanly The police authorities have a duty of care to the artéstéd attused. 
К ps having lawful pustody of another, 1$ bound to take due care 

кү at pb dy Hot евр cape. . Escape may be by brea the 

A afid/or put ting “an nd fo hilfe. The police 16 ubder à 
e 6 870 йага а 8 man from. pls à own act of self-destruction. * Well а 
man igin ойсо сш ody, Be 12] PE ly caged and th there he should Hot 
be, allowed to olf destriehoi There Е a "duty on the porhon having 
castody Of another td take P feióngbl е steps to avoid acti ol банов 
whic He gould геазопаЫ) nds Woila кїў to harm the person 
on w jom be, has” тев Pinnbuhiy. , While Ап accused їв arrested and 
iakon Àp p 0 i$ jeep; rit 5 un: bound on 9095 i the j patt c of the arresting 
party! to, ‘sep th that dé ‘cannot taoa үе by T tom tho pólice кер. "There 
wore several’ 501160 "осла an in the кер: and not understood how he 
óopld ja jump c p otf fion "the rep whea th the жер was nthe ronhing ‘condition. - 
It has oth been es abiished 4 tbüt ‘Duja "ia usa 1 tbs connection, 
i dá ‘profitabl. e le to ‘refer to thé « observation ‘6 ‘Lord Denning MR m 

pda \ Y Tameside. Area Health аи (1981) ' Times, 16th April, 
Di CA, wherein thé Principis t br volenti nen Jit Tüjuria was cónsidered. 


The observations Siero as’. oli Owe : — 


*Butit is, still "unlayfal." Itas — to одеа im 
which yas, and A. stili, part „of the general law of : England ; 
(2)-Mackonochle, КА Lord, Penzance, (1881) 6'Appeal Cases 424 at ps 

.( por- Lord Blackburn.’ The suicide'a body.was not buried 1n the 
: churohyard.wjth Christian rites. You will remember the gravedigger’ 
" ‘scone, 1n Наше! · Act: Jade 11 “Is she. to be buried ш Chrntian 
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burial that wilfully socks her own salvation?” I know this all 
sounds very out of date, but it has a useful lesson for usin modern 
times T foel it 1s most unfitting that the personal representatives of 
a suicide should be able to claim damages ın respect of his death 

At any rate when he succeeds in: killing himself And I do not seo 
why he should be in any better position when he does not succeed 

By his act, та self-inflicting this grievous injury, he Las made himself 
a burden on the whole community Our hospital services and our 
social welfare services have done, and will do, all they can to help 
him and his family in the grievous injurv that ho has Inflicted on 
himself and on them But I see no justification whatever in his 
being awarded, in addition, the huge sum of £200,(00, because he 
failed in his attempt. Such a sum will bave to be raised, 1р the long 
run, by society Itself, a sum which it cannot well afford The policy 
of law should be to discourage there actions I would disallow them 
altogether, at the outset, rather than burden tbe community with 
them Especially when, as this experience shows, they all fail 1n the 
end  Atany rate, all failed before the trial Judges until this one, 
and this one now fails before оз” 


14 In (3) Kirkham v. Chief Constable of Greater Manchester 
Police Station reported ın (1980) 3 АП ER page 246. the question of 
suicide by a prisoner at a remand centre when the prisoner bad suicidal 
tendencies, was considered. In that case, the prisoner was ап alcobolic 
with sutcidal tendencies After a suicide attempt, he was admitted to 
hospital, but was allowed to discharge himself on the next day. The 
day after following a domestic argument, ho was arrested on the charge 
of criminal offence. The plaintiff, namely the widow of the deceased 
prisoner, told the police that the deceased had recently tried to commit 
suicide, At his appearance before the Magistrate the next day, the 
police objected to bail and he was remanded to his custody for hi$ own 
protection However, the procedure for informing the prison authori- 
ties of tho prisoner’s sutoldal tendencies by completing the form of 
éxceptional risk prisoners stating that the prisoners had suicidal tendon- , 
6les giving the relevant details and handing that form to the Magistrate's 
Court 'gaoler' for transmission to the prison authorities, rf the prisoner 
wasremanded in custody was not carried out in case of the deceased. 
Atthe romand centre the deceased was treated like a norma! prisoner 
and placed іп а cell along, where he committed suicide by hanging. 
The widow brought an action against the Chief Canstable claiming 
damages for negligence by the police in failing to pass on to the remand 
ceatro information relating to the deceased's suicidal tendencies It 
was held by tho Court below that when the police took the deceased 
into oustody they assumed certain responsibilities towards him, in 
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Particular, the responsibility to pass on information which might affect 
his.woll-being when ho was transferred from their custody to the prison. 
authorities and that assumption of responsibility impose on tbe police 
a duty to speak. By fading to complete the form for exceptionally 
risky prisoners and thereby pass on to the remand centre information 
relating to the deceased’s suicidal tendencies, the police had becn in 
b each of.that duty, and it. was further held that having regard to the 
change 10 public attitude to suicide as evidenced by the abolition of thc 
Crime of Suicide by Suicide Act, 1961, the widow's claim was not an 
affront to the publio conscience, nor would it shake the minor citizens. 
ln that oase; again on the basis of'the evidence, it was accepted that the 
deceased would have worked fairly consistently Nevertheless, it was 
Tegarded £30 a week, or #1000 a year, making £>,000 in all, and this 
finding made by the Court below, was not interfered with by the Court 
of Appeal. i бо, 


15. ' Therefore, in our view, when a prisoner is 1n lawful custody 
of another, whether that be voluntarily or usually in the case of hospital 
orinvoluntarily as when a prisoner is detained by the police or by the 
prison authoritios, but the position 1з that there i8 а duty on tbe person 
having custody of another person to take all reasonable steps to avoid 
acts of-omissions ‘whioh he could reasonably foresee, would be likely to 

,harm the person for whom hois responsible Even assuming that the 
arrest was mado and the accused was taken in a jeep, и was the duty on 
the part of the police authorities to see that the accused could пої escape 
from the jeep by Jumping or otherwise and accordingly even assuming 
thatthe case of the police authorities was correct, in that event tho 
police authorities have to take reasonable steps to avoid actual omission 
which they could reasonably foresee which 13 likely to harm the person 
for whom he ts responsible 


16 But, in the instant: case, there wasa gross negligence even 
a;suming the case of the police’ authorities was correct in not detecting 
severe injury in the middlo of the head and ın that case, 1t was not 
recorded in the records of the police that he has been brought in the 
Іо: up with severe injuries. He was not given any medical assistance М 
on tho oontrary, he was taken toa primary health centre and the primary 
health centre's role 18 very alarming and suspicious, who amply recom- 
mended transfer to the’ Sadar Ноариа! for better treatment. Even 
assuming that he was "1myuréd,. the police authorities were fully respon- 
sible for not making available to the accused timely medical assistance, 
Every person has a right to get medical. assistance. timely and effectively 
while he „таз in, police custody and by not,making available all this 
medical assistance, if, according to the police authorities, he was 
arrested alive, there was gross deriliction of duty. In this сазе, according 
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^ x ү 
to the “finding made by the Huinan Rights Commission, the pclice: 
authorities аго guilty of killing him in police- custady and'accordingly. М 
int the limited scope of this writ application, the widows of the deceased 
acouséd should bs compensated for gross-negligence and overt acts that | 
have-beon committed by- thé police avihonitiés. ` Public policy demands 
that-the policó authorities who are guilty of-such gross negligence and 
responsibility- for death in "police. custody;should be asked to pay due 
` and proper ‘compensation, Tho widows ‘have been helpless because of ~_ 
such’ death- - Accordingly, "the State-should ‘pay compensation of. 
Ra llakh-n tota), to-both :the^widows, as because of the negligence or 
otherwise on the part of.the police officials, they bavebeen madé widows - 


x , and became ‘helpless. Unless this. course of action is taken as a-matter 


of' public "policy, people's confidence on the judicial system of this 
country would be -completely nugatory. -Ifthe ght under Article лоб, 
thé Constitution ıs violated, the same could not be taken by the Courts 
“go lightly. >The affidavits, filed Бу the police. quthoritics including the 
Offloer-inyCharge of the police station, the Superintendent of Роцсе`& 
- the Director General of; Police cou'd:not be грей upon by this Сощ ag 
the same is contrary tq their own records. and that jt is admitted shat,the 
disciphnary,procseding bas been, imtugted. The, diseyplinary-proceedipg | 
is for, fhe purpose of maintaining discipline 1n the pojfce,administration, 
„Bet, by simply maintaining, discipline in the police administration, the - 
widows who haye,a right to, compensation, could not be denied and 
deprived-for such Joss. . Si) ues DNE 


4 


echt 47. Further, the Siate Government is’ diso directed to саше ап 
enquiry to"ünd ош who 18 the person’who has issued ‘certificate fróm 
{he primary Bealth centre ‘and ‘take “action against the íaid Medical 
Ober of that primary health centre in accordance with the Jaw sô that _ 
‚ in the future, they do not issue such a' misleading note. It also appears 
tous that correct; things have not been recorded in the,said ticket 
Further, the State, Government . should? also investigate and take steps 
why on the basis of the post-mortem report, :steps were not taken фу the 
authonties concerned. ^ u '- OU tp de ү с 
EU PES i t 0 "uo. КА; Г; “т d o£ etoc C0 . 
‚ 18. (The, Supremg “Court in the. case о (4) Gharles S] obràj y.~ 
Siperimtendent, of, Cepiral, Jal, Tihat New Delhi, AIR 1975 $C.1514, 
hold that the Court pan, intervene with pripon administration {Вуд cone 
хорови rights or statutory prescripfipns are, transgressed to the jury 
of the, Prisoner, but jt.degbges tb interfere, where lesser matterpare . 
plonernyolved. ~, с 0. ws ы 


+ 


motel, t 


Boe iint gage а 
2245195 In(5) Bahdhu Мик -Morcha -v,- Untohof'India roportedin «- ^ 
1984(3) SCC 161, ‘the Supreme Court have -held that'nght to Шуе иһ - 
"usan dignity, (ёо from ‘exploitation, enshrined’in Article 21; derives - А 


& ^. - 
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itu life breath from directive Princtpkss of State Policy and particularly 
Clause (c), (f) of Article 39 and Articles 41 & 42 Therefore, 1t must 
include nrotectionzof health apd protection against abuse and that there 
isa mgbt to lvè with basic buman dignity It. js needless to point out 
that evory citizen has a пёс against torture, cruel, unusual and degras 
ded treatment В a 


^. 29 In(6) Reymond v. -Honkey, (198311. AC. and in (7) Leech v. 
Parkhurst Prieon Deputy Goverement, (1988) 2 WLR 270, it was held 
thet a person who by-virtue of any enactmeht detained in prison of 
„ elsewhere, retains al) bis rights ae citizen excepting thcee teken away 
‘expressly ot bydmplicatidn: — ^ со а 


; 7221 In (B) Chamell Singh v. State of U. P., 1996 (2) SCC 549, tho 
Supreme Court, Inter alia, held that ın an organised society, the right to 
live as human being is not ensured by meeting only animal needs of man, 
Tt assures Only when ho is assured of all facilities to develop himself and 
19 freed from restiiction which inhibits. his growth Right to life 
guaranteed in,a civilized society implica right to food and right to decont 
environment, medica! care and shelter ^ Thero are- zaid to be tho basio 
human rights known to any civilized Society. i d 

~ 12 Accordingly, а person who has been arrested by the police 
and had been kept confined, ‘rétaine all his fundamental rights as the 
same had not been curtailed and taken away by any law When a man 
is arrested and kept 1n- the lock up or in the jail custody, his freedom 
Qf movement Is taken away and he is kept as a captive. and while he waa 

^ m the cpstody,of the police or in, the jad.. he із entitled to all the basic 
"bpman rights as is enjoyed by other citizens including right to medical 
treatment. Article 21 guarantees protection of life and this right to 
life moans ЧЕШ to live with human dignity Torture of the persons in 
‘the custody of Police hae become a-regnlar feature in this conpity, It 
h one thing to use third decree method for the purpose of extracting 
confe«aion and/or for getting information But everything bas got its 
' own limit, But-this third decree meibod which 33 not permissible, 
cannot be used in such а manner which cause death to a prisoner. ‘It 
таз а duty on the part of.the police to maintain Jaw and order and they 
are the custodian of Inw The police is not. a servant of anyone excep- 
ting that they are the servant of law А law enforcing authority cannot 
be allowed to Чаке law init» own hand and to Lil а person in police 
custody In tho instant case, the Human Rights Commission has 
enquired into the matter during the pendency of ‘this case before us and 
` found that the accused was killed in custody ard waved certain direc- 
tons including payment of Rs 250C0/ as ad interim compensation. 
Inthe instant case, wo are sorry to placo of record that even tho 


, 
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Director General and Inspector General of Police has simply relied 
upon the statements and records prepared by tho Officer-in-Charge of 
the police station and that on that bast affirmed an effidavit before this А 
Court [tis very unfortunate that 1. the matter like this they have not 
performed their duties as required When the .omplaint 1s before the 
head of the po'tce administration of the State, it was his duty to enquire 
and after the enquiry, to make statement before this Court taking 10а 
fullest responsibility Mere drawing up ofa disciplinary proceeding 
against the erring Officer will, not serve the-purpose We have no 
hesitation in holding that this- Court was, sought to be misled‘ from the 
very beginning by filing affidavits which could not be relied on as the 
samo were full of contradictions It 1s very unfortunate that the 
post-mortem report which clearly suggested that the death was due to 
hitting the head with some hard substance: Under such circumstances, 
it was surprising that the police adminutration of this State remained 
tugnificantly sient. Having regardto all this, we have no option but 
to direct payment of compensation td Bext of kin of the deceased 


Z Dulal: ` 


- 23. In the result, the writ аррНоапоп succeeds, and the State is 
directed to pay a compensation of Rs. 1 lakh to be divided equally te 
both the widows in all, within two months from today The endeavour 
of Mr. Вһепја who had initiated the proceedings on the basis of a letter 
written-to this Court, 15 highly appreciated and the seme is placed on 
record. Ў 


It may bo mentioried that the Human Rights Commission bad granted 
interim compensation of Rs. 25000/- to bo' paid to the next of the kin of | 
the deooascd -Dulal .Gharai ' Tho sum directed by us, 14 to be „paid ш. 
addition to the sum awarded by the Human Right, Commusion and we 
make it clear that the order passed by us shall not in any way affeot the 
power of the Human Rights Commission to proceed with the matter'and 
deal with the matter as the Commission may think fit and proper 

Liberty to menuon. 


Lator— Let plain copies of the relevant ordering poruon of tbis 
Judgment (countersigned by А R Court) be aven to the learaed Counsel 
tor the parties, 

` Chakraborty, J. : lagree 
S K.G. 
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t a + ° N CIVIL APPELLATE JURISDICTION] . 4 
|| Before Mr ,Visheskwar Nath Khare, Chlef Justice'and 
Коу ' Mr. Justice Samir. Kumar Mookherjee 


Mo M Decislon: March1,1996 >` | 

NS “Life Insurance Corporation of India & Anr. fos Appellants 
7 } Регзиз ' - ШЕ: ‚ D 

Mie Báraoay Ноа & Ors Etat e jon Respondents? 

е Тюөагапсе Corporation of Tadia- & Ам E ..... Appollants 
Versus f í 

Govardhan Nopany & Ors. ys —— Respondenti* 


Public" Premises ( Eviction of Unauthorised Occupants ) Act, 1971— ` 
Section 4—Eriction of unacthorised occnpants— Notice by Estate Officer 


—Satisfactlon of the Estate Officer necessary, ; ., 
Life Insurance Corporstien “Act—Section- 21— Равне corporations— 


Directions of the Central Government. К tic 
: Tho -Estate Officer of the Appellants Чапа riotlces for кенде 


"ofthe 'respóndents ontwo grounds namely; (1) default and (2) alteration 5 


of the. premises in occupation: of the tenant ‘causing ‘damage toit. 


- Tho firat ground 18 common. in both tho cases but the seoond ground 


B 


was mentioned „only in the matter wherein the tenant was Govardban 
Nopany and, Another The writ petitioners-reapondenta moyed writ 
petitions. before, the High Court challenging these notices. The Triel : 
Judge disposed of. the said writ petitions by. directing the appellants not 
to proceed farther 1n the. pending cases against the respondents. The 
appellants, therefore, proferred appeal before ‘the Division | Bench 
challenging this order. С 

7. The Court while’ allowing the ‘eppeal, 

-` HELD: Ifwe'are to accept, the contention of the respondents that 
the Estate Officer acted arbitrarily or without аму application of mind 
because the materials would haye shown that ‘there was no. occasion for 
initiation of any procesding ‘whatsoever, as urged on behalf of the Respon- 
dents, there, would be necessity for ws to acr on сегілів presumptions 
which we ‘cannot de ік the absence of further. facts. - Secondly, it would 
also require us, аза Cowrt* of writ,- to. 749 into the sufficlency of the 
` opinion formed by she EstateDfficer which, tn view of the principles laid 
-down h the case of Aikoka Marketing Lid as beyond the scope of a Cours 
of writ. * The point ‘urged by the respondents; therefore, im our view, cannot 

* Appeal No. 158 of 1995, Matter No. 3655 of 1994 & 
Appeal No. 159 of 2 Matter No `of 1994 * 


reo cea 
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have any substance, The firding of the learhed Trial Juage on the basis 
of which he interfered with the notice issued by the Estcte Officer also, 
for the reasons stated aforesaid, do not stand scrutin y and we,acco* dingly, 
вві aside the impugned order ( Para 10 ) 


It із, however, well setiled that any a iministrative instruction would 
wot fetter the hands of the Court in making a different judicial construc- 
tion, nor would the same prevail in case of conflict with statutory provi- 
sion, bui, im. thé Instant case, the question has to be mooted before the 
Estate Officer, who is the statutory authority ( Раға 10) , 


Cases reforred to :— 


(1) Ashoka Marketng Lid v. Sahu Jain Services Lid & Anr., 
AIR 1921 SC 855 
(2) Union of India» Amrik Singh & Ors, 
‚ 1994 ISCC 269 
(3) Kumari Shrilekha Vidyardhi y. State af О.Р & Ors., 
E AIR 1991 SC 537 ` 
(4) Sugrib Singh & Anr v Punjab Natrona! Bank & Ori., 
1991(1) Cal LJ 408 ` > 
(5) Lee and Mulhead (1) Prt. Ltd у. The Board of Trustees for Me 
Port of Calcutta & Ors., 1992 (2) Cal LY 9 
The judgment of the Court was as follows :— 

: Mookherjes, J.: These two apprals are directed agamit the order 
df a learned Single Judge'in a proceeding, at the instance of the respon- 
dents to the -present appeal, inter aha, challenging a -how-cause'notice 
Issuéd by the Estate Officer of'the appellants with regard to the premises 
осёир1ва as ténants by the'writ petitiones in the two Gasca 


2. Notices were Issued for ejectment df the respondeiite on two 
grounds, namely, (1) ground of default and (2) alteration of tbe premi- 
sesi1n occupation of the tenant and thus causing damage toit 1t may 
be noticed, at this stago, that the first ground 13 common tn both the 
casos whoreas the second ground was mentioned only in the second 
matter wherein the tenant was Govardhan Nopany and Another, 


3. As stated above, challenging the said notices, the writ applica- 
tions were moved. Tho learned Trial Judge, by the ımpugoed order, 
inter alia, beid that the guidelines, purported to have been 1saued by the 
Central. Government, on ‘which reliance was placed by the writ petitio- 
nets, did have application to the cases in question and on the basis. 
thereof the eviction proceedings iniuated against the writ peutioners 
were liable to be withdrawa The learned iria] Judge, on the basis of 

. such view of his, direcied the present appellants not to proceed any 
further in the ponding cases against ‘the reépondonts 


А 
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4. ' Varloàs ККУ of me "have! bes ned before e ur, on behalf 
of the contesting parties; includ: ‘ng the con'entions on merits about the 
grounds af eviction, which were to be under ;adjudication'before the 
Estate Officer. We were also add:essed on the point that, 1n spite of 
limited powers of the. Writ ‘Court. in view of the admitted: ‘factual 
position, the notices were — rightly "declared to be unenforceable as 
Otherwise to-allow the Estate Officer to proceed on the basis of such 
notices would be to allow a mala fide and/or arbitrary or colourable 
proceeding to continue;  ' à 


5. The appellants have contended, mainly, that allthe questions, 


_ both of fact'and law, danvassed before the learned Trial Judge, can well 
bo raised for adjudication before the Estate Officer, in. whom the Legis- 
lativo Authority-bas vested the requireo yurisciction and which, because 
of such vesting, can incontrovertbly be said to be an efficacious alterna- 
tive forum. , Secondly, it bas further been argued that the Memoranda 

“In question, relied upon by the „Writ Petitioners/Respondents, being, at 
‘beat, administrative. instructions, cannot legally, nullify any statutory 

^provalon, отеп assuming such memoranda to have application. 

."' 6: On behalf of the respondents, it has been emphasized that it 
can "be presumed that the Estate ‘Officer, while: acting 1n terms of 
Section 4'of the Public Promises (Eviction of Unauthorised Occupants) 
Act, 1971, had opportunity to' look into all the relevant documents, 
including ‘the replies given on bebalf of the respondents, categorically 
denying the allegations ‘of default in the‘ payment of rent and if such 
documents had ‘beon taken into consideratiofi there would not have 
been any occasion even for initiating such a proceeding Secondly, it 
was argued, rogarding:the ground ol diteration of the premses causing 
damageto the. same, that the-natore of alteration was such that even а 
man of'reason would not have ‘taken the same to becapable of causing 
any damageto the promises ‚апа attracting the grourd ofevicuon In 
the background of above, lastly, ıt has been: contended on their behalf 
thar thë action of the Estate. Officer in ex facte, arbitrary ^ 


^. 777 Reliance bad bee placed on behalf of both the sides on the 
decision in the case oí (1) 4 Ashoka Marketing Ltd v Sahu Jain Services 
Lid. & Another reported m AIR 1991 SC 855 ‘For the view wo propose 
to take Ys. wish to “deal with the maibtainability of the proceeding 
initiated’ by the: “Estate Officer first Section 4 of the’ ‘Public Premises 
(Byrétion "ef Unauthorised Occupanis) ‘Act, 1971 vests the Estate Officer 
with tho authohty te to issus a‘ notice upon formatión of an opinion that 


- a person 18 in unauthorised occupation of any public promises and н. 


liable, to | be evicted , А 
з. ` Thé máterials o on jecord, even assuming leave sufficient scope 
for contest, о caünot bo sald t to be во iisufficient “as to persuade us to 
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hold that tho opinion formed bx the Estate Officer in issuing the notice 
was cither perverse, mala fide or arbitrary. 


.9 It will now, of ourse, be open to the party affected bv the 
*how-cause notice or who has been directed to show-cauie to place hrs 
documents and materials in course of the proceeding pending before tho 
Estate ‘Officer, including evidence sothat'hecan arrive at а proper 
satisfaction in tho matter of issuing an order of eviction as an upautbo- 
rised occupant It ıs pertinent to note, in this connection that the 
flnal order of the Estate Officer, 15 appealable before the District Judge 
Appellate Authority 


10 If wo are to accept the contentión of the respondents that the 
Estate Officer acted arbitrarily or without any application of mind 
becapse the materials would have shown that there was no occasion for 
initiation of any proceeding whatsoever, as urged on bebalf of the 
Respondents, there would be necessity for us to act on certain presump- 
trons which we cannot do in the absence of further facts. Secondly, 
1t would a130 require us, as a Court of Writ, to go into the sufficiency of 
the opinion formed by the Estate Officer which, in view of the principles | 
laid down in the саве of Ashoka Marketing Ltd (supra) is beyond the 
scope of a Court of writ. The point urged by the respondents, there- 
fore, in our view, cannot have any substance. The finding of the 
learned Trial Judge on the: basis of which he interfered with tho. notice 
issued by the Eitate Officer also, for the reasons stated aforesaid, do not 

` stand scrutiny and we, acoordingly, set aside the impugned order. , The 
other contention which, in our view. requires to be dealt with 15 
about the applicability of the Momoranda iseued by the Central ^ 
Government and so strongly reliod upon by the respondents . Adml- 
ttedly, the said Memoranda are executive directions The provision of 
-Section 21 of the Life Insurance Corporation Act bas, in this connection, 
been referred to on behalf of the respondents to substantiate their con- 
tention that the sard Memoranda can be taken to be directions given 
by the Central Government, which were to guide all Public Corporations 
їр particular, as in this case, the Life Insurance Corporation of India 
Although arguments have been advanced from both ‘he sides with 
regard to the binding nature of such Memorenda, we do not think that 
such contentions, which have been raised before us or which were ratsed 
before the learncd Trial Judge, are not canvassablo before the "Estate 
Officer as consideration. of such contentions would certainly be a part 
of the process following which he has to arrivo at this satisfaction. Wo, 
therefore, sitting in the writ appellate, jurisdiction feel it advisable not 
to express any view on the same but Keep the: same open for adjudica- 
tion by the Estate Officer in course of the proceeding pending before 
him. Itis, however, woll settled that any administrative instruction 
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Suis not fetter be bends ‘of the Court ЕЕ а егер judicia) 
construction, nor would the’ same" prevail 10 case of conflict with atatu- 
tory provisión, but, {п the instant case, il © question bas to be mooted 
before the Estate Officer, who-u'the statutory adjad. aung authority, 
vide the cases of (2) Union of India v. Amrik Singh & Ors reported ш 
1994 ISCC 269 and Ashoka Marketir g (supra). . 

11. With regard to the other contentions, since thos are really 
їп the dature of contentions on factual aspect, jtcan very well'be adjudi- 
cated'by tho, Estate Officer ‘concerned. We are of the view that the 
learned Single Judge, sitting in writ jürisdiction, ought not to have gonc 
into the merits of such contentions and decide tbe matter himself in 
exercise of such wut Jurisdiction! but should "pave, га all propriety, left 
the points open for adjudication by the Estate Officer. We hold thu 
view аз the “stats Officor would Bo a more efetive forum in entertai- 
ning the question of facts, which even on the lace of the documents and 
matenala, whiohs,have been placed before us, cannot be said to be 
beyond dispute and controversy and the Estate Officer has been vested 
with the jurisdiction. statutorily to go 1010 (Бе evidence for resolution 
ofsuch.dünputed questions, of, fact. It 1s nccdicss to add that such 
disputed questions of fact should have а Complete and effeciuve conclu- 
sion in Jaw and may be required to be “decided on evicence. We, accor- 
dingly, tot aside the factua! findings of the learned Trial Judge. 

^ 12. The. ‘appeals. aro, for the reasons aforesaid, allowed to the 
extent radicated above.. The order passed by the learned Trial Judge, 
impugned in the appeals, 1s set amde. The Estate Officer 1s permitted 


` to proceed with the pr oceedings injunitd by «him in the respective cases, 
. according to law and on merit. . АН the contentions which may be 


raised before liim, including the contentions, which we bave refered 10 
hereinabove, would’ remain open for adjudication , by. bim on thc 
шпора), 4nd evidence to bo adduced by the parucs 
: 13., ‘Before parting | with the appeals we would like to noni that 
the ‘decison reported ш (3), AIR, 1991 SC 537 ш not attracted in the 
prosont cases and Abose reported in (4) 1991(1) СЗ 408 and (5) 1992 (2)* 
CLI 9 are distinguishable on facta. 
There wil! be no order,as to costs А 
After the -judgment was ‘dictated, the learned ‘Counsel for the 
respondents prayed for stay of ше орегапоп of our judgment and order 


~ Such prayer is refused. 


* All pargies concerned аго toacton a xerox — copy of thus 
judgment and order on the usual ee 


Khare, C.J. : lage Е wed 
S. K. G. ne Ll | 





a 


D 


276 - Vikram Organics v Anirox Pigments 1 1997 (1) CLI 
[ ORDINARY ORIGINAL CIVIL JURISDICTION 1, 2 07 
“Before Mr. Justice Altomas Kabir ~ 
р Decision : February 18, 1997 
Vikram Organics Private Limited eon Petitioner 
Versus _ 
Aulrox Pigments Limited “я 02 :Respondent* ` 


Compantes Act, 1956 —Sectton' 394A—Amalgemation of companies 
—Only oue notice contetipiated аі е stage of application for sauction 
Yo айаны ноп — Subsequent application for dissolucion withont winding 
up—No further wotice to’ Ceatral Government necessary —Report of official 
liquidator —Compaay ‘comdnctéd In prejudicial manner against public" 
Isterest. 1 


. Cenpsales (Court) Rules, 1959 Ose notice atthe time of apie 
tion for amalgamation necessary. 


ad d 
There wa» amalgamation of the two Companies namely, Anirox 
Pigments Limited and Vikram Organios Private Limited А shore for 
the amalgamation was framed with the sanction of the Central Govern- 
mentand at the атс of such sanction ndtico was served upon tho 
Central Government Thereafter the transferee Company Anlrox 
Pigments Limited took out- Judge's summons for dissolution without 
winding up of the transferor Company Vikram Organics Private’Limited. 
At the time of hearing of tho matter question arose whethér in'view of 
the provisions of Section 394A of the Companies Act, 1956 a notice of 
this application , was required to be given to the Central Government at 
this stage also notwithstanding the fact that such notico had been given 
at the stago'of grant of sanction to the scheine of а 2 


The Court, А ЕЕ 


HELD: Daly ‹ one notice is contemplated under Section 394A of 
the Companies Act, 1956 aad the Companies (Court) Rules, 1959 af she 
stage of an application for grant of Sanction do a proposed compromise 
or arrangement or zchàme of amalgamation which might simultaneous: у 

“contain а prayer for dissolution ofa Transferor Company without winding 
up. The only bar wnposed in allowing'a Transferor Company to be 
dissolved without winding up ís'.comtained {т second proviso to sub- 
section (1) of Section 394 which provides for such order to be made only 
upon a report being mada by the Official Liquidator that, the affairs of the 
Company have not been conducted іп а manner prejudicial to the interest 
of its members or to public interest Accordingly It appears that except ~~ ae 
for the single notice to be given to the Central Government. at.the ите 

* Company Petition No. 363 of 1996 & MN 

Company Application No, 458 of 1996 


Ы ot 


199?) chit. һан Papia v. „анх Pigments - m 
‚ when the ‘proposal for ИЕ or л е os scheme of amalga- 
: mation 13 under consideration by the Court, no other notice із required 
to be.glven at the subsequent stage, which is only. a fall out of the sanction 
granted to the proposed compromise or "arrangement or scheme of 
amalgamation m: : MS C Para 11 ) 
` r , ose ы EN] 
i 'Cases referred to:— i i 
"(1) Bangeswari Cotton Mills Limlted's Сале, ` 
`' 737 Company Cases 195. Е 


(2) W A Beardsell and Company Private Limited s Case, 
38 Company Cases 197 Мы i 


Е (3), Hind Auto Indo Ltd ә. Mis. Premier Motors (P) Limited's ; 
Caso, AIR 1970 Allababad 1 165 1 


f “The fedgnneat of the Court was as follows 1— Е Е 
This Judge’s summons’ "bas. -boen taken out by Аоігох Plgmen's 
Limited, hereinafter,referred to as thé Transferee Company, for dissolu- 
tion without winding up of the Transferor ‘Company, namely, Vikram 
` Organ'ce.Private Limited pursuant to grant of sanction to the scheme 
of amalgamation with the Transferee Company. - ; . 


з 


an 2 When the matter was taken- up а point. arose as to whether in 

view of the provisions of Section 394A of the Companies ‘Act, 1956, a 
notice “of this application was required to be given to the Central 
Government at this stage also, notwithstanding the fact that such notice 
had been given at the stage of’ grant of sanction to the soheme of 
amalgamation. 


Mo 739, ‘Having regard © "the nature of the а, ralsed, Mr 8 B. 
Mokherfee, learned Senior. Counsel, “was requested to actas amicus 
curiae iù the matter. ‘ . 


-4, Mr Mukherjee submitted that Sectlon 391 of the Companiei 
Act, 1956, provid:s-for the Court to sancuion a compromise or arrange- 
ment between a company and its creditors or members, The procedure 
in such cases is thet first an application bas to be made to the Court for 
convening а meeting to consider the proposal of compromise or arrange- 
ment, and, thereafter, 4f such proposal 1s accepted by tho requisite 
majority, then a second application has to be made to the Court for its 
approval of the proposed compromise or arrangement. 


E Mr. Mukherjee urged that the question | as to whether a notice 
was required to be given to (be Centra! Government at tho initial stage 
when an application | was made for directions, : had been considered by 

1 
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this Court in the case of (1) Bangeswarl Cotton Mills Limited. reported 
in 37 Company Cases at page 195, wherein tt had been observed tbat 
under Rule 67 of the Companies (Court) Rules, 1959, such an applica- 
tion was required to be moved ex parte However, at the second stage, 
namoly, for the purposes of considering a proposed compromise or 
arrangement ora scheme of amalgamation, notice was required to be 
given to the Central Government so that before sanctioning such 
compromise, arrangement or Scheme of Amalgamation, the Court 
could have the benofit of the viows of the Central Government ın the 
matter. M 
6 Мг Mukhoryjeo also referred to a Cecision of the Madras High 
Court in the case of (2) W. A Beardsell and Company Private Limited 
reported in 38 Company Cases at page 197 anda decision óf the 
Allahabad High Court in the case ot (3) Hind Auro Јпао Lia v. 
M/s. Premier Motors(?) Limited reported in AIR 1970 Allahabad at 
page 165, where similar sentiments bave been expressed 


7. Mr Mukherjee urged that since the question of dissolution of 
the Company without winding up was” merely a follow-up action to tbe 
grant of sanction of a proposed compromise or arrangement or scheme 
of amalgamation, there was no further necessity of giving a fresh notice 
to the Central Government at such stage. Mr Mukhesjee submitted 
that Section 394 only indicates the powers which the Court n ay exercise 
when a proposed compromise, arrangement or scheme of amalgamation 
їз placed before it for its approval and it does not contemplate the 
making of any application for the said purpose 


8. Mr Mukhorjec-lastly submitted that adequate safeguards had 
been provided for in the second provito to sub-secticn (1) of Section 394 
of the Companies Act which stipulates that no order for dissolation of 
any Transferor Company without winding up is to be made by the Court 
unless the Official Liquidator, has on ascru 1n) of the books and 
papers of the Company, made a report to the Court that the affairs of 
the Company have not been conducted. inu manner projudicial to the 
interest of its members or to public interest Mr Mukherjee submitied 
that even as faras the Official Liquidator 18 concerned, his Ieport is 
generally based on the opinion given bya Chartered Accountant, who 
has occasion to examine the ünancial affairs of the -Transferor 
Company. " 


9. Mr. Mukberyeo urged that in view of such safeguards and since 
the Central Government 1s given a hearing at: the stage of grant of 
sanction to the proposed compromise or arrangement or achemé of 
amalgamation, ıt could have nothing further to a.d at the follon-up 
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stago of dissolution or a Transferor Comnany wifhout winding up and 
service of notice on the Central Government at such s'age would be 
bird redundant. 


10 Learned Counsel aprearing 1n support of the Judge’ s Summons , 
adopted the submusions made by Mr. Mukherjee and prayed for orders 
{Ла accordance with the Judge's Summons 


. 14. There is considerab’s force in Mr Mukherjee’s submissions 
that only one notice is contemplated under Section 794A of the Com- 
\ panies Act, 1956. and the Companies (Court) Rules, 1959 atthe stage 
. of an application for grant of sanction to a propo:ed compromise or 
arrangement or scheme of amalgamation which might simultaneously 
contain a prayer.for dissolution of a Transferor Company without 
winding up ~The only bsr imposed in allowing a Transferor Company 
to be dissolved without winding up is contained in: the second proviso 
to sub seotion (1) of Section 394 which provides for such order to be 
madeo only upon a report being, made by the Official Liquidatcr that the 
affairs of the Company have not been conducted іп а manner prefudi- ^ 
cial to the interests ofits members orto publio Interest. Accordingly, 
it appears that except for the single notice to be given to the Central 
Government at the time when the proposal for compromise or 
arrangement ог a soheme of amalgamation is under consideration 
by the Court, no other notice is required to be'given at the subsequent 
stage which is only a fallont of the sanction granted to the proposed 
compromise or arrangoment or echeme of amalgamation. 


11. In the present case, in, view of the report of the Official 
Liquidator on the basis of the report of the Chartered Accountant, 
there does not appear to be any impediment in passing orders as per 
the Judge’s Summons. 


D 


13. Accordingly, thore will Бе ап order in terms of prayers (a), 
(b) and (c) of the Judge’s Summons which ís to be signed as of today. 


14. Before parting with the case, I must express my appreciation 
to Mr Mukherjee for his valuable assistance in the matter. 


~ All parties, including ‘the Registrar of Companies, West Bengal, М 
аго їо act on а ugned copy of the minutes of this order on the usual 
ündortaking: ^ 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Bhagabat! Prosad Banerjee 


Decision: September 25, 1996 r 
Sankar Prosad Ghosh ......Potitioner 
Versus 
State of West Bengal Ors, 2 iss Opposite Parties* 


Constitution of Indla— Article 16(4)—Only one post In the cadre— 
Reservation for Schedule Csste or Tribe not permissible. 


In a Junior High School named Jadavour Rishi Aurobindo 


Vidyapith one post of teacher became vacant But the District Inspeo- 
tor of Schools declaréd that the said post is reserved for the Scheduled 
Caste candidate, The relevant order of the District Inspector 1s memo 
dated 15th July, 1996. The petitioner challenged this memo by writ 
petition before the High Court on the ground that when the post is a 
single one, it cannot be reserved. © 
The Court allowing the writ petition, 
be HELD : The Supreme Court In the case of Dr. Chakradhar Paswan 
v. State of Bihar reported in 1988 (2) .SCJ 67 held that when there is 
only one post in the cadre, no reservation can be made under Article 164) 
of the Constitution of India. i ( Para 2) 
. In the instant case, admittedly there is only one post in tke school 
In question and idquc nd there cannot be reserved ‘quoa for such single: 
post. x ( Para 3 ) 
“Cases referred tó:— i— ` 
(1) Dr Chakradhar Paswan у State of Bihar, 1988 (2) SCJ 67 ; 
AIR .988 SC 959 
(2) Chetanax Dilip Motghare у Bhide Girls’ Education Society, 
Nagpur, AIR 1994 SC 1917 , 
Mr. P. Sarkar ' e. Jor the ГРЕЕ 
\ 


The Judgment of the Conrt was as follows :— 

Thisisa very peouliar case It appears that there is only one post 
m the Jumor High School in question and that the District Inspeotor oí 
Schools concerned has declared tho said post reserved for Scheduled 
Caste candidate. 


2. The Supreme Court ia the case of (1) Dr Chakradhar Paswan 
v. State of Bihar reported ia 1988(2) SCJ 67 held that ‘when there 1s 
„only one post in the cadre, no reservation can be made under Arti- 
cle 16(4) of the Constitution of India Subsequently, in (2) Chetanax 
Dilip Motghare v. Bhide Girls’ Education Soctery, Nagpur reported in 
AIR 1994 SC 1917 it was ho d by the Supreme Court that single perma- 


nent post could not be reserved" е 
*C.O No. 11405 (W) of 1996 


4 
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. 3 In ‘the, instant cass, admittedly- there is bir one post in the 
*chóol in question and, scgordiogly, there cannot be ке quota for 
such, mingle post. ss 

4. Accordingly, the 1mpugaed memo dated July 15, 1996 passed 
by the District Inspector of Schools (S.E.), Calcutta is set aside. 


The writ application is thus allowed, 
There will be, however, no order as to costs. 
^ 


'-$. K.G. tee “С aye A РИ: 


' 





[ORDINARY ORIGINAL CIVIL JURISDICTION] ~ 
Before Mr Justice Samaresh Banerjea 
: '" Decision : January 14, 1997 - 


Bart Moter Training Schoo) & Am. ` w»+--Potitioners 
- Versus 
Tie State ef West Bengal & Ors. ~.. Respondents* 


Metor Vehicles Act, 1988—Sectiom 12—Piovmion for licensing 
Motor Training School—Conditicns—Rules framed. : 


. Central Motor Vehiclos Rules, 1989—Rale 24—Conditious for grant 
eflicence to Motor Training School—Sufiiclent space'im the premises for 
library, training ‘lectures parking of vehicles~Extension of schoo] in a 
different. premises —Not permissible. 

The petitioner is a Motor Training School having a valid licence 
renewed upto June 1999 granted by the Licensing Authority The 
petitioners applied before the Licensing Authority praying for extending 
the Itbrary, and traffic room of the said actioo! in another premises as 
according to the petitioner the existing premises of the said school 1s not 
suffi ient to afford better library facilitioe including traffic room accom- 
modatión with different parking signals ‘and route safety devices for the 
‘learners, of 'motor driving. But as no step was taken by tho authority 
to give the requisito pormission and-to make the necossary endorse- 
ment on'tho licence permitting’ extension of ‘such ‘school in the new 
ргеашзев, the "petitioner moved the High Court under Article 2:6 af the 
Constitution. The. High Coart disposed of" the лакі writ petition by 


SW: P. No. 294 of 1995 1. `7 А х 
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directing the Licensing Authority to consider and dispose of the applica, 
tion of the potitioner as early as possible, Thereafter the Licensing 
Authority rejected the said prayer of the petitioner on the ground that 
uader the provision of law such permission cannot be granted The 
petitioners challenged this o-der by further writ petition before the 
High Court. А 


The Court dismissing the writ petiticn, ` 

HELD: While considering an application for grant or renewal of 
licence for a Motor Training School ог establishment the Licensing 
Authority, inter alia, is required то take into consideration whether the 
Premises where the school or establishment ig proposed to be conducted 
there із adequate provision for, conducting lecture and demonstration of 
models besides adequate operating, parking area for the Motor Vehicles 
used for imparting instruction in driving and the applicants maintain, 
inter alla, collection of books on Automobiles Mechanism, driving, road 
safety, traffic regulata laws relating to Motor Vehicles and related 
matter i ( Para 10 ) 


An applicant cannot have licence for running such Motor Traming 
School unless there із adequate Space im the concerned premises for 
housing such a hbrary and holding of lecture and demonstration of 
models, the requirement of making provision in the impugned premises 
for holding suck ‘lecture and demonstration and maintenance of such 
libraries being a must. ; ( Рага 1 J 


Under the circumstances it is Inconcetvable that an applicant who 
has been already granted such licence presumably having sufficlent space 
for all such facilitles latter on would have to apply for extension of. 


school in different premises for housing of a library. ( Para 12 ), 
Mr Pulak Mandal MEM for the Petitioners 
Mr. Nurul Islam Khan ' =... for the Respondents 


The judgment of the Court was as follows :— 

The short question which has arisen for determination of this 
Court in the present Writ Application is whether under Rule 24 of the 
Central Motor Vehicle Rules, a Motor Training School or establishment 
already operating under a licence can be permitted extension of such 
establishment 1 1n & separate premises 


2. "The petitioner which 1 a Motor Training Sohoo! having a valid 
licence issued by the Licensing Authority, ` Calcutta, which has becn 
renewed upto June 1999, ‘admittedly situates at premises ‘No. 50, Prince 
Rahimoddin Lane, Calcutta-700 033 The petitioner No. 2 is the рго- 
prictor of the said Motor Training Shool, - ` 


-A 


N 
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3. , On 7th ‘Decoder, 1994, the petitioners applied before the 
Licensing ^uthonty praying for extending the library and traffic room- 
ofthe said school in another promisca being 8/1B, Cbakraberia Road 
(South), Calcutta-700 025, as according to the petitioner the existing 
Promises of the said school is not sufficient to afford’ better library 
“facilities including traffic foom“ accommodation with different parking 
sigoals and ronto safety’ devices for'-the learners of motor dnving It is 
alleged that on the basis of tho: ‘sald application, inspection of the afore- 
anid premises was duly: made by the Licénsing Authority on January 
1995 and allegedly he was satisfied about "the suitability of the said 
Premises, bat subsequently nó step was ‘taken, to give the requisite 
permission and to make! the necessary 'eüdonement om the licence . 
permitting extension of such school in the. aforesaid new premises. The 
potitioner -accordingly moved this Hon'ble Court ander Article 226 of 
the Constitution being С О No. 1318)(W) of, 1995 in the Appellate Side 
Jurisdiction of this Hon'ble Court whereupon Satyabrata Sinha, J. by 
ап ordor dated: 11th, August, 1995, was. pleased to di-pose of the Writ 
Application, by direciing the Licensing Authority to consider and dispose 
of the application: made by, the petitioner as early as possible. * As the 
Liconting -Authority was not disposiag the application 1n respect’ of 
such order, the. petitioner bad moved: an application for contempt. 
Тһогеабег: by; the ‘impugned order dated 12th December, 1995, such 
prayer of the petitioner hasbeen rejeoted by the Licensing Authority on 
the ground that -under the present relevant provisions ofthe Motor 
Vehicles .Act and Rules made thereunder such. permission cannot be 
granted, у : р / 

- 4. The main contention оѓ the petitioner 1з that no provisions of 
the Motor Vehicles Act and the Rules prohibits extension of such Motor 
Training School or establishment in a different premisos and accordingly 
the Lipensing _Authonty could not have refused such permission of the 
' > petitioners legally. It is also the specifle-contention of the petitioner 

thatin at least 3 other- cases the Lioensibg Authority has granted such 
pocmisson namely extension. of such school ina different premises and 
accordingly the action of the’ Licensing Aathonty to refuse such permi- 


s3100 to “the potitionéra is wholly arbitrary and discriminatory 


s The. contention of tho respondents on the other hand is that 

. Section 12 of tho Motor Vehicles Act read with,Rulo 24 ofthe Cóntral 
Motor Vehiclo Rules "ш 1ndicate that the aforesaid provision contem- 
plate tho establishment for -running of such a school 1D One premises 
and therefore to pormt extension of the school ın different preinises 
will be in contravention of tho aforesaid provisions of the Act and 
Rules. ' It has also becn contended that to permit such extension will 
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“amount to permit sdoh ап applicant to run another Motor Trairing 
School m a different premises without licence. 


6. As to the contention of the petitioner that the petitioner is ` 


being discrimina ted against inasmuch as in caso of other Motor 
Training Schools such permission has been granted, while such: fact has 
not been denied and it appears from the records produced by the 
respondents under the order of the Court that such permission for 
extension was granted in case of at least 3 other Motor Training Schools, 
namely, Bengal Motor Training and Engineering School, Calcutta 
Motor Training School and Jodhpur Motor Training School, it has been 
submitted that such permission on previous occasion зк granted by the 
previous Licensing Officer against the provisions of the Act and the 
Rules and such illegality cannot be permitted to be continued 


7. Seotion 12(1) of the Motor Vehicles Act 1988 which deals with 
Lioenung and Regulation of Schools or establishments for imparting 
fastruction in- driving of Motor Vehicles Inter olia, provides tbat the 
Central Government may make rules for the purpose of Licensing and 
Regulating by the State Governments Schools or establishments by 
wherever name called for imparting -instruction in driving a Motor 
Vehicle and matter connected therewith. Clauses (a) to (p) of sub- 
section (2) of Section 12 enumerates the matters which may be provided 
for by the -Rules to-be framed by the Central Government under 
. Sectión 12 of the said Act, The opening words of sub-section: (2) how- 
ever indicates that the list of such matters are not exhaustive but 


illustrative as it has been provided in said sub-section (2) that In particu- ^ 


lar and without prejudice to the generality of the forebeing power such 
rules to be framed under sub-section (1) of subsection (12) may provide 
for or any of the following matters. i 


8. Such. rules framed by the. Central Governtnent under aub- 


section (2) (g) of Section 12 próvide for the condition subject to which a : 


person may ostablish and maintain any such school or establishment for 
Amparting Instruction in driving of Motor Vehicles ; under Clause (b) 
of the sald sub-section such rule may provide for the naturo of syllabus 
aad duration of course or courses for efficient Instruction In driving any 


П 


N. B — The name of the Appellant in ‘this judgment anid at page 165 
of 1997, Volume-I Part-IY has been'tnadvertantly shown as West 
Bengal Board of Secondary Education v. State of West Bengal & 
Ors. with other analogous cases which. should be made as West 

. Bengal Board of Primary Education v. State of West Bengal & 
` Ora with other dnalogous casés.^ The mistake is regretted. ©, 
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` Motor Vehicles ; under Clause (I) of the said sub-section of Section 12 
such rules:may provide for apparatus вої equipments including Motor 
Vehicles fitted with dual control required for the purpose of imparting 
such instruction -and under Clause () of the said sub section of 
Section 12: such rales msy provide for, suitability of the premises on 
which such schools or establishments may be established and maintained 
and the facilities to provided therein 


9  Underthe aforesaid provisions of Section 12 of the Act tho 

Central Government has framed rulesfor regulating and Licensing of 

. Motor Driving Schools and establishments and the same is dealt with 
,' under Rule 24 of the Central Motor Vehicles Rules, 1989 


Rule 24 of the Central Motor Vehicles Rules, 1989 provides as 
follows: — 


*(1) No person shall establish or maintain any Driving School 
or establishment for imparting instructions for hire or reward 16 
driving motor vehicles without a Hoencé in’ Form 11 granted by the 
Licensing Authority " 


Sub-rule 3(3) of Rule 24 of the, sald Rule, 1989 providet as 
follows :— 


` “X3) The Licensing Authority shell while considenng an 
application for the grant or renewal of сепсе under these Rules 
. have regard to the following matters, namely :— 


(i) The applicant and the staff working under bim are of good 
moral character and are qualified to give dnving instructions , 


(i) The premises where the school or establishment !s proposed 
to be condacted is either owned by the applicant or is taken on lease 
by him or is hired ‘in his name andit has adequate provision for 
(conducting lootures and demonstration of models) besides adequate 
parking area for the vehicles meant to be used for imparting inetruo- 
tion In driving ; 


- *  , Provided that in respect of Обой or. establishments imparting 
instructions in driving of motor vehicles or matter concerned there- 
with immediately before, the commencement of these Rules, tho 
Licensing Authority may permit tbe conducting of Instruction facili- 
ties in the same promises where the schools or-cstablishments housed 
for a period of six months, notwithstanding the fact that the promises 
do not satisfy the conditions laid down ın this clause ;- · 


(iu) The financial resource of the proposed school or establish- 
ments are sufficient to Provido for its continued maintenance ; ; 


` "n " 
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* 
(у) The applicant owns and maintams a minimum of one 
motor vehicle each of the type in which ineiruction 1g imported in the 
school or establishment , 


(v) The vehicles aro available exclusively for purposes of 
imparting instruction and all such vehicles, except motor: cycles are 
fitted with dual control facilities to enable the instructor to control 
or stop the vehicle , 


(vı) The applicants maintain the following apparatus, equip- 
.ments and other requirements, namely :— 


“A collection. of books ‘on Automobiles Mechanism, Driving, 
Road Safety, Traffic Regulation laws relating to Motor Vehicles and ' 
related subjects.” 


- 10. An examination of the above mentioned rule will indicate 
that while considering an application for grant or renewal of licence fer 
a Motor Training School or establishment the Licensing Authority, 
ниет alia, is required to take into consideration whether in the premises 
where the school or establishment is proposed to be conducted there 1s 
Adequate provision for conducting lecture and demonstration of models 
besides adequate operating, parking area for the Motor Vebicles used 
. for imparting instruction in driving and the applicants maintain, inter 
alia, collection of books on Automobiles Mechanism, driving, road 
Safety, traffic regulation Jaws rolating to Motor Vehicles and related 
matters. я 


11 An applicant for the purpose of- obtaining a licence for 
running a Motor Training School or establisbment must therefore be in 
possession of a premises either of bis own or by way of lease having. 
adequate space for conducting lecture and demonstrator of mcdels and 
for maintenance of library for books of Automobiles Mechanism, 
driving, road safety, traffic regulation laws relating to Motor Vehicles 
and related subjects. Consequently an applicant cannot have licence 
for running such Motor Training School unless there 1s adequate space 
inthe concerned premises for housing sucha library and holding of 
lecture and demonstration of models, the requirement of making prover ~ 


7 лоп 1n the impugned premises for holding such leciure and demonstra- 


tion and maintenance of such libraries being-a must The aforesaid 
provisions were made by the Rule-making Authorities obviously for 
ensuring that a person who wants to obtain a driving licence for driving 
a Motor Vehicles of any kind on public road is. adequately trained not 
only inthe matter of driving а vehicle but also relating to all Rules 
and Regulations and tho basic mechanism of the Motor Vehicles for 
ensuring safety of the driver as also other users of such public road. 


go 
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12. Under: ne circumstances it is inconceivable that an appli- 
cant who already has been granted such ‘a licence. presumably having 
‘suffictent apace for all such facilities latter on would have to apply for 
extension of school in a different premises fcr housing of á library 


` 


13 Itis not therofore ‘understood as to how the petitioner could 
have obtained the licence for runninga Motor Vebicles School at the 
-first instance on 18th May, 1590 after commg, into operation of the 
Central Motor Vehicles Rute, 1989 and the Motor Vehicles Act, 1988 
+ when it is tho case of the petitioner-that the premises in question is not ~ 
sufficient to .afford better library facilities including trafic room 
* accommodation with different working signals and road safety dovices 

for the learners of motor driving, ч Š 


1714 Iam unable to accept the submission ‘of Mr, Mandal the 
learned Counsel, appearing for the potitioners, that Section 12 of the 
Motor Vehicles Act and Rule24 of the said Rules not having prohibited 
specifically the holding of the Motor Training School in more than one 
premises, the Licensing Autbority cannot refuse the | prayer for extension 
of schoolina different preínises for enabling tbe EE to make 
better | library facilities for the learners. 


15 Тһе provisions of Section 12 of the Motor Vebicles Act, 1988 
and Rule 24 of the said Motor Vehicles Rule although not restrictive in 
nature but the same are regulatory and the whole purpose of the said 

. provision of the Act and the Rules are to regulate the running of Motor 

. Training School for the purpose of preventing mushrooming of Motor 
* Training School or establishment which are not properly equipped for 
imparting proper training ` toa learner who intends to drive a Motor 
Vehicle’ ‘after obtaining licence’ 


16 The scheme of the aforesaid Actand the Rules and spectally 
the provisions of making adequate provision ma school for holding a 
lecture and demonstration for models to tbe learners and maiatenance 
of apparatus, equipments and libraries containing books on automo- 
* biles, driving, road safety, traffic regulation laws, relating to Motor 
Vehicles and related matters clearly indicate that the premises of Motor | 
Training School must have sufficient spaceto houes all such facilities ; 
otherwise no ‘licence can be granted. Such provision im my view, 
impliedly prohibits the maintenance of. the necessary requirement for 
. holding a Motor Training School ру! in one promises and partly in 
- another. ` 
17. That apert to permit sch extension may frustrate the very 
purpose of such rules, namely, ensuring that the Motor Training Schools 
are properly equipped for the purpose ofimparting training for driving > 
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А 


Motor Vehicles to the learners, ТЕЧЕН as 1f all such facilities are not 
housed in one premises but are split up 1n different premises, tho same 
may hamper the process of imparting proper training to the learners. 


18. Under such oircumstances I am ofthe view, the Licensing 
Authority has rightly rejected the application of the petitioner for 
extension of school ina different premises for tbe purpose of housing 
the library and equipment. 


19. It is also not the case of the petitioner that the second 
premises in respect of which such extension is sought for is contiguous 
or adjacent to the original one or very near to the original premises a0 „ 
that there wil] be no difficulty for tho learners for getting proper training 
for the school concern їп all aspects ofthe matter andimparting of. 
such training will not be adversely affected for distance of the new 
premises from the old опе. On the contrary it appears from the address , 
ofthe proposed premises the sameisat quitea distance from the old 
premises ^ 


20 The fact that the previous Licensing Authority has permitted 
such extension on earlier occasion cannot create any right in favour of 
the present petitioner also to have such extension. 


21. Asithas been held hereinabove that an applicant for such a 
training school must be in possession of a premises baving sufficient 
space for making adequate provisions and for such ‘facilities and there- 
fore cannot have extension of a school in different premises subsequently 
after obtaining a licence on tho ground that the premises тп question did 
not have-sufficient space to house such facilities The permission which ~ 
was granted.by the previous Licensing Authonty in case of other Motor 
Training School clearly was against the provision of the Motor Vehicles 
Act and the aforesaid provision of the Motor Vehicles Rules and were 
llega). One illegality cannot justify another and the question of ‘discn- 
minatory treatment therefore does not arise, 


22. Itisalso not to be overlooked that to permit such extension 
of the school in a different premises is really permitting an applicant to 
hold another Motor Training School {na different Premises without 
‘obtaining a fresh licence which 1s wholly impermissible. 


In the result the writ application. fails and the same is hereby 
dismissed. 
There will bo no order as to costs. 


8. K. G. Й 
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[ CIVIL REVISIONAL JURISDICTION ] 


Decition: December 13, 1996 
mt. Karuna Sardar . ' . $5 usa Petitioner 
‹ Ч 5 Versus 
Sri Gopal Sardar С Opposite Party* 
West Bengal Land Reforms-Act, 1955— Section 8—Pre-emption— 


: By coutiguomws land owner—Limitatioa—Three years from knowledge of 
‘transfer like mou-notified co-sharer. 


West Веста! Lead Holding Revomze Act—Section 2(6)—Holdiag 
means all the lands held by a Rayot tn West Bengal. gol 

Limitation Act, 1963—Sectica 137—Pre emptioa case—Extemded 
to contiguous ‘land owner. 


The petitioner filed a case for pre-emption against the Opposito 
Party Gopal Chandra Halder in respect of Plot No. 1368 under Khatian 
No 1638 -of Моша Jorehat, P. S. Sankrail on the ground of vicinage. 
According to her she purohased five decimals of land of Plot No. 1366 of 
Кһапап No. 423 of the same Mouza by tyo Sale Deeds namely ono 
dated 28 7 66 and tho other dated 1.6.81. The transfer that gave rise 
to the pre-emption case against the Opposite Party took place on 17 8 79. 


` The Opposite Party, raised objection that tho caso was barred by limita- 


o 


tion and the pürchaso of the petitioner was subsequent to the purchase 

of Opposite Party.: The Trial Court dismissed the case and the appeal 

preferred against the said judgment was also dismissed. Therefore the 

petitioner preferred revisional application before the High Court. 
Allowing the Revisional application the Court, 

. HELD: 'The holding does not mean only land held by Rayot asa 
unit of assessment of revenue as contemplated. before.amendment of the 
Act Now tt means all lands held by a Rayot irrespective of place where 
such lands are situated within West Bengal, This misc. case was started 
tn 1985 1, e. after the introduction of the amendment in Section 2(6) of 
the W B.D... R, Act and in view of the unreported decision passed by 
Hon'ble Mr. Justice М. М. Dutta and Hon'ble Mr. Justice J. №. 
Chowdhury in the case of Debendra Nath Kharak у. Rekha Paul in C. О. 
No. 2225 of 1984, the present petitioner is not debarred from claiming the 
right of pre-emption on the, basis of earlier purchase in 1966 which land 


ts contiguous to the plot of land to be pre-empted. " ( Para 10) 


*C. О. No. 3219"of 1990 
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И can be deduced from the interpretation of Article 137 as given by 
the Apex Court the benefit under Article 137 may also be extended to the 
case of contiguous land holder tn the matter of pre-emption. , Е 
( Рага 14) 


The position of a contiguous land holder 1з nothing better than that 
of a non-notifled co-sharer So If statute extends the benefit of limitation 
of three years from the date of knowledge to a non-notified co-sharer, 
definitely the principle of equity and natural Justice demand that similar 
benefit should be extended to a contiguous land holder ( Para 16 ) 


Therefore to meet the ends of Justice the same benefit of limitation 


of three years from the date of knowledge as in the case of non-notified ` 


co-sharer should be extended to the holder of the contiguous land іп the 
matter of exercising the right of pre-emption. ( Para 16 Ж 
Cases referred to :— 
(1) Debendra Nath Kharak v Rekha Poul, (Unreported) 


(2) Sm Ashalata Batragya & Анг. т. Gopal Chandra Chakraborty ` 


& Ors , 1975 (1) Cal LJ 494 


(3) Kerala State Electricity Board v. r P. Kunha Liumma, 
AIR 1977 SC 282 ` 


(4) Chandrasekhar v ,Valdyanath, AIR De Cal 6 


Mr. Subhrokamal Mukherjee 7 ... for the Petitioner 
Mr. Amiya Chaudhuri ` 3 ч РИТЕ ju or the Opposite Party 


The judgment of the Court was as follows :—. 

Тыа із а revislona] application. under Section 115 of the Code of 
Civil Procedure directed against the order dated 16th July, 1990 passed 
in Misc ‘Appeal No. 96 of 1988 arising out of Misc. Case No, 56 of 1985 
under Section 8 of the W.B.L.R. Act. 


2. The present petitioner filed a case for pre-emption against tho 
Opposite Party—Gopal Chandra Halder in respect of Plot No. 1368 
under Khatlan No. 1638 of Mouza Jorehat, Р S Sankrail on thé ground 
of viclnage. According to her she purchased fiyo decimals of land of 
Plot No. 1366 of Khatian No. 423 of the same Mouza by two Sale Deeds 
namoly one dated 28.7.66 and the other dated 1. 81. The transfer that 
gave rise to the pre-emption case against the Osposite Party took place 
on 17.879. The Opposite Party raised objection that the case was 
barred by limitation and the purchase’ of the petitioner was subsequent 
to the purchase of the Opposite Party. 


3. The learned Trial Court did not accept the plea of limitation 
but found that the purchase by the petitioner took place in 1981, when 


B 


сі 
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' the purchase to be pre-empted took place in 1979 and on the last ground 
the learned Trial Court dismissed tho саве. There was а Misc. Appeal 
before the learned Additional District Judge and the learned Appellate 
Court found that the finding of the Trial Court on tho point of limitation 
was crroncous and that when the entire plot was purchased by the 
Opposite Party, no question of pre-emption as co-sharer could be 
raised And the learned Appellate Court-also dismiased the Appeal. 


4 On being aggrieved bythe judgments. of dismissal passed by 


• both the Courts below the present revisional application has been filed 


before this Court. 


5. Itis submitted by the learned Advocate for the Appellant- 
Petitioner that when in Appeal, the findings on the question of limitation 


^ was not ohallenged, the Appellate Court was not free to re-open that 


question. The question of limitation is a question of law and definitely 
the Appellate Court.can look into- such question even if it 1s not raised 
before ıt. : 


6. Thesecond point placed before me by the learned Advocate 
for the petitioner is that, the learned. Appellate Court committed error 
by holding that the entire plot has been transferred and as such no 
question `of pre-emption on tho ground of co-aharership could be 
there, 


7. T find, that tho claim of — in the instant case fs not 
based on oo-sharership but on the ground of vicinage. It has been 
mentioned in ‘the judgment of the Tria] Court that by the purchase of 
1966 which was prior to the transfer to be pre-empted was in respect of 
two decimals of land and tho common boundary was vorysmall Of 
course, the subsequent purohase in 1981 provided a longer common 


* boundary, but that purchase of 198] was subsequent to the transfer to 


be pre-empted and tho Белен Of suoli purchaso cannot be claimed by 
the petitioner. NE 2 


8- That apart Section 8 begins with “Ifa portion or share of a 


.hoMing of a Rayot is transferred ќо апу person other than a oo-sharer 


in the holding, any co-sharer Rayot of the holding may exercise the right ` 
of Pit eM pHoI p - 


9. Thos, it is clear from the language of Section 8 of the W.B B. 
L.R. Act that the right of pre-emption acorues only if a portion or 
share ofa holding is transferred to а stranger and as such it keeps out 
of the ambit of the right. of petempHon, the вте, whore the ontire hol: 
ding is transferred. 
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10. In the instant osse, the learned First Appellate Court 
observed in his judgment that as tho entire plot in Question 1 e. Plot 
No 1368 was purchased by the Oppostte Party, the preemption саво 1з 
not maintafnable. ‘Entire holding’ does not mean one single plot. 
Specially, after 14 4. 81 1 e, when the amended Section 25 of the W. В 
L. H. R. Act oame into force, the definition of holding as it was con- 
tained in Section 2(6) of the W B. L. R. Act has been radically changed 
The holding does not mean only land held by Rayot ава unit for 
arscssmont of revonue as contemplated before such amendment. Now, 
it means, al] the lands held by a Rayot irrespective af place where such | 
lands are mtuated within West Bengal. This Miso. Caso for pre-emp- 
tion was started In 1985 i. е after the introduction of tho amendment in 
Section 26 of the W.B L.H R Act and in view of tho unreported 
decision passed’ by Hon'ble Mr. Justice М М. Dutta and Hon'ble 
“Mr. Justice J. N. Chowdhury in the caso of (1) Debendra Nath Kharak 
v Rekha Paul in С, О. No. 2225 of 1984, the present petitioner 18 not 
debarred from olaiming the right of pre-emption on the basis of earlier 
purchase in 1966 which land is contiguous to the plot of land to be 
pre-ompted. 


11 Regarding the question of limitation it 15 already observed 
that ıt being а question. of law it can be agitated at any time even 
before the Appellate Court, If not agitated by tho party, the Gourt can 
examine the issue suo moiu. 


12. The learned Trial Court і. e the Munsif held that the айап 
pre-emption case was filed within three years from the date of knowledge 
of the petitioner about the disputed transfer. It is submitted by tho 
learned Advocate for the Opposite Party that the statutory limit 
prescribed by the Statute is four months from the dats of transfer. The 
learned Advocate has also referred to me the decision of the Division 
Bench of this Court passed by Hon’bie Mr. Justice Chittatosh Mookherjee 
and Hon'ble Mr. Justice Sachindra Nath Bhattacharjee reported in 
(2) 1975 (1) CLJ at page 494. It ts laid down that the right of pre- 
emption js a statutory right and such right has to Бо exercised strictly 
in accordance with the provision of Section 8 and obviously no ques- 
tion of equity arises and finally it 1s held by that decision that in case 
of contiguous lend owner there 15 no scopo for invoking Section 137 of 
the Limitation Act to extend the nght of limitation, 


13. Another aspect will be relevant in this context that under the 
Old Artlole 181, Limitation Act of 1908, the law was applicable only to 
applications under the Code of Civil Procedure. But in view of the 
changed definition of the words ‘application’ and ‘applicant’ іп Sec- 
tion 2(a)and 2(b) of the Limitation Act of 1963, Article 137 of the 
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‘Limitation Act, 1963 which corresponds to Old Article 181, should 
‘apply to applications under any act. This view has beon laid down by 
the Sapreme Court in (3) Kerala State Electricity Board v. T P. Kunka 

Luewma reported in ATR 1977 SC 282. It must be noted that prior to 

0.2 1971 application for pre-emption was decided by Revenue Officers, 
not by Courts and according to that Supreme Court Decision, Limita- 
tion Act applies to proceedings in Court бо, Article 137 of the Limita- 
tion Act was not applicable to any proceeding for pre-emption pending 
before Revenue Offloor. But after the Amendment of 1971 of the 
W.B.L R Act, the words ‘Reysnus Officer’ have been substituted by 
the word 'Munsif* which i: undonbted!y a Conrt according to the 
Bengal, Agra and Assem Civil Court Act 


, 44. Thus, it can be deduced from the above discussion and 
specially the interpretation of Article 137.as given by the Apex Court, 
the benefit under Article [17 may also ‘be extended to the case of a con- 
tiguous Had holder in the matter of pre-emption, 


* 45 ‘Law ts not a wondering ghost. It has definitely its roots in 
the society and the interpretation of the law should be dono in mach 
away that it ensures equitable Justice administered according to tha 
principle of natural Justice. ` In case of a co-sharer Rayot with notice 
of transfer the period of limitation is three months and in case of a 
non-notified co-sharer the perlod of limitation is three years from the 
date of knowledge. But wo пойсе а definite and distinct departure 
from such equitabl* and natural principle of Justice in the case of a 
contiguous land holder. The period in such case has been fixed by the 
Statute as four months from the date of transfer. The question, tbere- 
fore, remains, how the contiguous land ho'der wbo la not a party to the 
transfer, who is not entitled to geta notice of such trandfor like a 
co-sbarer can exercise that right or be asked to exercise auch right 
within four months from the dato of transfor about which he has got 
no knowledge? There are numerous instances whero taking advantage 
of this particular provision the strapger transferee keeping the fact of 
transfer concealed deprives the contiguous land owner his statutory right 


7 of pre-emption and ultimately thereby defeating the purpose of the law 


of pre-emption, which purpose та to prevent anb.division and fragmenta- 
tion of the holding and also preventing the stranger to put his steps into 
the family land. But contiguous Rayot thus: has never any positive 
knowledges about the fact of transfer to a stranger. 
16. In my considered opinion, the Postion of a contiguous land 
holder is nothing better than that of a’non-notified oo-sbarer. So, if 
the statute extonds the Бопой! of Hmitation of three years from the date 
of knowledge to a non-notified co-shsrer, definitely the principle 
of equity and.natural Justice demand that gimisr benefit should 
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be extended toa contiguous land holder The Jaw of pre-emption 
creates a valuable statutory right jn favour of the co-sharer as well 
аз acontiguous land holder But such right becomes ineffective in case 
of a contiguous land holder as the Statute limits the period of limitation 
to four months from the date of transfer tarning Justice into mockery. 
For example, if a person transfers a portion of bis holding at Patna and 
the document of transfer 1s registered at the Office of the Registrar of 
Assurance, Caloutta and after such registration or transfer the transferee 


- does not take any step to take possession and inthis way one year is 


passed, and thereafter the stranger transferee takes physical possession 
of the land so transferred ; the contiguous Jand holder of that plot will 
bs deprived of his right of pre-emption as he would not be able to know 
about the transfer within one year and as such he would not be able to 
file the pre-emption petition within four months from the date of such 
transfer "Thus, this particular statutory provision of four months 
contains the seeds of fraud.; The statutory provision can easily be 
defeated by an act of private person with immunity Therefore, to тесі 
the ends of Justice the same benefit of limitation of three years from 
the date of knowledge as in the cage of non-notified co-sharer should 
be extended to the holder of the contiguous land in the matter of exer- 
cising the right of preemption This view was also enunciated in case 
of (4) Chandrasekhar v. Vaidyanath reported 1n AIR 1982 Calcutta at 
page 6. It ıs well-settled that the-legislature never creates any law 
which is infructuous on provides an easy handle to а schemung person 
to defeat the intention of legislature by avoiding the statutory provision 
by indigenous mgenuinity 

17. Accordingly,it is held that the learned Mumnuf i. е the Trial 


"Court has served the true purpose of Justice by condonmg the delay in 


flizng the pre-emption casc and extending the benefit of limitation of 
three years from the date of knowledge of the contiguous land holder. 
I do not like to interfere with that finding. Rather, the finding of the + 
learned Appellate Court on this particular point 1з more mechenica' and 
devoid of the principle of natural Justice. As such, that finding 1s over- 
ruled. It:s also held that the petitioner is entitled to get the order of 
pre emption on the basis of purchase in 1966. 

18. Inthe result, the: 1mpugned order passed by ‘Ne learned 
Appellate Court as well as by the Trial Conn dismissipg the prayer for 
pre-emption both are set aside. 

The case should go downto the learned Appellate Court for 


“deciding the matter afresh in the light of the observation mado above as 
.expeditlously as possible, The Revisional application is thus disposed 


of. 





8. K. G. 
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[CONSTITUTIONAL WRIT JURISDICTION ] 


Before Mr. Justice Samaresh Banerjea x 
Decision :- May 6, 1996 Е 


West Bengal Licensed Husking Mills . 
Federation & Ors. ' w+. Petitioners 
* Versus 
. The State of West Bengal & Ors. TUE Peeled Respondents* 


Rice Milling Industries Regulation Act, 1958— Notification No. 8532 
-F. S. dated 18th December, 1992—Setting wp of Mini Rice Mill — 
Modernisation of rice milling operation—Not ultra vires to the Act and 
Rules—No premium to Husking Mill operation withont licence. 

Constitution of Indla—Article 19(1) (g)— Right to carry on business 
in Hosking Mill—Setting upon Mini Rice Mill under notification— Not 
ultra vires—Nodification cannot be challenged To prevent competition in 
business. - ' з 


The Government of West Bengal Department of Food and Supplies 
by notification No. 8532-Е S dated 18th December, 1992 took a policy 
decision for encouraging setting up of Mini Rice Mill which shall be of 
modernued typo. This notification has been challenged by the petitio- 
ners who aro a federation of owners of Husking Mill's and also the indi- 
vidual owners of Husking Mills. The grounds of challenge are that the 
notification Is ultra vires the provisions of the Rice Milling Industries 
Regulation Act, 1958 and that after taking into account the total 
availability of paddy in West Bengal ‘and the ‘number of existing legal 
Hosking Mill's and after making provision of the required amount of 
paddy fot their optimum operation, not a single Husking Mill or Mini 
Rice Millcan be established in West Bengal. The writ petition was 
opposcd:by the State of West Bengal on various grounds. 

The Court dismisnng the wnt petition, . 

HELD: Each of the petitioners no doubt is entitled to carry on 
his business of operating’ Husking Mill in exercise of his fundamental 
. right under Article 19(1) (g' of the Constitution subject to the reasonable 
restriction imposed under the said Act and Rules made thereunder. The 
decision of the State Government as contained in the impugned notifica- 
“tion for encouraging setting up of Mini Rice Mills does not in any manner 
whatsoever takes away or abridges the aforesaid fundamental right of the 
petitioners under Article 19(1) (g) of the Constitution or to carry on the 
said business under the provision of the sald Act and the Rules made 
thereunder. ^ тэ. { Биа 12) 


*C. О. No. 5662 (W) of 1993 
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By the impugned notification it will appear that whole purpose of 
encouraging of setting up Mini Rice Mills Is for the purpose Introducing 
modernised machinery "instead of old sterio type mids for toking advan- 
tage of scientific innovation and development in such Kice Milling Industry 
and the same, therefore, is їп consonance with the policy of increased 
production of rice through the process of extraction of more rice by using 
modernised technique. Such decision therefore із not ultra vires the 
aforesaid Act and Rules made thereunder but in consonance with the 
provision of the sald Act and the Rules made thereunder. ( Para 21 ) 


By introduction. of such rice mill the respondents are not seeking 
1o modif y or amend the provisions of the said Act but are trying to moder- 
mue the rice milling operation, for the purposes indicated in the said 
notification which will eater some public interest, which 18 yery much 
provided for in the Act itself ] ( Para 25 ) 


It is not however understood as to how by the State Government's 
action in encouraging the setting ыр of Mint Rice Mills or conversion of 
existing Husking МШ 10 Mint Rice Mill any premium will be given to 
the offenders who are carr ying on Husking Mill operation without licence. 

( Para 35 ) 


š As. the Mmi Rice Mull 15 also a rice mili within the meaning of the 
Act and will carry on rice mdilng operation within ihe meaning of the 
said Act, the procedure for granting permit and licence under the said 
Act have been provided for both under ihe said Act and the kules made 
thereunder and before granting ‘a permit under the said Act the requisite 
investigations as contained under Section 5 of the said Act are to be 
carried out. Under the circumstances in case of Mint Rice Mill also the 
same procedure have to be followed and whether ts the particular case 
tha distance bar is relevant or not will be decided by the licensing autho- 
rity 18 a particular case т accordance with law ( Para 37 ) 

Although the aforesaid notification has been challenged ^y the 
petitioners on a number of grounds аз aforesald the real purpose oj the 
petitioner 18 to prevent introduction of such Mint Rice Mills and thereby 

to prevent further competitors in business ; but the same however cannot E 
be d ground of challenge of the said notification for the reasons stated 
hereinabove. dis 39 ) 


Cases referred to :— 
(1) Rice and Flour Mills v N Т. Gowda, AIR 1971 SC 246 
- (2) Jasbhat Deshai ғ. Rashan Kumar, AIR 1976 SC 578 


(3) Mithilesh Gorg v. Union of India, AIR 1937 SC 443 
64) AIR 1975 Kerala 9 


" 


- 
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0) Syed Mafadzzal Hussain & Ors, v. State of West Bengal & Ors, | 


(Unreported) 
(6) Paskura Bans Mill Malik Samity & Ors. v. . State of West Bengal 
"&Ors , (Unreported) 
(7) Akhil Bharatiya Soshit -Karmachari ‘Sangh (Rallway) v. Union 
of India & Ors., AIR 1981 SC 298 
(8) Dibakar v. Dy Director of Fisheries, AIR 1975 SC 9 
(9) Chandra Kanta Saha у. Union of India, AIR. 1979 SC 314 
(10) Calcutta Gas Company v. State of Wess Bengal, Š 
AIR 1962 SC 1044 ` » 
(11) Paresk Nath Dutta v. District Controller Food and Supplies 
& Ors., 1978 (1) Cal LJ 83 


Mr. Mrinal Karti Das and B-N. Rop sass for the Petltioners 
Mr. В, Е Bhattacharya and A Ж. Мита — — for the Respondents 


The jadgment of the Court was as folors :— 

The petitioner No. 1, & society registered under the West "Bengal 
Societies Registration Act which isa federation of owners of Husking 
Mill and the other petitioners who also owners о Husking Mill and 
members of the petitioner No. 1, jointly have challenged in the instant 
writ petition the notification No. 8532-Е $, dated 18th December, 1992 
issued by the department of Food and Supphes, Government- of West 
Beagal, wherein a policy decision has been taken by the State Govern- 
mentfor encouraging setting up of Милі Rice Mill, which shall be of 
modernised type with a rubber roll sheller on a centrifuga) dehusker 
along with a paddy cleaner and a paddy separator either asa composite 
unit Of as а soparate machine for the purpose of dehuslang paddy. 


2. . In the aforesaid notification itself the reasons for taking such 
a policy decision is indicated. It has been stated in the said notification, 
Inter alia, that tho question of encouraging installation of ama!) or Mini 
Rice Mills ın the Staic. has been under the consideration of the State 
Government for quite sometime; їп order to ensure higher extraction 
of rico from paddy, eliminato waste, improve the quality of rico, obtain 
other usable by-products like rice bran for production of oil through 
the adoption of modern technology, discourage the growing proliferation 
of husking mills operating without [ícence and to Increase the collection 
of levy rico to &trengthen the public distributlon-system it has been 
neoossery for public interest to setting up of such Mini Rice Mills as 
well as conversion of oxisting busking mills, and accordingly it has been 
ordered by the Government to take steps to facilitate setilng up of 
modernised Mini Rice Mills for commercial purposo-In the State. The 


© 
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e aforósald notification was also given the detailed’ particulars as to the 
nature of such Mini Rice Milla, the procedures for obtaining permit 
and licence for such Mini Rice Mills, the liability and obligation of such 
Mini Rice Mills owner and various other particulars in respect thereof, 


. 3. The main grounds of challenge of the aforesaid ` notification by 
the wnt petitioners are that' by- tho. aforesaid notification a peculiar 
concept of Minit Rice Mills de hors the provision of the Rice Muling 
Industries Regulátion Act, 1958 (hereinafter referred to the said Act) 18 
sought to be introduced and same is also clearly ultra vires the provision 
of the Act. The petitioners have challenged the propriety and correct- 

ness of the said policy decision on the contention that the provisions for 
moderalsation of husking mills for the purpose of higher extraction of 
rice and for improvement quality of rice and to obtain other usable 
by- products like rice bran etc. are already therein the Act and accor- 
dingly for such objects the creation of a-Mini Rice Mill is not really 
required, 


4. Ithas further been contended tbat afier taking into accourt 


_ the total availability of paddy ın West Bengal and the existing number 
oflegal Husking Mills and after making provision of the required 
amount of paddy for their optimum operation, nota single additional 
husking mill or mini rice mill can be established in West Bengal 
Quoting the statistica. released by the. Directorate of Agriculture, 
Government of West Bengal, relating to the total production of paddy 
inthe year 1991-92: ın West Bengal where from it appears that the 
quantity of paddy which required for husking wes i, 43, 44, 336 tonnes 
upon which the licensed Chira Mills and 350 big Rice Mills and 10,000 
unlicensed husking mills have to depend on the’ above quantity cf paddy . 
for their operation and consequent survival, it has further? been conten- 
ded that for scarcity and non-availability of paddy out of 7С0 Rice Mills, 
350 Rice Milla-has already been closed down and 350 Rice Mills are 
now operating which required 37,80,000 tonnes. In addition to the 
same 10,000 licensed husking mills in West Bengal require minmum 
quantity of 1,27,75,000 tonnes of paddy per year. Itis contended that 
apart from the вате there are at least 15,000 or more unlicensed husking 
mills whioh are operating illegally and are allowed to do so.by the 
authorities concerned with full knowledge of the same. It is contended 
that ın such a situation itis not understood asto how the licence to 
Mini Husking Mills would be given and levy paddy will be realised 
from them when there is no paddy atallin the locality or ‘the area 
where such Mint Rice Mills are situated. 


5. Ithasfurther been contended’ that the application of the éaid 
Acttothe Mini Rico Mills is illusory and within the short -périod of 


Й 
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-timeas indicated in the order it will Ьо impossible fora “Mini Rice Mill 


owner to deposit or deliver the quantity of paddy and/or nce after 
obtaining the permit or licence, It has been also specifically pleaded 
that the aforesald notification ів not only an illegality but is also a 
fraud upon tbe statute as it has been introduced -for the purpose of 
covering up the inability of the State Government to enforce the law 
against tho illegal] activities of the unlicenred Husking Mill owners 
inspite of numerous repretentat;ions made against such illegalitics by the 
existing licensed Husking Mill Owners. The Petitioners complain that 
by the impugned notification the respondents are out to give premium 


.to such Breakers of law to the serious prejudice of the petitioneri who 


аго operating tho husking machines illegally. 


6. It will thus appear from the pleadings in.the writ petition that 
the polioy. decision of the respondents contained tn the aforesaid notifi- 
cation for encouraging setting up of Mini Rice -Mills has been 
challenged by the writ petitioners mainly on four grounds ; firstly,on 
the ground that the concept of Mini Rice Mill is ultra vires the pro- 
visions of the said’ Act and therefore the decision of the respondents 
for encouraging setting up of such Mini Rice Mills is illegal ard with- 
out juridiction ; secondly, there being already provisions for moder- 
nisation of Rico Mills -and/or Husking Mills, inter alia, for the purpose 
elimination of waste and. Improvement of quality of rice as contained in 
the Act there was no necessity of tho socalled ‘concept of Mini Rice 


‚ Mills y thirdly, having regard. to the quantity of paddy available in a 


year for husking there 1s no further need for setting up of Mini Rice 


“Mills and lastly, tho said decision as contained, ın the said notification 


1з а fraud on the statute and has been taken mala fide to cover up the 
табу of the State ‘Government to doal effectively with the illegal 
busking’ mil! owners, and for the purpose of giving premium to such 
offenders. E E М р ` 


E 7. On the aforesaid application on 16th March, 1993 an interim 
order was granted to the effect that the respondent had liberty to receive 
application for installation of. Mini- Rice Mills but shall not take any 
final decision on such application. — . Jue 


`8. The respondent filed an application for vacating interim order 


‘on Sth of. Мау, 1993° and after the aforesaid writ application and the 


application for vacating interim order came beforo this Court, the entire 
writ application and the vacating interim order have been heard out 
together and al) the parties had argued in full. Ín the said application 


for vacating Interim: order it has been pleaded by the respondents, inter 


alia, that the State of West LL although is a highest rice producing 
Stato has tho lowest number of rice mills in comparison to the other 


, 
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tice producing State and such meagre number of rice mill ıs resulting ln 
hugo loss of production of rice as well as production of bran and aocor- 
dingly Installation of more rice mills is necessary in national interest 
and in order to secure maxímum production of rice from the paddy 
produced in the State аз wollas for paddy imported from outside thé 
State. decision has been taken for encouraging setting up of Mini Rice 
Mills Itis contended by quoting facts and figures that thore Js a subs- 
tantial loss in respect of rice where the paddy is milled in a husking 
mill and in case of West Bonga! where tho annua) production of paddy 
1s more than 1.5 crore metric tonne of rice. It Is further contended that 
bran at present із an important source of edible oil and extraction of 
maximum quantity of bran is necessary to meet the growing demand 
for edible 01) throughout the country and particularly In West Bengal 
and for the purpose also such decision has been taken to encourage 
setting up of Mini Rice Mills, as admittedly no bran is available when 
the paddy із dehusked by.a rice miller. It has been further contended 
that with the Installation of increasing number of Rice Mills the State 
willbe able to collect levs rice which wil) ultimately strengthen the 
publio di tribution system and accordingly such a decision is for public 
interest. Те із further pleaded that such establishment of mini rice mills 
will generate rural employment which will also serve public interest. 


9. The respondents have also challenged tho very locus standi 
of the present writ petitioners to challenge the notification on the 
ground the exiting operators of Husking Mills bave got no right to 
oppose decision of establishment of further mills as In such process по 
right of any of tho petitioner Is affected. 


10 Having hoard the learned Advocates of both the parties and 
considering all the materialy on records It appears to this Court that tho 
challenge of the present writ petitioners which is a existing husking mills 
Owners and their association of the policy deciston of the State Govern- 
mentin the impugned order for encouraging of setting up of Mini Rice 
Mills, Inter aliz, on the ground thst there is no need of setting up of any 
farther Rice Mille in view of the less availability of the paddy ia miscon- 
celved and cannot be sustained. 


‚ 11. By the aforesaid decision of the State Government it cannot 
. ba said any right-of the present petitioners who are existing busking 
mills owners for less to speak of any constitutional right ia violated. 


12. Baoh of the petitioner no doubt is entitled to carry on his 
business of operating husking mill in exercise of his fundamental rigbt 
under Article 191) (g) of the Constitution. subject to the reasonablo 


restriction imposed under the said Act and the Rules made thereunder, 
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The decision of the State Government as contained in the impugned 
notification for encouraging setting up of Mini Rico Mills does not m 
any manner whatsoever takes away or'abridges the aforesaid fundamen- 
tal right of the petitioners’ under Artiole 19(1) (в) of the Constitution or 
to carry on the sald busiaess under the provision of the said Act 
and Rules: made thereunder. Because of setting up of auch mills the 
fact that. there may be more competition among the different typo 
of mill owners and may result 1n less income or profit to the existing 
mil] owner is no ground for interference with, such decision of the 
State Government, as it is ono “of the Constitution goal of the State to 


‘take measures to prevent monopoly in business and concentration of 


wealth in the hands of few. The Apex Court also time and again 
dopricated such practice of monopoly and bas ‘held the fact “that more 
competition may result in Jess income and less profit of the existing 
businessmen nm no ground of interference Whether availability of 
paddy or "nature of trade and commerce ш рейду ma particular caso 
will justify graht of permit and licence to a new mill, 18а matter to be 
decided by ths Licensing Authority ‘in a given case after dus investigation 
uader Section 5 of the said Act and under the rules made under the 
Aot. Such matters will be within the comprehension of the Licensing 
Authority and on that "ground the said policy decision of the State 
Government cannot be "challenged. А 


13. In the case of (1) Rice, and Flowr Mills v. N Т. Gowda 
reported in AIR 1971 SC 246, tbe Supreme Court held that an existing 
mill owner has no locus standi ча challenge under Article 226 of the 
Constitution setting'up of a new rice mill by another even if such setting 
up bein contravention of Section &3{c) of the Rice Milling Industries 


' (Regulation) Act, 1958, us no'right vested in such an operator is infringed. 


In the case ot (2) Jasbhal Deshal v. Rashan Kumar reported in AIR 1976 
SC page 578 the question which arose for the determination of the 
Supreme Court was whether the proprietor of a Cinema, Theatre Hall 
holding a licence for. exhibiting Cinema autograph films ıs entitled to 
invoke the certiorarı jurisdiction .. ee tO get ano objection 
certificato granted under Rule 6 of the "Bombay Cinema Rules, 1954 by 
the District Magistrate in favour of the rival in the trade. - The Supreme 


_ Court held that such challenge cannot be maintained аз no vested mght 


‘of the existing Cinema owners was affected and the impugned order has 
not deprived ‘the existing Cinemas owners of any legal mght in any 
manner whatsoever. In the сазе of (3) Mithllesh Gorg v. Unton of India 
reported in AIR 1992 SC page 443 the Supreme Court held that itis a 
guaranteed right of every citizen to take up or carry on the motor 
transport. business subject to the reasonable restrictions that may be 
imposed and the restrictions which were imposed ın that. regard relatmg 
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to number of stage carriages as contained 1n the Old Motor Vehicles Act, 
1939 having been done away within the present Motcr Vehicles Act, 
1988 which does not contain similar restriction: ш the present Act, the 
existing operators do not have any right to object to the grant of permit 
on the ground the same will-increase number of permits. 


14 Inalithe abovementioned decisions the Supreme Court also 
held that more number of husking mill or stage carrfages or Cinema 
Hall as tho case may бо are necessary to enaure faircompetition. In 
the aforesaid case of Mithilesk Gorg v. Union of India (supra), the 


Supreme Court also upheld the liberalised policy in the matter of grant ! 


of permit under the Motor Vehicles Aot, 1988. 


15. ‘Mr. Mrinal Капі Das, learned Advocate appearing for the 
petitioner however has sought to distinguish the aforesaid decisions of 
the Supreme Court by relying on the decision of the Kerala High Court 
Teported in (4) AIR 1975 Kerala page 9 as also on, the unreported 
decisione of Bimal Chandra Basak, J (as His Lordsbip then was), 
dated 27th June, 1985, ın the caso of (>) Syed Mafadzzal Hussain and 
Ors. v. State of West Bengal and Ora, being C О No 2629(W)/80 and 
algo ın the unreported decision of Subhas Chandra Sen, J (as His Lord- 
ship then was) dated 30th August, 1992 being С O ^ No. 3.66 (W)/82 in 

. the case of (6) Paskura Ват Mill Malik Samity & Ors у State of West 
Bengal & Ors. 


16. The aforesaid decimons however ‘are not applicable and 
distinguishable, ‚ 


17. In the case of Paskura Thaka Bani Mill Malk Samity & Ors. 
v. State of West Bengal & Ors.; being C O No 3'66(W)/82 the said 


Samity; the members of which were all Husking Mill Owners, challenged ' 


the failure of the State Authorities to take appropriate action against 
the Private respondents who were illegally rTuuning Husking Mill without 


any licence. The contention raised by the respondents in the said writ - 


petition that the said petition was not maintainable by the said Samity 


was rejected by Subhas Chandra Sen, J (as His Lordship then was) relying 


. on the decision of the Supreme Court in the case' of (7) Akhil Bharatiya 
Soshit Karmachart Sangh (Railway) v Union. of India & Ors. reported 


in AIR 1981 SC 298 as because of such illegal running of Husking Mill Е 


the right of the Husking Mill Owners abd public’ interest was affected 


In the said case Subhas Chandra Sen, J had no occasion to coneidér the ў 


question whether existing Husking Mill Owners can resist tho introduc- 
tion of new Rios Milla or Husking Mills on the ground that production 
oravailatility of paddy do not justlfy-further introduction of Rico 
Mills. Similarly in the case of Syed: Mafadzzal Hussain & Ors. v. 


State of West Bengal & Ors , being С. О No. 262 W)/80 the petitioners _ 


è 
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^ yo - 


therein ohallenged the grant of permitto the private respondents for 
establishment of Husking Mills on the ground thát such permite were 

granted by’ the Lloontiag Authority without holding the requisite 
enquiry and investigation ‘ander Section 5 of the Rice Milling Industry 
- (Regulatton) Act, 195 and the Rules made thereunder and in violation 
of tbs ^" orssild orovisions ~in the said caso the application of the said 
respondents for graat of sach permits were initially rejected and there- 
after on the ropresentations of the Schoo! Authorities and the Panchayat 


` such decision wae reviewed which was challenged in the sald writ 


— 


RS 


pstifion Bimal Chandra Basak, J (as His Lordship thon was) had no 
occasion to consider the question whether the cxusting Husking МШ 
Owners can challenge the introduction of new Husking Mill or Rice 
Millon the ground that availability of paddy do not justify farther 
introduction of such Mills The decision of the Supreme Court in the 
case of Nagar Rice and Flour Milis.y-V T C and Bros. (supra) was 
distinguisbed ın the sard case by His Lordehips on the facts of the said 
tase For the same reason the decision of a learned Smgle Judge of the 
Kerala High Court in the case of (8) "Dibokar v. Dy Director of 
Fisheries reported in AIR 1975 SC 9 relied upon by Mr. Das із not 
applicable where the contention of the respondents that Association of 
Fishermen had no right to challenge the fishing operation of the private 


- respondents illegally without any licence, was rejected on the ground 


that the Interest of such Fishermen, as distinct for the general inconve- 
nience which may be suffered by the law not being administered was 
affected. ' 


18. It must not also be overlooked that the aforesaid decision of 
the State Government is а polloy decimon and'therefore it is not for the 
Court to interfere with such policy decision unless ib сап be shown 
Бу the petitroners that such policy- decision is mala fide or ulusory 
affecting the pétitioners adversely: 


а 2 


19: The petitioners have failed to satufy this Court that such 
policy decision is arbitrary and/or mala fide and has effected them 


', adversely. 


' 20 [am unable to: accept the contentloá of Mr. Das appearing 
гоп bebalf of the petitioner that the aforesaid decision of the State 
Government is ulfra vires the provisions of the said Act and the roles 
made thereunder or de hors tho samo ,It wil! appoar from the objects 
of the said~ Act itself that one of such objects 18 creation of rural 
employment and creation of reasonable facilities for conversion of 
paddy into rice to facilitate increase uud the ргойасцоп of rice 
an tho country. 


n 


a 


a 
' ` 
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21. By- the impugaed notification it will appear that whole 
purpose for .enicouraging of setting up, of Mini, Rice Mills 19 for -the 
Purpose of introducing modernised machinery ins{cad; of old ‘stor10 type 
milis for taking advantage of the scientific mnovation and development 
in such Rice À Milling Industry and the same therefore 1s 10 consonance 
ith tlio росу | of increased prodaction of rice through tHe process of, 
extraction of more rice by Deng | modernised technique. Such adecision - 


thecefore Ja not ilira rires tho aforesaid Act and rules made thereunder ' 


but In consonance with the provision of the said Aot and the rules made 
-thoreundes. | 


Д 
+ Й 


22 The submission on behalf of tho petitioner that such Provinon 
for thodertitsed tectinique is reduüdant as théré are already provisions d 
for the same in the rules and: ап Clansé' 3D of the conditions ‘of licence - 
which _pérfobtly cater to’ the need indicated in tho notification aod 
óónsequently the respondents ` "y idtróduting -such a concept 18° acting 
beyond'their Jartsdiction are raisconceived ,- ? 


q 


23. In the writ рейчоп all ево ‘polate wers not specifically 
pleaded at all and therofore at the time.of bearing -such point cannot be _ 
taken. That apart it will appear from Section 3(1) of the said Act that 
rice mill has been defined aga-plant and machinery with which and the 
premises including the Precinct thereof 1n which órin any part of which 

.rice milling operation is carried оп ^ Under Section 3(d) of the заза Act 
milling rice with its gramatical variation «medns recovering rice or any 
product thereof from paddy, polishing псе with the aid of power Tho 
smail or mini rice mil which 1s sought to be introduced is also a rice А 

. mill within the meaning of: the said doftaitica’ ander the anid Act The 
dame 18 & "hodernréd inxchinery for ride milling dperalion wiih б rubber 
all share ona centifugal -debusker along | with à paddy cleanér anda 
pad dy Vepéátatór ‘either aa ao composite unit of as soparate machine far 
the pupposa of dehuaking paddy, for polisbing of rice (for which insta- 
Nation of a core pollshér in desirable, but a buller may also be utilised 
for auch polishing which however is to be replaced with в соге polishor 
^ Within 3 years) and construction of chatal for “diying of paddy and rice 
mill be desirable but not obligatory. ‘It Бав Беер. submitted on-behalf 
of the petitioner that in case of rice mili after the paddies are purchatred 

. by b поб miler’ thé samo are dried In the Precinct {chatal) of the rice 
mull and thérefore 1 there cannot be any rico milla - without hich: ‘precinct 
andi the provision of the said Act 18 applicable to Веви mill only 1n 
view of Seotfon. 3A of the said Act | " a z 


24; Itis true that in the process of mulling operation such diu 
of paddy become necesadry for which tho, precinct of rice mill foris а 
part of the rice mil] and hence the aforesaid definition, but at the same’ 


$ 


~ 


1997 (1) CLI] Ӯ. ‚В, Licensed Husking v. State of W. B. 305 


time in my view such definition of rice mill 18 widé'enough to include a 
tice mil] which may be developed through scientific innovation which 
may not require such a “Chatal” inasmuch as even 10 suoh case, just as 
in'the case of Mini Rice Mill, the plants dnd machimeries are for the 
Purpose of ricé milling. operation There is nothing 10 tho said defini- 


.' tion or in the other provisions of thé Act wherefrom it can bo seid thet 


without such precinots tho plants and machinéries which carry on rico 
_ milling Operation cannot be treated as rice mill, For thé sa ason 
и may also come within thd meaning of rice miller under Section 3A.of 
the said Act The fact that such ñini tice mill unlike an ordinary 
basking mill, will also be able to polish the rice apart from the dchus- 
king the paddy may not charge - ‘the’ Position, particularly 1n view of the 
г fact that polisbing із also be possible by the rice huller by adjustment of 
blades. In the case of (9) Chandra Kanta Saha v. Unlon of India 
reported in AIR 1979 SC, page 314, the Supreme Court held, inter alia, 
that Section X4), Clauses Q) and (Ш) and (gg) of the said Act will include 
husking mill ‘and husking miil operation and it was not necessary at all 
for the logislature to add Section 3A of the Act. For the same reasons 
the aforesaid Section 3(d)(1) and (Hii) and (gg) will Include muni rice mill 
and its ‘operation: 


25. It therefore cannot bo said by the aforosaid notification the 
respondents are trying to permit operation of a machine for such milling 
operation’ which cannot be .brought withm the purview of the said Act 
and therefore the, reipondenti weré acting beyond the junsdiction. By 
intiodudtion of such mini ёё mill the respondents are not secking to 
modify of amend the provisions of tho said Act but агё | trying to moder- 
miso the rice milling operation, for tlie purposes indicited m the said 
notification which will certain some public Interest, which is very much 
~ provided for in the Act itself Tho samo not being arbitrary or mala 
fide, it is not for, the Court бо substitute its taiisfaction for that of the 
State Gov&nment to find out whether the samo ia necessary or not. 
It is dso’ bo~ noted in this connection that it will appear from tho afore- 
said riótification that muni nce milling operation by such ё construction 
of “Chatal’’ although has not been said to be obligatory has sald to be 
desirable. Therefore the concept of a precinct of a rice mill is not done 


away altogothor incase of mini rice mill. - , с 


26- The fact through such mini rloe mills the State Government 
із also socking to take, further advantage through ‘stich modernised 


~ mulling operation of production rice. bran ase by-product for ultimate 


production of оп, cannot make the said policy bad of arbitrary, when 
the same is certainly for public interest and very mich in consonance 
with the provisions of the said Act and Rules made«hereunder particü- 
larly the definition of milling operation. — , : 
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27. Because of the reasons aforesald ıt cannot also be said tho 
policy decision of the State Government to encourege setting up of 
above mini rice mill and to take decision that the provisions of the said 
Act and the Rules made thereunder will be made applicable to said mint 
rice mill has made ny hostile discrimination against the-rice mills or 


husking mills owners — Asit will appear from the said notification itself * 


that tho miar rice millers unlike the husking mill owners will be allowed 
to do commercial milling on their account for which they bave to obtain 
licence under the West; Bengal Rice and Paddy (Licensing and Control) 
Order, 1967 for purchase and storage of paddy and rice for sale and will 
be allowed to sell rice after fulfilment of their levy obligation and thero- 
fore the rice millers will form a olass separate from the husking millers 
who cannot purchase or sell paddy end rice or to have to pay levy. 


28 It has been sought to be argued that if oxamined closely it 
will appear that there js a gulf of difference between the operation of a 
mice mil] and a rice huller so far asthe avatlability of paddy and the 
space required for operating the mill inasmuch asa rice miller af'er 
purchasing the paddy must have boiling equipment and drying Chatal 


whereas husking mill operation oen be done in a small space. Even 1f it’ 


is во itis not understood as to how because of such differonce as afore- 
said, the potitioners are affected by the aforesaid policy decision of the 
State Government or tho said policy decision becomes bad 


29. Ав pointed out herelnbefore the whole basis of the policy 
decision of the State Government to encourage setting up of such mini 
rice mill for modernisation of milling operation is to achiéve the pur- 
poses indicated the said notification ; but at the same time as the samo 
becomes rice milling industry and the State has no jurisdiction to legis- 
lato on such subject and under Section 2 of the said. Act the necessary 
declaration as required by Entry 52 List I, Schedule-VII of the Cons- 
titution having been made that It is expedient for public intereat that 
union should take under its control the rice milling industry, it bas 

; speoilcally been olarified that the provision of the said Act and the 
Rules made thereunder will applicable in case of such mini rice mills. 


30. It із not therefore understood how the petitioners being tho ` 


existing husking mill owners can object to the same on the ground of 
suoh difference of operation between rice mill and rice boller etc. 
partioularly when it ıs not the case of the petitioners that they are 
willing to establish such mint rice mills, but the provision of the said 
Act and the Rules cannot be made applicable tho same 


31. Similarly the contention of the petitioners that Paragraph 3 
„ofthe aforesaid ‘notification providing, inter alla, that the restriction of 
ostablishing a new industry mill owner two K. M. distance from the 


-L 


1997 (I) CL! J W. B, Licensed Husking ¥ State of W, B. 507 

existing huskiag` rice mil will not bs applicable to mini rice mill is 

ex facte discriminatory is not tersble, Tbe petitioner cannot be said to 

beuffocted by the same and no right of the pecitioner ia teken away by 

the same. That apartas posated out-horelnbcfore the mini Tice mil) for 

the reasons stated above form a separate class That apart it bas been 
7held by our High Court in à number of jadgmont that such a distance 
_ Баг cannot be a ground for refund of-permit of а husklag mill. 


32° It has rightly been contended by Mr Arun Mitra, the learned 
Counsel for the State on the principle of law Jaid down by the Supreme 
Court ın the (10) Calcutta Gas Company v. State of West Bengal reported 
m ALR 1962 Supreme Court page 1044, where ıt has been beld that it ig 
umplhieit in tbe ‘exercwoe of jurisdiction under Ariole 226 that the relief И 
prayed for must be granted to enforce the legal nght whch ordinarily 
be the right of the petitioner himself who complains of infringement of 
auch right, no right of the petitioners oan be said to bo affected. 


33, Similarly the attack of the pettroner against the aforesaid 
notification, of the ground that the introduction of such mint nce null, 
inter айа, for the purpose of proouriag levy through such rice mull 18 
de horsthe provision of tho Rice Milling Regulation Act and therefore 
cannot be sustazaed, is agam muisconceaved ag the petitioner cannot be 
said to be aggrieyod by the aame nor any right of the petitioners have 
bron affected thereby. Admittedly the petitioners аге пої оттегі of 
mini rice milla and they havo not chalienged any action of the Govern- 
ment calling upon the mini rice 11111 owner to psy lovy or action of the 
Licensing Authority to refuse to grant any permit or licence In respect of 
пип} rice mills unless hs agrees to pay levy The decision in the cate of 
(Ll) Paresk Naik v. Disirici Controller Food and Supplies reported in 
1978(U) Calcutta Law Journal 83 related upon on behalf of the petitioner 
и therefore not applicable at all in the instant caso. 


34 Thatapart even thongh znoresse in the collection of levy rice 
forstrengtnening the public dretribut;on system by setting up òi more 
rice mill 1 net- one of the objects or purpose of the said Act, the fact 
that tho same is also one оѓ tho purposes of such policy dectton of the 
State Government to encourage setting up of Mint Rice Mill, cannot 
vitiato such policy decison when the other purposes of such policy 
decision, namely ensanag higher extraction of vice from paddy; elimi- 
nation of waste, improvemeot та the quality of rice, obtaining other 

usable by-products like rice bran for production of oi] through adoption 
of modera -technology being quite іп con-onance with the objeots and 
purposes с? the said Act aod are ia public intereat and 1f Siete Баз the 
power to collect levy rice from the rice milfs ander the reirvant levy 
order. „ Я $ z 
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,35. .:Lam also unable to accept the contention of the petitioners ^ ^ 


that-the deo:sjon. of "the State Government to encourage setting up of 
soch Mini Rice. Mill as contained In. the impugned notification, із. a 
fraud on the statute or such a policy: decision hes been taken mala fide 
to cover up the iaabllity ‘of. the State Government to deal effectively 
with. the Шера! busking_ mill owners and for the purpose of giving ~ 
premium to such offendera. It зв true; as it appears from the impugned 
notification, that.-one of the pürpose of such policy decision is to 
discourage the growing proliferation 91 busking mills operating without 
licenes and | the зато therefore dain public interest. It 1s not howeyer 
understood asto how by the State Government’ a action m encouraging 
the setting up of Min Rice Mills or convertion “of the existing Husking 
Mall to “Mini Rice 0 any premium will be giver! to ‘the offenders who are ` 
carrying ‹ on Husking Mi operation , Without any "сепсе. Nowhere it ^ 
has been provided: that such offenders will be entitled to operate such 
mini rice mill without ‘permit or licence ‘under, the Act. 


‚36. One of the objects of the said Асі, із to ensure the moderni- 


B sation of converitlonal type of rice mill with z view to increased produc- 


tion of rice and production- better quality of rice and therefore tho, 
decision ‘of tho Stato Government to; encourage setting up. of mm гісо. 
mill whlch n .notbing but modernfacd rice, mili and a new scientific 
innovation for moderniting milling operation to achieve the purposes, 
indicated in the notification for public interest із very much 18 conso- 


-nance із the. object of. the =e Ас and is not at ш arbitrary ‹ от. 


mala fide, |. d 


37. It is. ths fundamenta! right of every citizen to carry on ofa 


. business or occupation of. his choice under Article 49188) abject 10 


the reasonable restriction imposed , ‘thereunder. The provisions of the 
Rive Milling Industnes Regulation Act do not put-any restriction ın the 
matter of carrying on` rice: шов operation but the aame 1s regulatory 
in nature which- again. can only be imposed by the union legislaturo 
which can legisJato‘on the subject. Under such omcumstancesif the 
State. Government: would have attempted by innovation of such mini 
tice. milla to take“out’the зато from'tho purview of the aforesaid Act 
the same would have been ultra vires tho provision of the ва! Асі and: ~ 


, withomt jurisdiction “By the 1mpngned notification however the State 


Government on the contrary bas absolutely made it clear that the-pro= 
vinon of the said Act and Rules will be mado applicable to tho ssid Act, 
asindeed the same have to be so applicable As mini rice mill is also a 


' ge mill within the meaning of! the said Act and will carry on rice 


milling operation within .the meaning of the said Act, the procedure 


. for granting permit and licence under the said Act have beon provided 


PM -- 


— ! € . 


. 
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for both-under the nid Act and Rules mado РИЯ and before gran- 
ting a permit under the sald Act’ the requiaite investigations as contained 
undor- Section 3 of tho said Асї аге to be Carried ont Under such 
crecumstances in case of mini rice mill also the same procedure have to 
bo followed and whether in tbe particular case the distance bar is rele- 
vent ornot will be decided by the Licensing Authonty in à particular 
casela accordance withlaw. - 


38 Itu also not to be overlooked as at will appear from the said 
notification -itself that such mmi rice mil] owners will confine thelr busi- 
ness to commercial milling and they will also be entitled to sell the rice 


after fulfilment of their obligation of levy. 


z “39. It appears -to this Court that although the aforesaid Sabio 
Чоп has been challenged by the petitioners on a number of grounds as 
aforesaid tho roal, purpose of the petitioner 1з to prevent introduction 
of such mini nce mills and ‘thereby to prevent further competitors In the 
business ; but tho same’ however cannot bea ground of challenge of 
the said nófffication for the reasons stated heremabove There is no 
meritin the writ application - Tho writ. application therefore falls and 
the same ls hereby dismissed, All intenm orders stand;vacateó. 


40. There will be; no order as to costs. = 


41. It may, be noted that in.all the connecting writ petitioners 
each of:the writ petitioner challenged the inaction on the part of the 
Licensing Authorlty-onder the sad Aot in the matter of granting permit - 

, and licence for establishing ‘and, operating mini rico mill. Since the 
respondents in each of such writ petition was unable to take any final 
decision on such apphcation of the petitiohers in view of thexnfunction 
granted in the above mentioned writ petition\as aforesaid, writ petitions 
were heard along with the present writ petition. . 


c 


42 Now-that the instant writ petition . of the West Bengal 
Licensed Hurking Mill Federation bas been dismissed and the interim 
order stand vacated, each of the connecting wiit petition is disposed of 
without ‘any costs directing the Licensing Authority to consider and dis- 
pose of ‘the application made by the petitioner for establishment and 
operating of a Mini Rice Mill in acoordance with law and particularly 

C the provisions of the Rice Milling Industries (Regulation) Act and the 
Rules made’ thereunder after giving hearing to the petitioner within two 
months from.the.communication of the order., In the event in any of 
such writ petition, the Licensing Authonty after consideration of the 
application. in accordance with law has already found that the same Is 

- fit case fer grant ‘of permit and licence, the Licensing Authority in cuch 
a oase may issue the permit. and the еа to the concerned petitioner 
without delay. | ~ д А m. eS Er 
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Д 4. Learned Advocate appearing for the West Bengal Licensed 
Husking Mills Federation & Ors who 18 one of the petitioners in the 
case, prays for atay of the о, бет, the prayer is considered and refused. 


If XEROX certified copy in applied for, tbe same shall be given as 
expeditiously as Possible bat not later than three weeks after summer 
vacation, 


S. K. G. 


И G 


. , E CIVIL APPELLATE JURISDICTION ] 
ra . Before Justice Mrs, Ruma Pal and , à 
> Mr. Justice Debendra Kumar Jain 

Decuion:; February 18, 1997 | 


Webel Nicco Electronics Limited kaa Appellant 


Versus 
Mrs, Anima Roy то”, p ЫЫ "Respondent 


Constitution of Indis, Article 226— Writ petition—Challenging order 
‘of the Tribunal—Scoye of. 


^ — Industrial Disputes Ast (West Bengal Amendment Act, 33 of 1986) 
Sections 10(4), 13(2)b) — Factors to be considered by the Labour 
Tribunal, Labour Court for granting Interim Kellef under the Act—Soctal 
Justice — Imflication of. 


The workman respondent was served with a charge-shect on 
7 29th June, 1991. After domestic enquiry the Enquiry Officer found the 
workman guilty and the workman was accordingly dismissed A dispute 
was raised by the workman. The Government of West Bengal referred to 
the Industrial Tribunal the issue whether the dismisse] of the workman 
-by tho management ‘was justified’ In pursuance of the notice issued by 
the Tribunal the workman appeared and filed an application for interim 
relef but she did not file her written statement Tho Tribunal passed 
anorder to the effect that the application for interim order will be 
considered after the written statement із filed by tho applicant The 
workman moved before the High Court an application undtr Article 226 
challenging this order, The application was disposed oí witha Section 


“FM. A. T. No. 3711 of 1996 Е 


^ . 
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to the, tribunal to diipore óf-the petition for Interim rellef without 
insisting upon the ftling of the written statement by the workinan The 
employer preferred appeal against the said order . 

- The Court confirming the judgment under appeal, ' : 

' HELD - Factors to- be conridered under “Section 10(4):— The 


1 


' word ‘Interim’ according to the dictionary meaning means “а temporary 


ör. provisiohal . arrangement” (Shorter Oxford Dictionary 1993 
Edition) It has also been, defined in Black's Law Dictionary ( 5th 


. Edition ) as “In the meantime ; meanwhile > temporary; between”. 


In fact, the word has been used Interchangegbly with thë word inter- — 
locutory which also means "provisional or temporary or not final The 


. mature of interim relief has been judiciqlly determined asfar as this 


` 


country is concerned. as а. relief which can be granted only in ald of and 
as an ancilliary to the тат relief which may be available to the party on 
final determination- of his rights in a sult or proceeding so that ff the final 
relief cannot “be granted ін terms аз prayed for, the Interim reliefin the 
same terms cannot be granted — Comversely, if the cloim is plausible the ™ 


applicant should be ке лоте relief without having to suffer for the 


law І delays - ы ( Parad ) 


‘Thus interim réltef is 5 definition prayed for at the commencement 
of the proceedings or at least before i the conclusion of the main proceeding. 
Jt would-be femporary in nature and would continue until and be subject 
to the final determination of the dis pute or the lis. Generally, at thai 
stage the Court ‘cannot determine whether ultimately. the final roles will 
be granted, It is, for this reason that Courts have laid down two broad 
guldelines for the grant of. temparary rellefs namely ; (a) the prima facle 
case °/ the applicant ; and ( b) the balance of-conventence. ( Para 10 ) 


‘It ts clear from the aforesaid discussion that, the power of Labour 
Court, Tribunal ete , to grant interim relief is derived from Section 10(4). 
It'is discretionary т mature. The discretion must be exercised according 
to established principles for granting interim relief. ( Para 17 ) 


(2) Factors to be considered for 15 (2)(b) :— In my-optnion, 
the Labour Court, Tribunal etc. must be “satisfied at least prima facie 
that the workman has atleast a plausible chance of success ultimately, 
This would include - determination of a challenge to the matntatnability 
of the reference itself - ` ^o. (Para 34) 


Such an interpretation would not only be in keeping with the well 
established principles for granting interim relief, but и would also be tn 


Reaping with the objects of the Aet. эрле Wl Я ( Раға 35). 


The principle underlying the grant of interim relief ts to grant finan- 
cial support und Protection 10 am emp'oyee who has been victimised or 


\ 


^ 
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^ been subjected to unfair labour practice so that he may not.be wholly | 
deprived im-the almost inevitable interval beiween ihe commencement оў 
the proceedings for vindicating his rights and its final disposal ‘The - 
idea оў deprivation assumes that и із otherwize due Ро) теті can only 
Bare been ‘otherwise due’ Uf the workman has been legally dismissed. 
If a workman has been legally dismissed there is no question of his‘being 

. legally entitled to any wages after such dismissal Thereforg in deciding 
whether a workman should not be deprived” pending final adjudication, he 
must show that hé has an arguable case on merit. ~ ( Para, 36). 


Social Justice what із :— Soctak Justice does not mean that 
reason and fairness must alwoys and inevitably eld to the convenience 
` ofa party convemence of the employee at. the ‘cost of tke employer, 
“as in this Сазе. In an adjudizatian proceeding, such ome sided or 
partial view із really next of kin to caprice or humour Justice would 
* demand that the applicant for interim relief show that the’ dispute © 
ralsed,by him is not frivolous. jhe А ( Рага 40 ) 


= 


For these reasons! I respectfully. differ from the view expressed in 
~ Ganges Printing case and the other decisions following tt and hold that ~ 
Section 15 (2) (b) does not táke- away the discretion of the Tribunal to 
refuse to grant interim' relief at all’ The-discretion of the Tribunal must 
of course be judicially exercised accordmg to well established prisciples. 
including the establishment of an arguable case by the applicant as to the 
merit of the dispute: For -tha purposes of satisfying the Tribunal on this 
point, 1t would not ba necessary for the applicant to file hls written state- 
ment. It would suffice if the application for interim rehej itsel; contami 
sufficient material for. this purpose and the Tribunal canno( make the 
` filing of a written statement a pre-condition to hearing of an application 
Sor interim relief. Lo stg : d „( Para 42) 
. Jn vlew of'the "difference with the views expressed in the Ganges 
Printing -case ,and- the other decisions following и, the issue will have io 
~, be decided bya larger bench. a КЕ i ( Para 44 ) 
d Я E: А £e 
, Cases referret to :— i К 2 
~ (1) The Management of Bihar State Eleétricity Boord Y The Work- 
men of Bihar State Electricity Board & Ors., 1971 (1) LLJ 389 
' (2) Managément of Bihar Khadi Gramodyog Sangh у Siate o Buhar, 
- 71977 Lab IC 466- уг: . ^ 
\ (3) MK. Arad & Anr. v. Government of Andhra Pradesh &-Ors., 
a 1983 (3) SLR 747 np : К 
774) _ Delhi State Co-operativeBank Limued v, R. С. Yadu anshi, 
5. ^ 198856) FLR (Sum 13) tet mA 
М (5) Latika Ghosh v. Nirmal Ghosh, AIR 1968Cal68 ~ 


D 
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(6) Smt. Anjula v. Milan Kumar, AIR 198] Allahabad 178 


(7) Ganges Printing Ink Factor y Employees Induśtrial Co-operative ` 
` Society Limited & Anr v Tae 7th Industrial Tribunal & Ors , 
91 CWN 480 


(8) Vishan Roy v. ‘Bayer (India) Limited, 1993(2) СНМ + 383 ^ 
(9) State of Orissa v. Madan Gopal Rungta, AIR 1952 SC 12 


(10) Cotton, Corporation. of India Limited v. United Industrial Bank 

è Limited, AIR 1983 SE 1272 pu 

(U)^ The Management Hotel Imperial, New Delhi & Ors. v. Hotel 
Workers’ Union, AIR 1959 SC 1342 ^" 


(12) Management of Ranipur Colliery under M], Equitable Co ‘Lid. 
„ Y. Bhuban Singh & Ors., AIR 1959 SC 833 


(13) The` Statesman Ltd. v. Tke Second Industrial Tritunal oj West 
` Bengal & Ors., 199101) CHN 80 И 


(14) “Birla Industrial & Technological Museum v. зори Indusirial 
(007 Tribunal & Ors ‚92 CWN 1205 ` 


(15) The Ruyasthan State Road Trans port Corporation & & Anr. v. 
Krishna Kant, AIR 1995 SC 1715 . 


(16) Punjab National Bank Lid v. Sri Ram Kunwar, Industrial 


r. ` Tribunal, Delhi & Ors., AIR 1957 8C 2016 x 
Mr. Dipak Kumar Ghosh ` ETE em or the Appellant 
Mr.. Sujoy Bhattacharjee and, 

`- Manik Ch Ghosh ien fi or the Respondent No 1 , 


The jodguicat of the Court was as follows : _ £ 7 

Pal, J: The.issue before this Court is whether a Tribunal can 
refuse to dispose of anapplication for- interim relief under Section 
152%) of the Industral Disputes Aot, 1949 (hereafter referred* to as 
the'Act) until the workman files the written ginem ` 


2. Before "considering thé issue, I must say ‘that Iam ‘baffled by 
the reluctance shown in ‘this case by the workman to file a written 
statement Ordinarily the delay in dispcsmg of an industrial dispute is 
attributed to the employer“ who would be interested ın defeating the 
Outcome of, the dispute by exhausting the workman. In thie case 
adamlitedly the workman was served "with the charge sheet on 29th-Iune, 
1991. The'charges are serious ones. The domestic enquuy was held 
between 10th July,,1+91 to 5th October, 1993, The enquiry officer found 
the workman guilty,’ On 16th November, 1993 the employee was dimi- 

7 aed, "According to the employer this was done: on a consideration of 
` MEE Т 0 иа А 


^ 
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' the report of the enquiry o officer, taconite; documents, and'the gravity of 
» the miscondnot commutted. A dispute, was raned by ibe workman. 


, The Government of West Bengal referred lite following issue - for adjudi- 
“cation to the Tribunal :— 
7 "Whether the dismissal of ‘Smt. Anlma Roy by the management 
is Justified ? What relief if any is she entitled to?” Tot 


: 3. Notices were issued. ‘by the Tribunal on 23rd June, 1995 aking 
25th July, 1995 for appearance by the parties,‘ On 25th- July, 1995 the 
parties appeared and the workman was directed їо flle her written 
statement by 25th August, 1995. She has not filed her written statement, 
till today. She did however file an epplication for Interim relief. 


4, It was m this heckgronnd that the Tribunal pasted the 
following order :—. 

“Today is fixed for hearing of the Interim relief Today is fixed 
for filing of the written statement by the workmen: alopg with list of 
documents  — . 

Both parties are present. The workman has not fled guy siritten 
statement. The learned Lawyer for the workman фена for brani; 
-of the Interim relief petition A 

E Hoard the submission ‘of both sides. d have also gone through 
the ipterim Telief petition’ filed by the workman and the written . 
7 objection filed by the company. It appears to mo that tbe interim 
relief ів in the aid of fina) relief and as such it will be very much 
fiecessary to go through the prima facie case of both aides — . 5 
- I therefore direct the workman to file written statement first 
{ , thereafter the interim relief petition will be taken up for bearing. ` 
' To25. 4.1996 for writtén statement along, with Met of documente 
` by the workman ’’ 3 


5. On 23rd July, 1996 "the workman moved an ` application under 


- 


. Article, 226 challenging „Һе order dated 29th March, 1996. The 


"application was disposed of on the same date by the order under appeal - 


by holding thatthe Tribunal was not required to consider whether the 
workman hada strong prima facie саап disposing of an | application 
for intorim relief and as such the filing of the written statement by the 
Wworbkmam:was not а sine qua non for disposal of an application for 
interim relief. The Tribunal was accordifigly directed to dispose of the 
application for snterim relief first without inslsting upon the filmg of a 
written statement by the workmen. Subsequent to this order the matter 
was listed before the Tribunal. • It was submitted by the workman that 
no-evidence whatsoever would be adduced cn the point of interim relief 
The employer then filed this appeal. The delay in preferring” the e appeal 
wencondoned, by this Court. — 
© 


t 


2 


- 
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‘6. The рш has submitted that sihejo a workman does not 
Ве а written. statoment for a period of one and a half years, as in this 
case, the workman could not imist- upon the Tribunal dispozing of 
>  Süapplicaton for interim rehef without filing a written statement. 
According to the appellant it was obligatory for the workman to file the 
written statement before the hearing of the interim relief application. 
The submission із. that without filing of the written statement it would 
not be possible for~the Tribunal to determine the question whether the 
workman was ontitled to any interim relief at all. According to the 
Appellant untcss a written statement is filed che Tribunal could not 
prima bee Teach a conclusion as to the allowability of interim 
‘relief Tho appellant has relied on -several decisions in support of its 
submission namely; (1) The' Management of Bihar State Electricity 
Board v The Workmen of Bihar State Electricity Board & Ors., 1971 x 
(1) LLY 389; (2) Managemeni of Bihar Khadi Gramodyog Sangh 
v. _ State of Bihar, 1971 Lab IC 466; (3) M. К. Атаа & Anr. v. Govern- 
-meni of Andhra Pradesh & Ors, 1983 (3) SLR 747; and (4) Delhi 
Ee Серый -d Bank Limited v. R.C. Yadwranshi, 1988 (56) FLR 
(Sum 13)... er. Я : m ; 


7. The workman on the other Hand submitted that the filing of & 
written” statement was not cesontial for disposing of the question of 
interim relief under Ѕосцоп-15(.) (b)..- It is submitted that while dispo- 
» sing of an application under Section I5(2Xb) it was not necessary for the 

F Tribunal to oome to any finding, prima facie or otherwiso, as to whether 
the worker woüld- be, entitled to the ulumate relief ın the main dispute. 
Ithás been argued by the workman that this follows from an analysis 
ofthe provisions of Section 15(2) (b) and was also settled by judicial 
precedent (5) Гапка Ghosh v. Nirmal Ghosh, AIR 1968 Cal 68; 
(6) Sm Anjula v. Milan Kumar, AIR 1981, Allahabad 78, (7) Ganges 
Printing Ink Factory Employees Industrial Co-operative Sociei y Limited 
& Anr. v The 7th Industrial -Tribunal & Ors, 91 CWN 480; and 
_(@) Vishan Roy v. Bayer (India) Limited, 1993 (2) CHN 383. 


8 The question whether the "Tribunal- can пиш ‘on the filing of a 
~ written statement as а precondition to hearing an 'applicauon for intc- 
rim relicf1nvolvos the broader question as to what are the factors to Бо 
considered by tho , Tribunal, Labour Court, sto, under the Act for gran- 
ting interim тош. "d de ue 3 А 
. 9 .The on M kordak td the diotionary _ meaning 

means “a temporary or provisional arrangement" (Shorter - Oxford 
Dictlonary 1993 Edition), It has also~been defined in Black's Law 
Dictionary (Sth Edition) as “in tho meantime ; moanwhile ; teinpofary ) 
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between”? То fact, the word. has been used interchabgeably with the’ 
<. word lnterlocutory which also means provisional or temporary or not 
-final., The naturo of interim rellef has been judicially determined, as far 
as this Couatry is "concerned, as a relief which can be granted only in 
ald of and. as an-ancilliary to the main relief which may be available to. 
the’ party on ‘final determination of his rights in a suit or proceeding to 
that if the” final rellef cannot be granted In terms as prayed for, the · ^ 
interim, relief ап the same terms cannot be ‘granted. Conversely, if the 
claim " “plausible the applicant, should be granted some relief without ' 
having to suffer for the law's ‘delays (Seo (9) State of Orissa v. Madan 
Gopal Rungta, AIR 1952 5С„12; (10) Cotton Corporation of India 
Limited * United Industriel Bank Limited, AIR 1983 SC 1272). Г - 


, 10:- Thus interim relief із by definition prayed for at the com, 
meagement of the proceedings or at least’ before thé conclusion of the 
“main Proceeding: It would be temporary 1n nature &nd would contibue 
until aüd ‘be subjèct to the final’ determination: ‘of the dispute or the lis 
Generally, at that stage the Court cannot determine whether ultimately 
the final; relief will be graáted:^ It 18: for this reason that Courts 
have' "leid down two broad guidelines for the” grant of temporary "relies 
namely ; (a) the - prima facie cas of the applicant ; and ® the palanee 
of convenience, Я " 


- ` ‹ n 


1 
11. The question whether a Labour Court ora Tribunal under the 
* Induatrial Disputes Act, 1947 has tht power to grant interim relief came 
up for consideration in the oase of (11) The Management Hotel, Imperial, ' 
New Delhi & Ors v. -Hoiel Workers’ Unton, AIR 1959 8С 1342. The. 
Supreme Court construed е provisions of Section 104) of the Act and 
.came to the conclusion that the provisions of that sub-section allowed 
the Tribunal to adjudicate not only, points referred but “matters inciden- 
tal thereto”, and that this was the 1 source of the power to grant interim 
- relief. “Thus interim relief where, it Is admissible can be granted as à 
mattér incidental to the maid question referred. to the Tribunal without 
being "Itself reforred in express terms”. "The: two questions which arose 
from this conclusion were also adverted to by the Supreme Court. , The 
Ятт question. was tho procedure for granting such interim relief and the, 
second the principles for granting’ euch interim relief, It had been . 
contended before the Supreme Court that having regard to the definition , 
of the word “award’’.in Section 2(b) of the Act as “an interim or final 
determination by an Industrial Tribunal of any Industnal Dispute or of 
any question relating thercto'', any order granting interim relief. would Ы 
have to be .published as provided in the Act , The Supreme Court held ` 
-that there wero two.kinds of interim relief The frat was an interim deter: С : 
mination of a question referred to.the Tribunal, In other words, it 18 + 
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open to.the Tribunal to make an ‘award about some of the matters 


referred to it whilst sómo. others still remain to be decided This would 
bo an interim determination of any question relating to the matters 


. referred In such ‘a case it would have to be published as required by 


c 


Sectlon 17. , These. Interim awards, are to be distinguished from interim 
relief which does not decide the industria) dispute. or any part of ft. In 
this second вопво, relief is (granted under the power conferred on the 
tribunal under Section 10(4) with’ respect to matters inctdental to the 
points of dispute for adjadicatlony т y. * 


“о. . However, the Supreme Court did not decide for the purposes 
of that case whether an order granting inferim relief of the second kind 
wasan award within the meaaing of Section 20) теин publication 
under Section 17. . T 


Uy As far as the Биер for granting interim relief in the 
second senso are concerned the Supreme Court observed that ordinary, 
interim rehéf should not be the whole relief that -the workmen would 
got if they suoceed finally. The Supreme Court itself curtailed the relief 
whicb had "been "granted y the, Tribunal. In domg so it considered 
prima faciéhe validity of the order of suspension impugned by way of 
industrial disputo (Seo also (12) Management of Ranipur Collier) under 
Mix Equitable Co Ltd v Bhuban Singh. & Ors , AIR 1959 SC 833). 


M The Division Bench of the Patna High Court in The Manag- 
meni "of the Bihar State Electricity Board, Patna v. The Workman of the 
Bihar State-Electricity Board & Ors., 1971 (1) LLJ 389 followed the 
Supreme Court's decision in the Hotel Imperials, case (supra) and 
upheld the power of the Tribunal to grant interim relief under S 10(4). 
According to the-Patna' Higb, Court this also followed from a construc- 
tion of Section 2(b) which defined ап award as meaning an rnterim ore 
final determination of any question relating to an industrial dispute. 
But the Division Bench held that even such an interim decision would 
have to be made in the form of an interim award asa mere order could 
not be enforced under the Act nor could the employer bé punished 1f ho 
violates such ап order. If therefore money was to be realised quickly 
froma recalcitract employer the workman would have to recover it 
under Section 33C(1) of the Act. According to the Bench it would 
follow that in granting interim relief :-(1) the Tribunal would bave to be 
satisfied prima facie that the workman had a strong caso against 
dismissal or termination of service.; (2) the Tribunal must give a cogent 
reason for.granting the relief ; and (3) the decision would have to be 
published as an interim award. © - . = 


N 
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2 М 

15. This view was reiterated in Кай! Gramodyog Sangh, 

Muzaffarpur у. State of Bihar, 1977 LabIC 466 which went on to 
say:— 7 


E .. Tho refusal. to grant interim relief by way of interim 
award. in favour of such person who have been deprived of such 
benefit shall certainly be without prejudice to the menta of their caso 
pourla tho final adjudication of the dispute reforred."' 


16. Tho view expressed by the Patna High Court appears to have 
been acoepted by the Delhi High Court in Delhi State Co-operative 
Bank Ltd v. R С Yaduvanski, C W No. 1672 of 1987, November 10, 
1987 : FLR 1988 (56) Summary of Cases page 13 


17. Пи clear from the aforesaid discussion that the power of 
Labour Court, Tribunal etc, to grant interim relief is derived from 
Section 10(4) It is discretionary in nature. "The discretion must be 
exercised according to established principles for granting interim relief 


18. The next question 1s whether Section 152) 1з a parallel 
souroo of power to grant interim, relief Section 1: (24b) forms part of 
= the West Bengal Amondment to the Principal Act The first amendment 
wasin1980. It substituted Section 15 in the Principal Act as far as. 
West Bengal was,concerned. The 1980 Amendment was replaced in 
1986 by the West Bengal Amendment , Act of 1986 Except for certain 
changes which are not materia! for the purpose of this caso, the 1986 
Amendment 18 a reproduction of the 1980 Amendment. 


19, Seoton 15 of the Principal Act reads as follows :— ` 


“15 Duties of Labour Courts, Tribunals and National Tiibu- 
‘nals —Where an industrial dispute has been referred to a Labour 
Court, Tribunal or National Tribunal for adyadication, it shall hold 
1t$ proceedings oxpeditiously and sball, within the ‘репой specified 
10 the order referring such industria] dispute or the further period 
extended under the second proviso to aub section (2A) of Section 10, 
submit its award to the appropriate Government.” , 


20 Тһе West Bengal Amendment as it now reads provides :— 

“15 Duties of Labour Courts, Tribunals and National Tribo- 

nals. — (1) where an industrial dispute has been’ referred to а 

National Tribuna] for adjudication, ‘It shall bold из proceedings 

, expeditiously and shall, within the period specified in the order 

referring such industrie] dispute of the further period extended 

under the second proviso to. sub section (2A) of Section 10, submit 
its award to the appropriate Government. 
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Qe "bre an: industrial dispute bas been referred to а Labour 
И Const or Tribunal under sub-section (1) of Section 10, it shall— 


^. (а) ‘after the filing: + of statements and taking ‘of evidence give ` 
‚ ,dayto day hearing and pronounce its award - other determination 
or decision in the manner specified in Section 17A, end _ 


(b) after hearing the parties tothe dispute, determine, witbin 
‘a period of sixty days from the ‘date of the order referring such 
industrial dispute or,within such shorter perlod as may be specified 
.In such order, the qugntum of interim relief admismble, if any: 
© Provided that the ‘quantum of interim relief sball, in the 
case of “discharge, dismissal: or retrenchment of a workman from 
service or termination of service of a workman, be equivalent to the 
subsistence, allowance admissible under the West Bengal Payment of 
Subsistence Allowance Act, 1969 (West Bengal Act XXXVIII of 
1969). " E ` ~ 


PE > 


21. Sectlon 1X1) of the West Bengal РБА 18 identical with 
Section. 15 of the Principal Act. 2 А n 


22. The scope of Bacon 150) eie was considered in the case of 
Ganges Printing Ink Factory Employees Industrial Co-operative Society 
Lid & Ors. v. The 7th Industrial Tribusal& Ors , 1986 (2) CHN 243. The 
Division Bench held that as the'new provision made it a statutory obliga- 

. Чоп for the. Tribunal to grant such quantum of interim rellef as would 
be admussible within'60 days from the-date of reference, such- interim 
relief should be granted “irrespective of the ' merit of the dispute”. The 
Court construed the: word ''admissible" with reference to the definition 
of the word in the law of evidence and held that it moant matters which 
are relevant and not otherwise exclided by law The Court accordrngly ^ 
came to the conclusion that when Section 15(2) (b) speaks of “admissible 
interim relief", it speaks of, such reliefs which are proximately corelated 
tothe -main relief and not foreign to the dispute under adjudication. 
The Bench. categorically .jettisoned the theory that the principles for 
granting interim relief 1n suits were applicable and said that tho matters 
to’ be considered ~by the Tribunal should be., (1) admissibility ; (11) any 
objection ‘as to tho, sustainability of the reference and (iri) effect of the 
grant or ‘its refusal on the employer or the workman. 


23: The three premises from which'the Court drew the inference: 
that the Legislature did not intend the merits of the dispute to de const- 
dered -while disposing of an-application-for interim relef were (1) The 


` 
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time to file the Written Statemont-by the parties may be fixed much after 
69 days, but Section 15(2Xb) required the Tribunal to dispose of the 
application for interim relief within (0 days from the date of reference , 
.Q) A preliminary adjudication as to the chances of ultimate success 


- would not be consistent with the scheme of Section 15(2) (b) which 


à 


required granting of early relief; (3) The-word "admissible! after the 
words- *intorim relief? meant only proximate corelation to the ültrmate 


relief. . ТАШ 


, 24 The decuion in Ganges, Printing (supra) wasfollowed ih 
(13) The Statesman Ltd v. The Second- Industrial Tribunal of West 
Bengal & Ors , 1991 (1) CHN 80, (14) Birla Industrial & Technological 
Museum v. Sevcnsh Industrial Tribunal & Ors., 922 CWN'1205 and more 
recently by a Division Bench 1n Vishan Roy v. M/s. PO (India) Lid:; 
98 CWN 1042 _ И " Е 


25 I am unable to accept the reasons formulated in Ganges 
Printing (supra) for doing away with any consideration ог of tho merita of 
the main dispute at the interlooutory stago ` 


26 "The fact that the time frame prescribed for duposing of the 
entire proceedings may be larger than tho time frame prescribed for dis- 
posing of an application for interim relief under Section 15(2) (b), does 
not logically lead to the” conclusion that tho prayer for interim relief 
must bs oonsidered without any reference to the merits of-the dispute. 
As already observed, ın every proceeding an application for interim 


_ relief by its very nature must be made before the conclusion of the main 


proceedings and is. normally made at the commencement. Evenina 
cavil suit, the plàint does not come up for-consideration before the.Court 
until it is served on the defendant with the summons and the defendant 
enters appearance. Yot even before this is done, а plaintiff can and 
often does apply for interim relief This may or may not be granted 
According to the plaintiff s ability fo ostablish, at least prima facie, his 
chance of success in the main suit 1 + 


27. Secondly, requiring the Labour Court or Тпбора! to,be 
prima facie satisfied asto the merits of the dispute does not involve any- 
delay. Interim applications may be and generally are decided on the 
affidavits Thorefore tho requirement for such a prima facie finding 
canaot run counter to the object of Section 15(2) (b) atall — ~ 


28. It would also not be correct-in my judgment to limit the word 
"admissible" only to tho senso it 1s used in the law of evidence, There 


' 
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15 notbing jin the statute. which | requires the word to be read in such a 
restricted manner The word must be given its normal meaning. The 
“word ''admusible" has been defined in Blacks's Law Dictionary as 
"perünent and proper to be considered in reaching a decision”. Used 
with reference -to the issues to be decided in any judicia! proceeding it 
would be both “pertinent and proper” to consider the merits of the case 
-to одой whe-her interim relief should Бе granted at allornot. ` 


‚19 Besides, the decision in Ganges Printing ‘proceed on the basis 
that the interim relief is granted under Section 15(2(b) In other words 
Section 15(2) (b) is seen as an alternativo,source to Section 104) to grant 
in teris relief. ;In my, judgment it i not Section 15 falls within 
. Chapter 4 of the Act which deals with the procedure, powers and duties 
of authorities, The procedure and ^ powers of Courts and Tribunals 
have Беер. laid down in Section (1) which enutles tho Labour Court 
and "Tribunal, tó follow such' procedure asit may think fit subject to any 
rules that may be made in this behalf. The policy behind this is that 

. tbe diápute should be resolved unencumbered by “the plethora of proce- 
dural laws and appeal upon appeals and revisions applicable to Civil 
Cóurts'!(3ee : (15) The Rajasthan State Road Transport Corporation 
and Anr.-y. Krishaa ‘Kant, AIR 1995 SC 1715). Similarly. Section 15 in 
the Principal Act and the West Bengal Amendment of Section 15, were 
introduced inthe statuts to ensure the achievement of one of the objecta 
of thé Act itself namely, to provide & speedy inexpensive and effective 
forum for? resolution of disputos’ kissed between workmen and their 
employers, ү, а . - 

30. It needs to be “emphasized that Section 15 doos not in terms 
provide for the powers of the Labour Courts, Tribunals etc but for 

-thelr duties. Thi is clear from tho heading to the Section, ' The duty 
envisaged in Section 15 is expeditious disposal of the dispute. In my 
view all that Section 15/2) (b) does is to obligo the Labour Courte, 
Tribunals ‘ete. ,not only to dispose of the main dispute expeditiously 
but also to dispose - of the app'ication for interim relief without any 

“dolay: ~ In-neithor tho "Principal Act nor in the West Bengal Amendment 
doos Section 15 deprive tho Labour Courts'or Tribunals of their power 
or discretion to grant or not to grant interim relof. All'that it does to 
regulate the quantum of relief 1п the cases covered by the proviso to 
Sectlon 152) (b. ~ zu 2 E : 2 s 

t 7 
31; “Section 15Qy0) requires the Labour Court eto. to "détermine 
een, the quantam of Interim rolf admissible, if any”, The words 


D 


‘ 
t 
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“if any" qualifies the words “interim relief". Clearly therefore the 

sub-section provides fora situation where interim relief may not be 

granted at all. But, if it ıs so granted, the Labour Court eto would 

have to address itself to the question as to the quantum or how much 

rolief was admissible. 


31. Read in this sense, a Labour. Court, Trbonal . „etc. while 
disposing of an application for interim relief would have to (1) deter- 
mine whether any interim relief at all should be granted , (2) if во, 
determine the quantum. of interim relief allowable having regard to the 
facts of tho case ; (3) as far as discharge, dismissal, retrenchment or 
termination of service is concerned, the second step is obviated and the 
Tribunal would be bound to grant the equivalent to the subsistence 
allowance as provided under the West Bengal Payment of Submstence 
Allowance Act, 1969, 


. 33. In the Ganges Printing’s caso as well t tho other decisiona 
which followed it, the Court limited the role of the Tribunal to the 
second and third stages noted above. In other words, upon an mdus-’ 
trial dispute ‘being referred, the Tribunal would have to grant interim 
relief unless the reference itself was not maintainable. The Courts 
reached this conclusion because the impact of the words ‘‘if any” in 
Section 15(2) (b) was not considered. 


34 This brings us to thequestion'as to what the Tribunal must 
сопийег. 1ш determining whether any interim relief should be granted 
In my opinlon, the Labour Court, Tribunal etc. must be satisfled at 
least prima facie that.tho workman has at least a plausible chance of 
success ultimately. This would include determination of a challenge to 
the maintainability of tho reference itself. 


^ 


35 Suchan interpretation would not only bein keeping with the 
well established principles for granting interim relief, but it would also 
` bein keoping with the objects of the Асі, ,. 

-36. Tho principle underlying the grant of interim relief 1s to grant 
financial. support and protection to an employee who has been victimised 
or been subjected to unfair labour practice so that he may not be 
wholly deprived tn the almost inovitable interval between the commence- . 
ment of the proceedings for vindicating his rights and Its final disposal. 
The idea of deprivation assumes that itis otherwise due, Payment can 


л š ч 
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only have bean. ‘otherwise due’ if the workman has been illegally 
dumissed. If a workman has been legally dismissed there is no ques- 
tion of his" being legally entitled to: any wages after such dismissal. 
Therefore ‘In deciding whother а workman should not be ‘deprived’ 
pending final adjudication, he must show that he has an arguable case 
on merita.’ > "na: y А 


37. But the decision in Ganges Printing taken toits logical 
conoluslon, would mean.that a-workman who may have been dismissed 
оп serious charges onthe basis of a domestic enquiry properly held by 
raising an industrial dispute would be entitled to interim relief in the 


. same. manner as a workman who may have been illegally dismissed. 


Again an employer (who, 1а as much entitled'to a fair deal as an emplo- 
усо) who has strictly followed the law in dismisnng an employee cannot 
be put on par with an employer who has not: - This would be unfair, 
ünjust and irrational. ` ` : x 


. 38. г the principle з that the employer being the richer party 
must be made to рау the worker irrespective of the ultimate result 
of the dispute even in a dispute raised by the workman which may 
be ultimately, found to be, devoid. of all merit, it would encourage 
frivolous and unsubstantial disputes and would run counter to the object 
and purposes of the Act, namely, the promotion of industrial peace in 
the interest of the general public (See (16) Punjab National Bank Lid v. 
Sri Ram Kunwar, Industrial l'ribunàl, Delhi & Ors , AIR 1957 SC 276 У 


* The Rajasthan State Road Transport Corporation and Anr. etc. etc. v. 


Krishna Kant віс. etc., AIR 1995 SC 1715). .. 
SOIN - = Ww ' 


39. Furthermore, if. tho sole purpose for granting interim relief 
to the workman ів to keep him solvent pending final adjudication of the 
industrial dispute Irrespective of tho merits of the dispute, the relief would 
not be interim at all The money‘ which the workman would get would 
not be subject to or be affected by the final outcome because the ground 
forthe grant of the interim relief would remain and also because the 


grant was mado irrespective of tho mert. . ` * \ 


40. Social Justice does not mean that reason and fairness must 
always and inevitably yield tothe convenience of a party—convenience 
of-the employee at tho, cost of the employer as in this oase. Inan 
aifadication proceeding, such one-sided or partial view is really next of 
kin to caprico or humour. Justice would demand that the applicant 
for interim relief show that tho disputo ralsed by him is not frivolous. 


41. Finally if the grant of interim relief ів to eutomattoally follow 
upon an application being made by а dismissed workman, the statute 


Й 


$ 
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itself would have provided for the dismissed employee to be paid interim 
relief as a matter of course subjeot to the question of maintainability of 
the reference. By making the relief automatic, the role of the Tribunal 
js reduced to that ofa cipher. The application to the Tribunal wou'd 
be a meaningless formality unless the Tribunalis given the power to sce 
that the applicant is prima facie entitled tothe main relief. It is only- 
then that the Tribunal would consider the relative effect of the grant/ 
rofusal on the employer/workman and in the case of disobarge, dismissal, 
retrenchment or termination grant the workman the subsisience allowa- 
nco permissible under tho West Bengal Payment of Subsistence 
Allowance Act, 1969. 


42. For these reasons I respectfully differ from the viow expressed 


A in Ganges Printing case and the otber decisions following и and bold 


that Section 15(2)(b) does not take away the discretion ofthe Tribunal 
to refuse to grant interim relief at all. The discretion of tho Tribunal 
must of course be judicially exercised according ‘to well established 
principles including the establishment of an arguable case ‘by the 
applicant as to the merit of the dispute.’ For the purposes of satisfying 


the Tribunal on this point, it would not be necessary for the applicant р 


to filo his written statement It would восе if the application for 
interim relief itself contains sufficient material for this purpose and the 
Tribunal cannot make the “filing of a written statement a pre-condition 
to hearing of an application for interim relief. 


43. I would therefore confirm the judgment under sapi in so far - 


asit direots the Tribunal to dispose of the application for interim 
relief without insisting on the workman filing ber written statement in 
the main matter. Butin disposing of the application for interim relief 
the Tribunal must be satisfied at least prima facie on the material before 
it thatthe workman has an arguable case оп the merits, Subject to 
such satisfaction being reached, interim relief must be granted m terms 
of the proviso to Section 15025) to the applicant. - 


In view of tho difference with the views oxpressed in the Ganges 
Printing сазе and the othef decisions following it, the issue wil) have to 
be decided by a larger bench Pending such final decision, in my opinion 
1t would be appropriate to allow the Tribunal to dispose of the apphca- 
tion for interim relief in the Light pf the observations in this judgment. 


Jain, 1 I agree. 
A. G. S. ses 


r 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Satyabrata Sinka 
Decision : November26,1996 | ^ 


Sri Jugal Kishore Singkee & Ors. А ... ..Petitioners 
| x AR Versus ` Б , 
‘The State of West Bengal & Ors, ae Respondents* 


Code of Civil~Procedure—Soctton 11—Coestractive res Judicata— 
Dismissal of several writ petitions— Dismissal of appeal of the petitloner— 
Fresh writ application barred 


. Constitution of ‘Indta—Article 126 Erie writ petitions dismissed 
—No issue of writ against High Court. 


A notification of acquisition was issued in the year 1946. Several 
writ applications were filed by the owner of the land as also by the 
tenants After. disposal of these writ petitions the respondent No. 4 
filed a writ petition praying fora direction upon the State to hand over 
possession of the lands in question. The sald writ petition being writ 


- petition No ' 1285 of 1996 was allowed by the Court and the respondents 


inthe sald writ petition were directed to make over vacant possession 
ofthe premises No 26/2, Sir Hariram Goenka Street, Calcutta and 


«premises Nos 387, 388 and 390, Upper Chitpur Road, Calcutta. Against 


this order an appear! was taken by Sri Jugal-Kishore Singbee but the 
same was dismissed. The petitioner« filed a Special Leave Application 
before the Supreme Court but the same was also dismissed. Thoreafter 
the petitioners preferred а writ petition on the ground that in the earlier 
writ petition filed by tho respondent No. 4 the petitioner was not made 
aparty and in the sald writ petition the question as regards non-com- 

pliance of the requirements of Chapter VII of the Land Acquisition Act, 

1894 had not been taken. 

Dismissing the writ petition the Court, 

HELD: The matter now stands concluded by different orders 
passed by this Court and further in view of the fact that tn the aforesaid 
writ petition No 1285 of 1996 the question of validity of the acquisition 
„Was not in issue and further in view of the fact, that the appeal preferred 
"as against. the sald order has been dismissed and the special leave 
petition filed by the petitioners has also been directed to be withdrawn, 
Jam of the opinion that no writ application can be entertained at this 
juncture and particularly In view of the fact that this Court in exercise 
of its jurisdiction under Article 226 of ‘the азы of India cannot 


*W.P. No 2411 of 1996 


' 
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In vlew of dismissal of several writ petitions at the Instance of the 


owners as well ағ dismissal of the appeal of the petitioner the writ appli- 7 


cation must be held to be barred under the principles of constructive 


„ Res-Judicata. : ( Para 4 ) 


The fadgment of the Court was as follows :— 3 

The wnt petitionors, who are said to have acquired an interest in tho 
Property purported to be on the basis of an order granting probate in 
respect of a Will executed by one Chanda Ва: who died on 2.9 1975, 
have filed this writ application, inter айа, on the ground that in the 
earlier writ application filed by the respondent No 4, the petitioner was 
not made a party and 1n tho said wnt application the question as regards 
Don-compltance of the requremonts oi Chapter VII of the Land Acqui- 
sitron Act, 1894 had not been taken It appears that a notification of 
acquisition was issued in the усаг 1946. Several writ application had 
been filed by the owner of the land as also by the tenants. The said 
writ applications having been disposed of, the respondent No. 4 filed a 
writ petition praying for a direction проп the State to hand over posso- 
ssion of the lands in question. The said writ petition being writ 
petition No. 1285 of 1996 appeared before Ruma Pal, J. and by an 
order dated 1st August, 1996 the said application was disposed of with 
the following direction 1— 


“Nono appears on behalf of the added respondents in this writ 
petition No. 1285 of 1596 (who are also the writ petitioners in W, P. 
No. 5478 of 1987 and which 1s being heard.and disposed of simultane- 
ously with W Р. No. 1285 of 1996). Writ petition No. 5478 of 1987 1s 
accordingly dismissed and all interim orders are vacated As there 15 

‚ло farther impediment to the State Government's giving the writ 
petitioner in W. Р No 1285 of 1996 vacant possession as prayed for, 
W Р No. 1285 of 1996 1s allowed and the respondents are directed to 
make over vacant possession of promises No. 26/2,-Sir Hariram 
Goenka Street, Calcutta and premises Nos. 387, :88 and 590, Upper 
Chitpur Road (now re-named as Rabindra Saranı), Calcutta, to the 
petitioner No, 1 within a fortnigbt from date. The reapondents will 
be entitled to take police help for the purpose oí implementing this 
order." ~ 
2. Asagainst tho said order, an appeal was taken by Sr Jugal 
Kushore Singhee and Others who are petitioners in this writ application 
апа by an order dated 16th August, 1996 the said appeal was also 
dismissed. Tholoarned Counsel appearing on behalf of the petitioners 
has drawn my attention to & letter dated 23.10 96 written by one Ginsh 
Chandra as contained in Anneaure ‘I’ tothe writ application from a 
perusal whereofit appears that the petitioners not only filed this writ 
application but also filed a Special Leave Application. 
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3. Аа to the, learned. Couniel, in view- of the aforemon- 3 
tioned letter, the Supreme Court has granted leave to pursue this writ 
_ pplication The order of the Supreme, Court of India has not been 
&nnéxed, but a copy thereof has been handed over to this Court. From 
a petusal of the order passed by the Supreme Court, it appears that tho 

"Special Leave Petition was dismissed as withdrawn. In tbis view of tho 
matter, this’ Court cannot infer from the ‘aforementioned letter 

1 dated 231096 that the aforementioned Special Leave Application 
was perthittcd to be withdrawn sa that the petitioners can take proper 
proceédings in the High Court by way ofa writ petition. Keeping in. 
view-the fact that the matter dow stands concluded by different orders 
passed by this Court and further in view of the fact that in the afore- 

mentioned writ. petition 'No. 1285 of 1996 the question of validity of 
the acquisition was not in iésus and further in „Мет of the fact that the 
appeal preferred as agaist the said order has been dismissed and the 
Special Leave Petition filed „Бу the petitioners has also been directed to 
be withdrawn, I am of the opinion that no writ application can be 
entertained at this juncture and particularly in view of tho faot that this 
Court їп exercise of its jurisdiction under Article 226 of the Constitution 
of India cannot issue a writ against the High Court: ~ 


4. Inanyevent in view of~dismiasal of several writ petitions at 
tho instance of the owners as well as ‘dismissal of the appeal of the 
petitioner, this writ application must be held to be barred under the 
principles of constructive Res-Judicata. = 


8, For the reasons ‘aforementioned; there Is no merit in this 
application which is accordingly dismissed. No order as to costs. 


‚ All | parties to act on a signed xerox одру оѓ this dictated order on 
' the andi | undertaking. 


S. K. G. 
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І CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Satyabrata Sinka and 
Mr Justice Satya Narayan Chakraborty 

Decision : December 12, 1996 


M/s Barwan Samabaya Himghar 
Samity Ltd & Ors. "E 7. Appellants 
Versus 


The State of West Bengal |.  .. Respondent* 


W В. Co-operative Socletles Act 1973—Section 86—Disputé 
between Co-operative Socletv and any other socicty person financial bank 
having transaction with society—Arbitration—To be referred to Registrar 


3 W. B. Co-operatives Act, 1983—Section 95— Arbitration for dispute 
between Co-operative Soclety aud any person having transaction with 
soclety—The Act is applicable 


Arbitration Act, 1940—General provision for arbitration—Statutory 
arbitration. ` 


An agreement was entered into by and between the appellant No 1 
Soclety and Trass Engineers Co-operative Society Limited for constrac- 
tion of a cold storage which contained an arbitration clause. Disputes 
and differences having arisen between the parties R С Deb was apporn- 
ted asa Arbitrator who in turn appointed P P Ghoshas Arbitrator. 
The award passed by-tho Arbitrator was challenged before the High 
Court whioh held that writ petition us not maintainable as the arbitra- 
tion agreement incorporated in the agreement was governed by Arbitra- 
tion Act. The Society filed an application under Section 137 of the 
West Bongal. Co-operative Societies Act for review of the award. 
Several proceedings were filed bstween the parties questioning the 
validity of the award The contractor Society filed a writ petition 
questioning the order of the Registrar of Co operative Society 10 this 
matter. By an order dated 25 1 9] Kalyanmoy Ganguly, J allowed the 
writ petition filed by the contractor Society holding that the Arbitration 
agreement was governed by the provisions of Section 86 of 1973 Co- 
Opetativo Societies Act and/or Section “5 of 193 Act. The Society 
thoreafter preferred an appeal before the West Bengal Co-operative 
Tribunal in terms of 136 of the Co operative Societies Act Ап applica- 
ton for oondonation of delay was filed and by an order dated 18 9 91 
the delay was condoned. Qaestioning this order the contractor Society 
Preferred an appeal. By an order dated o 9 91 the application filed by 


* Appeal from Original Order No. 640 of 1988 & 
Award Case No. 403 of 1989 


D 
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the Sooiety for setting asidó the award was dismissed by Р. К. 
Majumdar, J> Thereafter, appoals were preferred against tho aforesaid 
orders agitating on the question. of the proviston of Jaw in the matter 
of such arbitration and the appeals were heard and disposed'of by 
common. judgment this decision." 
Disposing of the appeals the Division Bench, 
' HELD : ` Section 95 of the Co-operative Societies Act, 1983 which 
13 рагі materia: with Section 86 of the Act of 1973 pro.ides that any 
dispute concerning- the business of the Co-operatryve Society whichis 
capable of being the subject of civil litigation shall be referred ın the 
prescribed manner fo the Registrar, if the parties thereto are amongst _ 
- others any other Co-operative Society or any person including апу finan- 
cing bank having transaction with a Co-operative Society or any liquida- 
tor-of a Co-operative Society. t ( Para 23) 


Therefore, there cannot be any doubt whatsoever that in terms of the 
provisions of Section 95 of the Co-operative, Societies Act, 1983 the 
disputes and differences. between the partles come within the mischief of 
the provisions of the said Act. ( Para 24 ) 


In.case of a dispule as regards applicability of the provisions of 
two different statutes, the provisions of the statute providing for arbitra- 
tion should be preferred The words concerning the business of a Co- 
operative Society are of wide -amplitude and must be held to be wide 
enough to cover other spheres of the activities of the Society Clause (d) 
of sub-section (1) of. Section 95 of the 1983 Act widened the scope of the 
said provision inasmuch as the disputes and differences amongst the 
contesting parties need not be confined to one Co-operative Society but it 
brings within its mischief any transaction entered into by one Co-operative 
Society with any other Co-operative Society or any person inciuding any 
financing bank having transaction with a Co-operative Society or any 
liquidator pf a Co-operative Society. ( Рага 26) — 


Aa, Arbitration clause may either be conventional or statutory In 

-> a statutory arbitration the provision of the arbitration Act shall not apply 

to the extent It is inconsistent with the provisions of the Co-operative 
Socleties Act. | ( Para 26 ) 

We are of the opinion that the declsjon of Kalyanmoy Ganguly, J. 
Ла the case between the parties which has since been reported in 
95 CWN899 states the correct legal position in the facts and circums- 
tances of the case. * ( Para 33 ) 

It is truethat both the parties had taken different stands at 
different points of time as would be evident from the facis noticed here- 
Inbefore Бш 1н, our opinion the same would not operate as an estoppel in 
view of the decision Of Ganguly, J. in a master between the рена. 34) 


N 
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The frdgmeat of the Court was as follows :— 
Sinha, J.: These two appeals and application under Article 227 
of the Constitütion of India being Inter related were taken up for hearing 


together and are being disposed of by this common judgment. 
2. The fact of the matter 1s not much in dispute. 


3. Theappellant No. 1 ів a Society registered under the Co- 
Operdtve Societies Act. An agreement was entered into by and 
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Бка the said Society Md Trass Engineers Co-operative Society 
Limited on 12.6.1979 ' for construction ofa cold'storage. The said 
agreoment-contained an arbitrauon clause; Which‘reads thus :— s 


E “That if -any dupate arises between the párties in regard to 
execution of the work and/or-any matter connected therowith as the 
terms hereinabove and the terms contained 10 the tender the dispute 
shall be referred to the Rogistrar of Co-operative Societies, West 
Bengal, for his arbitration and the decision of Registrar of Co- 
operative Societies, West Bengal, shall be final and binding upon the ' 
partea” 


~ pote ‘and differences having arisen by and between the said 
Society ‘and its contractor, Sri R C Deb, Registrar, Co-opcrative 
Society was appointed ав ап, arbitrator. Onor about 8.12 83 Sri P. P. 
Ghosh was appointed Бу -Sri R C. Deb as an arbitrator who, at tbe 
relevant time, was Joint Registrar, Co-operative Societies. _ 


" 5, Onorabout24 6 1985 the said arbitrator wrote to the parties 
declaring that tho award has been made and signed on 15.6 85 which was 
received by tlie -Society on 2 7.85. Upon obtaining а copy of the said 

- award the samo was questioned by the Society by filing writ petition in 
this Court being C О No .17383(W)/85.- -By а judgment and order 
dated 29.2 86 Susanta Chatterjee, J. held-that the saxd writ petition was 
not maintainable infer alia On the ground that the arbitration agreement 
incorporated in the aforementioned agreement dated 12679 was 
governed, by the Arbitration Act The learned Judge relying on or on the 
basis of the decision of this Court in (1) Nagendra Nath Chakravarty v. 
State of West Bengal & Ors. reported in 90 CWN 1153 held that 
Arbitration Act ш à complete code in itself and provides for the remedy, 
and, thus, the writ petition was not maintainable. 


' 6,. Àn appeal has beon takon on the Appellate Side from tbat judg- 
ment which was marked as F M A.T No 640 of 1988. Tho Contractor- 
Society also filed an application under Section 14 of the Arbitration Act 
1n {ма Original Side of this Court on 19.5 88 which was registered as 
Matter No. 2670/88. In- tho mean time an appeal was preferred from 
the said order which was registered as F. M. A. T. No. 987 of 1988 and 
by an order dated 20 0.88 а, divition bench of this Court directed as 
follows :— г 


“After hearing the learned Counsels for the parties wo dispose 
of this application for interim order by giving liberty to the appellant 
to raiso objections against the Award passed under the Arbitration 
Act including jurudiction to passsuch an одет. in the UT S 
circumstances of the case. ‘ A E y 


: o. eg VR OY 
' a. - (е rar eee, 


"332 Burwan Samabaya Himghar v. State ofW.B.  [1997(D CLI 


“It may be noted that Mr. Mukherjee, learned Counsel for the 
.appellants has asked for only such ap order and It appears to: us that 
such prayer is reasonable. 

Let tho hearing of the appeal be expedited. The application is 
disposed of without costs” 3 


`7 In the mean time the Society filed an application under 
Section 137 of the West Bengal Co operative Societies Act (hereinafter 
` called and referred to for the sake of brevity as the ‘said Act’) for review 
of the said award and for declaring the -ordor dated 8.12 1983 and the 
award dated 15 5.1985 ав а nullity By an order dated 10 3 89 on the 
basis of the statement made on behalf of the Contractor-Society, Matter 
No. 2670/88 was dismissed, which under however, was modified by am 
order dated 15.3 89 to the effect that the said order was without pre- 
judice to the rights and contentions of the Society that Arbitration Act 
is not applicable. Оп or about 25789 this Court passed an order In 
Matter No. 2670/88 to the effect that pendency of the- Judgment in 
Award Matter would not prevent the Registrar of Co-operative Society 
from proceeding with the application for review and such an order was , 
passed without Prejudiog to the rights and contentions of the parties, ~~ 


* 8. On 24.6.89 &notice was taken out by the Contractor In terms ` 
of Section 14(2) of the Arbitration Act В; an order dated 9 8 89 the 
Registrar of the Co- Operative Sooiety passed an order annulling the 
proceedings and the Award passed; оп 15 5 89 giving: liberty to the 
parties 'to file olalm -or Counter claim. In that view of the order the 
` Society flled an application for setting aside tho order and/or dismissal 
of the application under Section 14 (2) of the Arbitration Act, Я 


9 The Award Caso No. -403/89 was directed to be stayed upon 
recording an undertaking of the learned Advocate for Contractor that, 
it would not procesd with the judgment of the Award Matter until 
further orders. The Contractor-Society filed a wnt application in this 
Court questioning the aforementioned order of the Registrar of the 

' Co operative Societies dated 9:8.89 on 5 9 89 айа the same was marked -. 
as Matter No 2613/89, An Interim order In terms of prayer (d) of the 
- said application was also passed on that date. Against that order an 
appeal was preferred wherein an order of status quo was passed by the 
division bench on 25.1.90. The salde appeal was, however, disposed of 
with the direction “directing the Society to approach the tral Court 
whereafter an application for vacating the intezim order was filed before ~ 


. ‘> the trial Judge”. - ` 


10. By an order dated 25.1 91 Kalyanmoy Ganguly, J “silowed 
tho writ application filed by the Contractor-Soclety holding, inter alia, 


Кя 
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that the Arbitration agreement was governed by the provisions of 


‚ Seotion 86 of `1973 Act and/or Ssction 95 of 1985 Act and private 


agresment between: ‘the part'es cannot override the statutory provisions. , 
И was held :—. 


“Looking from that potnt of view it cannot be said by any stretch 
of Fmagingtion that the шепЧой of the reference ofa dispute to the 
arbitration in termi of Clause 15 of the agreement should be treated 
а a réference of a dispute to the. arbitration of a 'person within the 
meaning of the provisions of the Arbitration Act; 1940 Clause 13 
of the agreement makes explicit what ів alreedy implicit under the 
Provisions ‘of law at stated hereinbefore. Referebce of the dispute 
10 the arbitration of the Registrar іа governed by the provisions of 
the statute and “not by the voluntary and overt act of the parties in 

' dispute If that is so then all the proceedings initiated by the parties 
elther under Article 226 or under tho provisions ofthe Arbitration 
Асі, 1940 are redundant and nothave the sanctiom of Jaw. . The 
entiré procedure is governed-by the ae provisions of the 
respective-Acts of 1973 and 1987.” 

It wae further held 1— Е 

“It may be notloed, here that arbitration proceedings were 
continued before the Deputy Registrar of Co-operative Societies, tho 
respondent No. 3 never raised any objection to the continuance of 
such proceeding ` becauss they knew although that was the only 
procedure sanctioned by law and the Provisions of the Arbitration 

„Асі һаг по manner of application to the facta and circumstances of 


1 
the caso." x с 


1L. тез admitted that no appeal was, taken by any of the parties 
against the aforementioned fodgment, However, on 28.1.9] Р.К. 


i Majumder, J. passed a decree 1n terms of the said Award but by an 


order ated 30.1.91 directed thet the sa:d decree in ^ terma. of the Award 
wil not be drawn up until two weeks from date with liberty to the 
Society to make formal application. The Society thereafter preferred 
an appeal ‘before the West Bengal Co-operative Tribuna] in terms of 
Section 136 of the said Act which was marked as Appeal No. 1/91. 


12 An application for condonation of delay was also moved and 
by an order dated 8.6.91 ‘the'delay'in preferring the appeal was oondo- 
ned. Intho mean time бу ап order dated 25.2.91. Justice Majamder 
recalled the decree and dircoted that the application filed by the Society 


"for setting aside the order to be placed for hearing at the top on 27.2.9]. 


‚13. Byan order dated 6. 9°91 the application’ filed bythe' Society 
. foc ‘petting | aside the ‘Award was «ашиг by Р.К. Majumder, J. 
LS nd BIOL. arises against the sald order. It is stated that tho 
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decree apon "ihe salí order has been passed However, In ‘the mean 
time the Contractor- "Society filed an application under Article 227 of the 
Constitution of India questioning the aforementioned onder di. 18 6 91 
which was registered as C О: No. ‚ 353/92. 


14. Mr Anindya Mitra, ‘the learned бопе, appearing on behalf of 


the Society raised: three contentions in support of these appeals and the 
application” The learned Counsel! submits that. in view of tbe judgment 
dated 25th January, 1991 passed by Kaly anmoy Ganguli, J (2) 95 CWN- 
899.to the offect that the arbitration agreement would not be governed 
by tho Arbitration Act, must be hold to be barred under the principles 
of res judicata, According to the learned Counsel: there exists a 
distinction between an Award under the said Act and the Award under 
the Arbitration Act inasmuch as wherees 10 terms of Section 9c) of the 
said Act the Award becomes automatically a decree but їр terms of the 


х provisions of the Arbitration Act the Award has to be filed before a 


competent Court and the same bas 10 be made a Rule of ‘Court It was 
contended that, keeping tn view the provition of Secticns 55 ard 96 of. 
the ssid Act it must be held that the word ‘affair’ is. of wide amplitude 
and u not ‘confined to the-business of a particular society but embraces 
within its fold businesses between two societies Rellanco im this 
connection has ‘been placed on(3) Kommagar Semebaya Bank Lid v. 
Numont Banerjee & Ors. reported in 91 CWN 1112 ‚ (D Anjan Choudhury 
v. Anandaneer Co-operative Regd Housing Society & Ors. reported лп 


94 CWN 515 and (5) Barkura W С Co-op v W.B E.C.S, оре 2 


tion Ltd &-Anr. reported in 193 1(2) CHN 190. 


` 


“4S. . The learned Counsel submits that ГУРЕЗА af Chatterje, J. 
would not take away the right of appellant-society to raise its codtebtion. 
that the Arbitration agreement was governed under the provision of the 
sald'Act. It was submitted that ш any event, ‘the "mpugned judgment 
passed by Majumder, J. dated 6.9.91 1n Award Case No 403/89 must be 
held to be bad in law inasmuch as oven if it assumed that the provision 


of thé Arbitration Act і applicable to the facts and circumstances cf thie > f 


oase, the. delegation of- its power by the Arbitrator being admittedly 
wholly without Jurisdiction, tho award was a nullity The learned 


Counsel in this connection has relied.upon (6) Govt ‘of Andhra Pradesh - 


v;-K. Mastari Rao reported in AIR 19943C 490; (7) Bhagirathi 
Co Operative Joint Farming Society ч. Howrah Zilla Partshag reported 
in 87 CWN 981-; (8) Ualgn of India v Bhattacharjee Constructions Lid - 
reported in 91. CWN 928, Коппа ат, Samabaya Bank Lid.v Nimoni 
Banerjee &.Ors. reported а 91 CWN 1112 and (9) Registrar, Со 
operative Socletles, W. В у, Kriskna Kumar Singhania arid Ors: 


reported in ges Scc 482. It 1s evident that in. the instant caso both' ' 


.- zu 


E 
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parties proceeded on the basis that the arbitration agreement is governed 
by the Provision of the said Act. In any event, the learned Counsel 
submits that the purported acquiescence could not cover a case where 
the award 1з а nullity as tho same was passed wholly. without jurisdic- 
Чоп, It was submitted’ that by appearing before the said Tribunal,;a 
new jurisdiction cannot be created as the appointment of third person 
авап Arbitrator by.the Regirtrar being not the choice of the petitioner 


16 Mr B.R Bhattacharjee, the learned Counsel appearing on 
behalf of the respondents, however, submits that the principles of 
res judicata have no application ір the factsand circumstances of this 
caso inasmuch as the judgment of Chatterjee.) itself was binding on 
“Kalyanmay Ganguly, J and, thus. the ratio of the said decison is not 
binding on his clients: The learned Counsel, however, ‘submits that 
although under the Arbitration Act the Arbitrator bas ‘no jurisdiction to 
delegate. his power, the appellant having submitted himself to the 
jurisdiction of the-said Arbitrator is estopped acd precluded from 
raising the question of jurisdiction Reliance in this connection has 
been placed on (10) Prasun Roy v. The Calcutta Metropolitan Develop- 
ment Authority and Anr. reported in AIR 1:88 SC 205 and (11) Sokan 
Singh & Ors v. The General Manager, Ordnance Factory Khamaria, 
Jabal pur and Ors reported in 1981(3) SLR 342 In this connection 
our attention has alsp been drawn to Spencer Bower and Turner on 
Estoppel by Representation at pages 142 2nd 144 to the effect that in 
view of the submissions made .by the learned Counsel appearing on 
b:half of the appellant himself in Е. М A. T. No. 987/88 it does not Це 
in the mouth of the appellant to state that the agreement was governed 
by the provision of the said Act inasmuch as only an opportunity was 
sought for to file an objection which they did According.to the learned 
Counsel, therefore, the appellant must be held to have waived his right, 
ifany Furthermore, according to the learned Counsel, the Deputy 
Registrar; filed an Award in Court in-terms of Section 142) of the 
Arbitration Act and did not proceed with to execute the deoree. In any 
event, according to the learned Counsel the decree passed in the Award 
Case has not been challenged, The learned Counsel contends that a 


' wnt Court is not only a Court of law but also a Conrt of equity andin 


that view of the matter, it can refuse to grant ány. relief keeping in view 
the public polioy. Б 

17. The male question which arises for consideration in this 
application is as tő whether the arbitration agreement entered Into by 
and-bétween the parties to the lis "is governed by the provision of the 
Arbitration Act, 1940 of West Bengal Coopérative Societiei Act. 


4 
„ж. c 
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18. Admuttedly an agreement had been entered tito by M/s Trass 
Engincers’ Co-operative Society Ltd —Contractor and M/s. Burwan 
Samabaya Himghar Samity Ltd —Appellant on or about 12th June, 1979 
which contained an arbitration clause as referred to hersinbefore. 


19. Itis not disputed that both the aforementioned Societies arc 
Co-operative Societies registered. under the West Bengal Co-operative 
Socleties Act, 1973. = 


20. Itfurther stands admitted that the aforementioned agreement 
was in relation to construction of a cold storage on turn key basis under 
the technical supervision of BENFED. 


2L It is not the case that building of cold storage did not come 
within the purview of the business or affairs of the Society In faot the 
Contractor was a’ society engaged ‘in construction works and in that 
view of the matter too, the arbitration clause clearly came within the 
mischief of Section 95 of the Act. 


22. A final bill wancubcavtied by the Contractar and ın relation 
thereto a dispute and difference arose during negotiations as allegedly 
'BENFED' illegally and unlawfully deducted. some af the claims from 
the bills of the Contractor. 


23 "Clause 15. of the said agreement dated 12th June, 1969 
admittedly contains an arbitration clause in terms whereof the disputes 
and differences are to be referred to tbe Registrar of Co-operative 
Societies. Section 95 of the West Bengal Co-operative Society Act, 
1983 which is ın pari materia with Section 86 of the Act of 1973 Inter 
alla provides that any dispute concerning the business af a Co operative 
Society which ц capable of being the subject of avil hugauon shall be 
referred in the prescribed manner to the Registrar, if the parties thereto 
are amongst others, any other Co-operative Society or any person 
inoluding any financing bank having transaction with в Co-operative . 
Society Or any liquidator of a Co-operative Society. 


‚24 There cannot, therefore, be any doubt whatsoever that in 
terms of provisions of Section 95 aforementioned the disputes and 
differences between the parties came within the ент of the provisions 
of the said Act 


25. Both the Arbitration Act, 1940 and the said Act are self- 
contained codes but under tho provision of the Arbitration Act, the 
disputes and differences between the partios can be referred to arbitrator 
in terms of the agroomont arrived at by and between the partics thereto 


' 
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whereas the provision of the said Act provides for a и arbitra- 
tion. ; NN 


16 ' In case of a dispute as regards applicability of the provisions or 
two different statutes, in our opinion, tho provisions ‘of the statute pro- 
viding for an arbitration should be preferred ‘Pho words “concerning 
the business"! of a Co-operative Society on of wide amplitude and must 
be held to be wide enough to cover other s eres of the activities of the 
Society. Clause (d) of sub-section (1) of Section 95 of the 1983 Act 
widened the scope of the said provision inasmuch as the disputes and 
differences amongat the contestmg parties need not be confined to one 
Co-operative Society but it brings within its < “пиво any t transaction 
entered into ‘by’ one Co-operative Society with any ‘other Co-operative 
Society or any person inoluding any financing bank having transaction 
- with a Co-operative Society or any liquidator of a Co-operative Society. 
Furthermore, admittedly an «appeal сз against ‘an award passed under 
the provisions of the said Act. The right to prefer an appeal being a 
statntory Tight, no person should be deprived therefrom. The procedures 
laid under the two Acta are different. An Arbitration clause may either 
be conventional or ‘statutory. Ina statutory arbitration the provision 
of the arbitration Act shall not apply to the extent it is погодне with 
the provisions of the Co'operative Societies Act. 


27. It is profitable to notice that even the parties to the sald 
agreement chose tbe Registrar аз an Arbitrator which authority 1$ also 
* astatutory arbitrator in terms of the provision of the said Act and the 


Rules framed thereunder. Ы 


: 28. Purto cen it ıs also notin dispute that whereas in terms 
of the provision of: the said Act and the Rules framed ‘thereunder the 
Rogistiar has the requisito authority to'delegate his power in favour of 
his sub-ordinates, по such power existsinan Arbitrator named by the 
parties by reason of an agreement a:rived at by them ini relation 
thereto. `- ^ 5 

29 In the instant case it also stands admitted that the Registrar 
Shri R. C. Deb appointed Shri P. P. Ghosh who af the relovant time was 
the Joint Registrar of the Co-operative Societ . Both the parties sub- 
mitted thémse]ves. to the jurisdiction ‹ of Shri О osh without any demur 
whatsoever. The'condüct of the parties, therefore, clearly shows that 

~ they. have been proceeding on the bass that Clause 15 of the aforemon- 
ticned agreement dated 12th June, 1979 was governed’ by the provisions 
of the sald, ‘Act. Having considered the question we are of the view 
that Сазе 15 of tho, sald agreement dated 12-679 was шев 
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ex abundanti cautela although in view of the provision of Section 96(1) 
(d), no such agreement was necestary inasmuch as both the parties to 
the dispute were Co-operative Societies and, thus, were governed by the 
provisions thereof It is now well settled that the conduct of the 
parties is a relevant factor in respect of construction cf a document. 


30. In Konwagar Samabaya Bank Ltd v. Nilmoni Banerjec & 

Ors, reported in 91 CWN 1112, a division bench of this Court clearly 

held that where a dispute had arisen between а member of a Co opera- 

tive Society and the Soclety, the same 1 covered by Section 86 of 1973 

' Act, and, thus the Assistant District Judge. Hoogly bad no yurigdiction 

to adjudicate the dispute between the partiesin terms of the provision 
of the Arbitration Act. 


31. In Anjan Choudhury v. Anandaneer Co-operative Regd. 
Housing Soclety & Ors reported іп 94 CWN 515,а full bench of this 
Court clearly held, even though .thetwo expressions ‘businere’ and 
‘affairs’ occurring in. Seotion 95(1) of the New Act may very often be 
used synonymously, the expression ‘affairs’ has a wider connotation 
than the expression ‘business’. 


32. In Bankura Wholesale Consumers’ Co-operative Society Ltd. 
v West Bengal Essential Commodities Supply Corporation Lid & Anr. 
reported in 1991(2) Calcutta High Court Notes 190 also this Court us 
held :— а 


On considering the provision of Section 95 of the Act we arc of 
the viow that it cannot but be beld that the dispute for which the 
petitioner has filed the plaint beforo the Assistant Registrar of Co- 
operative Society 1з a dispute concerning the business of a Co-opera- 
tive Society and also a dispute relating to the effairs of the Co-opera- 
tive Society. In view of Clause (d) of sub-section (1) of Section 95 
of the Aot such dispute shall have to be referred in the prescribed 
manner to the Registrar if the dispute 15 between a Co-operative 
Soolety and “any person". A Special Bench of our High Court in 
Anjan Choudhury v. Anandaneer Co-operative Registered Housing 

` Society & Ors., 1990(1) CHN 404 has observec as follows :— 


з seen see -tho “dispute”, in order to come within the pro- - 
visions of Section 86 of the Old Act and Seotion 95 of the New Act . 
and thus to go out of the jurisdiction of the Civil Courts urder the 
provisions of Section 132 of the Old and Section 134 of the New 
‘Act, must Бо disputes, not just concerning or involving a Co-operative 
Sooiety, but concerning the business or relating to the affairs of the 

* Society, such business or affairs which the Society із authorised to bo 


X 
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concerned with o or be involved in onder to carry ‘out its objectives 
undér the Act апі ав obartored- "by any in it Rutes and By-laws.” 


33. In this. vew of “the: matter we are of the opinion that the 
doclaion of Kalyanmay Ganguly, J. in the case between the partics 
which has since been reported in 95 CWN 899 states the correct legal 
postion in the facta and circumstances of this case. In that view of the 
matter, the judgments under appeal cannot be sustained. 


- 734. Jt is. true that both the parties had taken different stands at 
different' points of time as ‘would’ be evident from the facta noticed 
hereinbefore bat in our opinion the same would not operato as an 
estoppel in ves of the decision ot Ganguly, J ın a matter between the 
parties. e а 


.88 Inthi case the queatioa- of jurisdiotion of tbe arbitrator is not 
invoived. The only issue 1s what procedure should Когаз for the 
iod of Implementing the award. - 


36 So "far as tho decision of “Chatterjee, J., in C О No. 
17583(W)/85 is concerned the learned Judge has merely proceeded on 
thobasie that in 916€ of Nagendra Nath Chokrgvarty’s case (supra) the 
Arbitration Aot is complete code in itself and, thus the writ application 
~ wea not. maintainable. No exception to the ratio of the sard judgment 
can be taken inasmuch as the writ Conrt in exerouse of its extra ordinary 
jurisdiction may refuse to entertain а writ application when there exists 
an alternative comedy. In this case even ifthe provisions of Arbitra- 
tion Act, 1940 were not applicable, the provisions of the Wost Bengal 
Co-oparitive Societies Act applied and in that view of the matter to 
the writ pétition could Бо dismissed but on different ground. However, 
зо far аз the judgment dated 6.9.91 pasted by P. K. Majumdar is con- 
cerned, the «ame 18 evidently without jurisdiction Аз noticed herem- 
before when there oxists an inherent’ lack of jurudiction as has been 
held: by a division bench ofthis Court in Konnagar Samabaya Bank 
Lid'.s caso (supra), the order cannot-be sustained. — : 

37 In Registrar, Co-operative Socletles, W. B. у Krishna Kumar 
Singhania & Ors. reported in 1995 (6) SCC 482, the apex Court has 
clearly held that even upon expiry of period of limitation, the Registrar 
bas tho Jarisdiction to appoint another Arbitrator. Tho-said decinion 

| hasrecently been followed by this beach i (12) Krishna Chowdhury 
у & Ors. v. State of West Bengal & Ors. reported in 1996 (2) CLJ 365. 


38. For the reasons aforementioned we are of the opinion that 
dəzision . rendered by Kalyanmay Ganguly, J., is correct and, thus the 
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appellant has rightly preferred ап appeal in termu thereof. In vew of 
the faot that we havo arrived at an independent deolsion that thë provi- 
Мош of the said Act shall be appi:cable to tho dispute raned by the 
parties, it is not necessary for us to advert to the question as to whether 
the decision of Ganguly, J , would operate as res judicata. 


39 So far аз the application filed by the Contractor under 

Article 227 is concerned, in our opinion, the same has some substance. 
The appellants filed the aforementioned appeal after expiry of the period 

' of limitation. On expiry of the period of limitation, the Contractor- 
Society derived a right and, thus the delay in filing the appeal by the 

. appellant should not have besn condoned by the Tribunal without 
giving an opportunity of hearing to the Contractor. ` However, in our 
opinion, the objection of the Contractor as regards the question of- 

Hmltstion may be considered by the Tribunal at the timo of hearing. 
The view taken-by оз stands fortified by.a judgment of the Privy Counci) 
in (13) Krisknasam! Pantkoxdar ч. Ramasami Chettiar and Ors. reported 
‘In AIR 1917 РС 179 wherein deprooating the practice of condoning the 
~ delay ex parte it was held :— 


“Tt must, therefore, jn common fairness be regarded as в tacit 
term of an order like tho present that though unqualified in expre- 
ssion it should be open to reconsideration at the instance of the 
party prejudicially affected and this view is sanctioned by the practice 

- of the Courts in India.” 


49. In this view of the mattor itis dirécted that the Tribuna) 
shall hear the Contractor as regards the question of limitation at the 
ume of Hearing if it chases to raise the вате. However, keeping in view 
tho fact that the matter is peodiog for m long time, the Tribunal ls 
hereby’ direoted to cónp/rde the hearing and dlapose of the matter üt an 
early date arid preferably within a period of six weeks from the date of 
communication of this judgment. 


These appeals and thé application aro dispored of with the afore- 
mentioned observations but withont any order as to coste, 


Chakraborty, J. I agree. 
8. K. а. RA 
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[ CIVIL ,APPELLATE JURISDICTION ] 
Before Mr. Justice Samir Kumar Mookherjeeand _ 
Mr. Justice Ronojit Kumar Mitra 
Decision : “January 14, 1997 

= M/s. Merchants of Traders (P) Ltd. .... Appellant 

Versus rd 
M/s. Sarmon Pet. Ltd. ./— .| |  ... Respondent* 
: Letters Patemt—Clause 15—Conditional leave to sue—Such order 

not a judgracmt —A ppeal арайын much order not maintainable. 

Code of Civil Procedure—Order 37—501 for recovery of money 
with iaterest—Conditional leave to defoud—Appeal against such order— 
Not maintainable. > 

A аше was instituted by the plaintiff/cespondent against the defen- 
dants/appellants for recovery of a sum of Rs. 37,73,250.60p with 
1nterest under Order 37 of the Code of Civil Procedure before the Single 
Judge in Original Side of the High Court. The defendants prayed for 
leave to defend the suit by filing written statement whereupon the Trial 
Court by an order dated 2nd July, 1991 granted leave to the defendants/ 
appellants to defend on: deposit of Rs 30lakhs withthe Registrar ^ 

о Original Side, within a month from thé date of the order either in cash 
or by Bank Guarantee or by real properties within the jurisdiction of the 
said Court Challenging this order of the Trial Court tho defendants/ 

E appellants preferred appeal before the Division Bench contending that 
the order of the Trial Judge should have been unconditional. The 
plaintiff/respondent bas challenged the appeal on the ground of malin: 
tainability. 

The Court dismissing the appeal as not marntainable, 

HELD: The decision of the Division Bench (im the case of Hiralal 
Deb Gupta v. Salil Kumar Paul and Another reported in AIR 1973 
Calcutta 320) lays down in unequivocal terms, that no appeal is maintain- 
ablefrom an order granting conditional leave because such an order is 
mot a judgment within Clause 15 of the Letters Patent. In laying down 
"the said proposition, the Division Bench has followed an earlier деспот 
of this Court in the case of Bonwürilal Roy ғ Sokanlal Daga reported in 
ILR 1955(1) Calcutta 299. In "full agreement with the said principle, 
we hold that tke present appeals are not maintatmable. ( Para?) 

Cases referred to :— `` 

(1 ). 'Hiralal Deb Gupta v. Salil Kumar Раш & Anr., 
AIR 1973 Cal 320 
(2) Bonwartlal Roy v. Sokanial Daga, 1LR 19551) Cal 299 


Y *4. P.O, No. 438 of 1991 & C. S. No 593 of 1999 
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MF. N. N. Dutt and C. К, Saha» ~ 


Mr. Pratap Chatterjee, Soumia Sen, K. Li Yadav 
and Mr. Bachawat . Sm ofer the Respondent 


The judgment atthe Cort was a Каана 


Mookherjee, J : The present appeals are directed ‘against | an 
order, dated 2nd. July, 1991, passed by a learned Single Judge of this — 


Court, in- Suit .No. 593 of 1990, on tne Original Side of this Court, 
whereby tho learned Judge granted leave to the appellants/dcfendants to 
defend the suit, instituted by the plamtiff/re:pondent, inter alta, for 
recovery of a sum of Rs, 37,73,250 60p with interest, under Order 37 


" ‘of the Code of Civil Procedure, on deposit of Rs. 30 lakhs with the 
. Registrar, Orginal Side, within a month from:date of the order, either 


in cash or by Bank Guarantee or by real properties. within the jurisdic- 


Чоп of the said Court, During the pendency of the appeals, on an` 
iaterloou ory application, a Division Bench of this Court, by-an order 


dated 29th June, 1992,- inter alia, granted stay on fornishing of security, 
ха. (һе form of Bank Guarantes, by. the appellants, fora sum of 


- Rs. 15 lakhs and in tho same order permitted tho defendants/appellants 


to defend the sut upon filing written statements and permitted also the 


"Trial Coutt to proceed with the suit. Subsequently, by several orders, Я 5 


following orders passed by the Apex Court, further. directióni wero 
ivn regarding the invocation of Bank Guam: 


E 2. In the appeals before us, preferred on behalf of the 20060; 
mainly, the contention, that the order of the learned Tria! Judge shoud 
havo been unconditional, had been argued, Оп behalf of the plainuff/ 
respondent, a contention about maintainability of the appeals had been 
raned.. We have carefally conndered the submissions of the contesting 


parues, with regard ‘to the maintainability of the appeals, and, unce, 7 


wo propose to dispose of tho appeals, by following the principle lard 
‘down by a Division Bench of this Court in the case of (1) Hiralal Deb 
Gupta v. Sali! Kumar Paul aud Anr reported in AIR 1973 Calcutta 320, 
we do not feel called upon to go'into the merits of the other conten- 


tons; canvassod by the пуа! parties. The decision of the Division ` 


Benoh, referred to above lays down, in unequivocal terms, that no 
appeal is maintainable from.an order granting conditional leave because 
such an order is not a judgment within Clause 15 of the Letters Patent 
In laying down the said proposition, the Division Bench had followed 
an earlier decision of ‘this Court in the caso of (2) Bonwarilal Roy v. 


Sokanlal Daga reported in ILR 1955(1) Calcutta 299. In full agreement І 


-with the said principle; ўе hold that the present appeals are not;mein- 
tamable, and, accordingly, we dismiss the same. ‘We are not unmindful 


м.л/ог the Appellant | 
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abont the fact of furnishing of a Bank Guarantee of Rs. 15 lakhs by the 
defendants/appellants, in ‘terms of the order of tho earlier Division 
Bench on the interlocutory’ application, bnt since we have already held 
that the appeal is not maintainable the defendants would now be 
required to comply with tbe ^rder ofthe learned Single Judge, dated 
2nd July, 1991 We extend the time for such compliance, after adjust- 
ment of the amount already deposited in complianoe with tho order of 
Division. Bench dated 29th June, 1992, by mx weeks from date without 
altering any other terms of the order of tbe learned Single Judge. We 
make it clear, however, that тс have not adjudicated the merits of the 
contentions ralsed before us by the rival parties on other points and all 
those would remain open. Bach party will bear bis or its own cost. 


Prayer. for stay of tho Operation of this order is made and оров 
consideration of the materials on which we have proceeded, and the 
terms of the present order, stich prayer is refused. 


x Mitra, J.: Iagree. 
S.K GI $ 


[ CRIMINAL APPELLATE JURISDICTION ] 
Before Mr. Justice Gitesh Rasjan Bhattacharjee and 
, ^ Mr. Justice Debi Prasad Sircar (I) 
Ys Decision : January 31, 1997 
Ia го: (D Shri Tapan Roy 
г: (2) Shri Swapan Adhikary” 
ie 7 (3) Shri Somenath Chatterjee MT Petitioners* 
“Contempt of Coarts Act—Refusal ef bail by Criminal Court—Attack 
by Advocate and Isw clerks—Use of filthy lamgunge—Throwing of articles 
to cause imjary—Criminal contempt—-Tender of apology—Not a fit case 
for dropping the proceedings оз apology. $ ‘ 
Солано ба of Indfa—Article 215— Comt of records—Pewers of the 
High Coart—Coatempt jurisdiction. 
On 17 12 96 the Sub-Divisional Judicial Magistrate, Ghatal — 
the prayer for confirmation” of interim bail of certain accused Persons. 
This enraged the Lawyer Tapan Roy and Othors including his law clerks 


*Inre: (17 Shri Тарап “Roy (2). Shri Swapan. Макау 
: "t 3) Shri Somenath осна ‚7 


- 
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| Shri Swapan -Adhlkary and Sbr Somenath Chatterjee. They became 


furious, challenged the order, ebused the learned SDJM in filtby 
languages in open Court and rreated chaos and terror in the Court 
room, The contemaer Тарап Aoy even attempted to assault tho SDJM 
-by throwing articles ав wooden ruler, ink pot towards him causing 
Injury on- the person of GRO The SDJM stepped down from the 
Bjlash and’ took shelter in his chamber but Tapan Roy.and his sald two 
clerks chased him tò his onamber uttering ‘filthy language but he was 
saved by GRO, CSI, Court Staff and SDJM’s security guard. On the 
_basis of the report of the incident from the SDJM, СЪаќа! through the | 
' Distriot Judge, Midnapur the High Court took cognizance of the matter 
andasked the contemners to show cause and personally appear at the 
time of heariag Тһе` contemuers also tendered unconditional apology 
for the incident. 
The Court disposing of thc ‘contempt proceedings, 


HELD: This Court as the gurrodian of the rule of law and of tke 
Judicial administration in the State, and being entrusted with the Inaltena- 
ble task of exercising control and supervision. over the administrdtion of 
Jusilce cannot afford to abdicate its responsibility by taking a light view 
of an incident of this nature. The impact of such an incident cannot also 
,remaln confined only to-one Court where ЇЇ happened, It ts bound to 
have “a, widespread repercussion making all Courts throughout the 
territory extremely shaky. P .( Para. 2 ) 


The acts of the contemners were thus a flagrant interference with: 


‚ the administration of Justice in general in addition to the effect produced 


on the Court that was the direct target of attack of contemners. The 
effect of the contumacious conduct of the contemners was therefore 
"bound to have-a widespread demorallsing reflection upon the entire 
mechanism of the administration. of - Justice tn the State as well as in 
public mind and this Court therefore as a guardian of the administration . 
of Justice in the. State cannot afford to take a lentent view of the matter. 
else the same is bound to _perpetuate а demoralising effect on the Justice 
delivery system as a whole and in the public mind aswell. ( Para 3 A 


We ormally record our finding that they are gullty of committing . 
criminal contempt of Court by doing whatever they did as reported by the 
SDJM, Ghatal and confirmed by the CJM by enquiry Having regard to 
facis, circumstances and the grave nature of the contempt this is however” 
notconsidered to be ai alla fit case for dropping the proceeding only on 
the ground that the contemners have tendered apology ( Para 4 ) 

The constitutional guarantee regarding the powers of the High” 
~ Court inherent in. if as a Court of record, as contained in Article 215, is 
father absolute in terms and 1з not subject to any ordinary legislation, 


' 


* 
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Irrespective of the question whether this constitutional guarantee comes 
by way of recognition or by way of grant of contempt jurisdiction. 
a ee y ( Para 5 ) 


. Cases referred to :— 

(1) In re: Vinay Chandra Mishra, AIR 1995 SC 2348 " 

(2) В. К. Garg v. State of Н. P., AIR 198+ SC 1382 

(3) Inra: Ajay Kumar Pandey, 1996 (6) SCC 510 

(4) Ashoke Kr. Rat». Ashoke Arora, 1992 C. Cr. LR (Cal) 187 
(5) Court of its own Motion v. B. D. Kaushik, 1993 Cr. L3 336 


Mr. Balat Ch. Roy, Askim Kr. Roy and 
Goutam Pathak Banerjee „л. for the Contemners 


Mr. Kast Safiullah (P. P ) : ` for the State 


The judgment of the Court was as follows ;— 

In this caso wo aro required to deal with a flagrant type of 
aggressive criminal contempt smounting to & worst form of savagery 
The Sub Divisional Judicial Magistrate, Ghatal on 17.12 96 rojected the 
ргауес for confirmation of interım-ball of certain accused persons in 
G R..case No. 153/93 and he took the accused persons in custody. 

"This enraged their Lawyer Shri Tapan Roy, the contemner No. 1 and 
others including his law clerks Shri Swapan Adhikary and Sbri Somenath 
Chatterjee, the contemners Nos. 2 and 3 respectively 10 much so that 
- they became furious, challenged the order, abused the learned SDJM in 
filthy languages in open Court which are unquotable, and created chaos 
and terror in the Court room The contemner Тарап Roy even attemp- 
ted to assault the learned SDJM by throwing articles as wooden ruler, 
1nk pot towards him thereby causing injury on the person of GRO, and 
the learned SDJM ‘for protecting himself in the circumstances, stepped 
down from the Ejlash and took shelter in hr chamber but Tapan Roy 
and the said two clerks Swapan Adhikary and Somenath Chatterice 
chased him to his chamber uttering filthy languages against the learnéd 
SDIM who was however saved from further onslaught of the rarders by 
the intervention of GRO, CSI, Court Staff and the SDJM's security 
guard who closed the doors of the chamber although Shri Tapan Roy 
and his two clerks even tried to break open one of the doors: by kicks 
Court's properties were also damaged. On the basis of the report of tho 
above noted incident from the SDJM, Ghata] through the District Judge, 
Midnapur showing horrendous end scandalous perpetration of outra- 
geous contempt of Court by the said contemners, this Court took 
cognizance of the matter and directed the contemners to personally 
appear before this Court and show cause as to why tbey should not be 


à 
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appropriately dealt with for contempt., Pursuant to that order all the 
contemners appeared before this Court on 14 1.97 and also filed affida- 
vits. -In the affidavits the contemners tendered unconditional’ apology 
for the incident and prayed that this Court might be pleased to.take, 
hberal and Jenient view ofthe matter and accept tbe unconditional 
apology and drop the contempt proceeding However the affidavits ано 
contained certain exculpatory statements as a result of which this Court 


'- thought it fit that the question. of facts should be decided first before 


taking up the question of considering the unconditional apology tende- ~ 
„Tod by the contemnors. This Court had also received in the. meantime 
an administrative roport of enquiry held by the Chief Judicial Magis- 
trate regarding the incident and statements recorded by the Chief; 
Jüdicial Magistrate in. course of his administrativo enquiry which was 
undertaken under the direction of the District Judge before this Court 
took cognizance of the matter. À copy of the “said report of the Chief ^ 
Judicial "Magi«trate, Midnapur along with the copies of statements 
"recorded by him was made over by this Court on 14 1 97 to $n Milan, 

б Mukherjee, the léarned Advocate appearing on that aay for the contem- - 
ners and the contemners were given liberty to affirm and- ‘file farther 
‘affidavits in the matter on 21.197. In view of.the circumstances, ‘the 
contemners however, through their learned Advocate, withdrew _ the 


" affidavits ‘affirmed and filed in Court on 14197 On 211.97 the 


contemners however affirmed and filed new affidavits wherein mo 
controversy about the factual aspect of the. matter was raised. -On ‘the 7 
other hand they tondered unqualified apology for wbatever-had happened 


7 inthe Court on 17.12.96. - Jt was also’stated in these affidavits that ` 


unqualified apology was tondered in sincere and true repentance and” 
not as a matter of defence. Mercy was also prayed for іп the affidavits. 
It was also submitted by Mr. Balai Ch. Roy, tho learned Senior, Counsel _ 
on behalf of the oontemners appearing on that day that the contemners 
woro sincerely repentant and they had no defence to offer: and wero 
completely at the mercy of the Court and it was further proposed that - 
‘they would teader unqualified apology to the learned Sub-Divisional 
Judicial Magistrate, Ghatal in open Court. In view of such submission 
this Court allowed the contemners opportunity as prayed for, to tender 
- unqualified apology to.the learned SDJM, Ghatalin open Court during 
Court hours on'27th' January, 1997 and the learned SD)M, Ghatal was 
also directed to «end. a report in the matter on the next day to the 
Registrar, Appellate Side of this Court. The matter was also directéd 
to be listed on 31.1:97 for consideration as to whether the apology as * 
tendered was to be accepted and as to what final order, was to be passed- 
ia tho” mattor., Accordingly tho mattor bas come "p before пя today 


X 
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again and the threo contemners -are also renodally- present and repre- 
sented by thelr learned’ Advocate. -Tho report of the SDJM, Оһма! 
alto has been placed before us showing inter alia that the contemners 
tendered unqualified apology before tho SDJM, Ghatal and prayed for 
mercy. In this back-ground we are now tequired to settle as to what 
final order is required to be passed by us in this matter 

2. The incident recorded above constitutes. crimmal contempt of 
extreme notoriety Itis indeed a nauseating spectacle that an Advocate, 
failing to obtain аг favourable order of the Court is burling unquotablo 
abuies «nd missiles at the Magistrate in open Court and is chasing him 
to his chamber where the Magistrate has taken shelter in closed doors 
after fleeing from the Court room to protect himself from the onslaught 
of the raiders who are an enraged Advocate and hus clerks. There is 
no doubt that inspite of the growing sense of induciplme and disrespect 
for overything everywhere, incidents of auch enormity and notoriety as 
happened hore are not yet many in oivilised circles. Butit requires not 
much research to appreciate what a tremendous subversive impact of 
such an incident,—infrequent though — 1s bound to reflect on the entire 
system of judicia] &dminntration as wellas in tbe publio mind. The 
Court, the rule of law, the administration. of Justice. and the cherised 
nobleness of the profession associated therewith are all bound to reduce 
themselves to rediculously farcical entity if a Court's judicial order lands 
а Judge or Magistrate to a humiliting, degrading and dangerous 
consequence of such appalling magnituce. This Court 4s the custodian 
of the rule of law and of the judicial administration in the state, and 


"+ being entrusted” with the, inalienable task of exercising control and 


supervision over the administrauon of Таке cannot afford to abdicate 
its responsibility by takinga light view ‘of an incident of tbir naturo, 
The impact of such an incident cannot also remain confined only to one 
Court where it happened. It 1s bound to have a widespread repercussion 
makmg all Courts throughout the territory-extremely shaky Ifthe 
* Judges and the Magistrates in discharge of- their judicia] function bave 
to labour under an. apprehension that they may be exposed to such 
physical and verbal onslaught by reason of any judicial order passed in 
any matter, it will be well-nigh impossible- for them to properly 
discharge their judicial responsibility witbout fear which will amount to 
а virtual liquidation of the judicial independence at the cost of the rule 
of law. As wo have already pointed out tho Chiéf Judicial Magistrate, 
Midnapur also made an administrative enquiry under the administrauve 
* direction of the District Judgo before this Court took cognizance of the: 
mattor and the report of the СЈМ ia оп record to confirm the incident 
reported by the-SDJM. А copy of the sald report of the CJM along 
` wth tho “statements, recorded by. the .CJM was also рр to the” ` 
learned Advocate for the contemners. 
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* 3. The horrifying effect of the incident will be also evident from 
“the statement made by Shri Mir Hasmat Ali, Munsif, Ghatal to the 
Chief “Judicial Magistrate, Midnapur. According to his statement 
while he was holding Court on-the concerned date at about 4 p m. he 
heard a strong hue and cry from outside and ho was compelled to 
adjourn the hoaring of the suit and came down from the Court room to 
_ his chamber and then he started watching through the window. of his 
"ohamber-and found somo young Advocates including the contemner 
Тарап Roy using abusivo words towards the SDJM. Tho learned 
"Munnf hes also, in his statement, givon out the abusive languages 
hurled at the SD)M at that time which wo refrain from quoting here as 
these are unquotably indecent. · The learned Munsif has also stated that 
ho found some Mohorars of the Court including the Mohorars of Тарап 
Roy abusing in the language quoted by him which however for the sake 
of decency we refrain from reproducing here. Tho learned Мили! has 
then stated in his statement that he became afraid and could not dare 
to como outside his chamber. So, that was the effect on another Judi- 
clal Officer while discharging judicial fonction in the same station In a 


different Court room in the neighbourhood of the Court of SDJM. Not. 


only that the. learned Munaif could not oarry on his judicial function by 
reason of tho situation created by the contemners but ho became 
mortally afraid and did not dare to come out of his chamber on seeing 
what was belng done by thecontemners. The interference with the 


administration, of Justice by reason of the contumacious vandalism of. 
the contemners was thus not only confined to the Court of the SDJM. 


where tho contemners carried on their contumacious operation. But it 
also directly aífocted the other Court, namely, the Court of tho/Munaif 
The acts of the contemners wero thus a flagrant interference with the 
administration of Justice in general ın addition to tho offect produced 
onthe Court that was the direct fargot of attack of the contemners. 


The incident was also reported ın some of the widaly circulated dailies. 


А 


of the State, namely, the Bartaman and.the Ananda Bazar Patrika of ` 
the 19th December and 20th ‘December, 1996 respectively. The effect 


of the contumacious conduct of the contemners was therefore bound to 
have .a widespread demoralisging reflection“ upon the entire mechanism 
- of the administration of Justice in the Stato as well as in the public'mind 
and this Court therefore as the guardian of the administratión of Justice 
inthe State cannot afford to take a lenient view of the matter, elso the 
same 1s bound to perpetuate а demoralising effect on the Justice delivery 
system as a whole and in the public mind as well thereby delivering a 
mortal blow.to the vitality and efficacy of the administration of Justico 
which isso much necessary for the nounshment and survival of the rule 
of law in a democratic set up.. 


X 
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4° Befote we proceed to consider the‘apology tendered by the 


three contemners we formally record our finding that they are guilty of 
t committing criminal contempt of Court by doing whatever they did as 
reported by tbe SDJM, Ghata) and as confirmed by the CJM by enquiry 
Having regard to the faots, circumstances and the grave nature of the 
contempt this 18 however not ‘considered to be at alla fit case for 
dropplog the proceeding only on the ground that the contemners bave 
téodered ‘apology. ‘For upholding the majesty of law and Justice 
ànd for retrieving public confidence in the efficacy’ and potency of the 
judicia! administration as well аз іп the responstve role of this Court as 
the guardian of the administration of Justice in the Stato and for affor- 
ding necessary protection to the operational safety of the judicial 


à 


machinery; it is considered absolutely necessary to dea! with a case of 


this nature with duo firmness so that the samo may have a message of 
its own for-deterring the reoürrence of such mis-adventures. The 
exercise of summery power to punish for contempt, it must be borne in 
rand, is a support- process of the mechanism of socio- judicial defence. 


5 Here we теу. recall certain decisions of Courts in dealing with 


_ criminal oontempt _ committed by Lawyors. The Supreme Court 
(1) nre: Vinay Chandra Mishra, AIR. 1995 SC 2348 after convicting 
the contemuer. who was an Advocate and Chairman of the Bar Council! 
of India,‘ inspite of apology tendered by the contemner, awarded a 
sentence of imprisonment for six weeks with suspension of his practice 

- ғаз an Advocate and other consequences and also directed that the 
sentence would remain suspended for four years and might be activated 
ifthe contemner was convicted for any other offence of contempt of 
Court within the said period. ‘In (2) R. K Garg v. Stateof H P., 
AIR 198k SC 1382 the Supreme Court in’ view of the unconditional 
apology tendered by the contemner who was a practising Lawyer reduced 
the sentence of six months imposed by the High Court, to imprisonment 
for one month, and enhanced the fine from Re. 200/- to Rs 1,000/-. In the 
сазе reported (3) In re: Ajay Kumar Pandey, 1996(6) “SCC 510 also tho 

' ^ costemner was а practising Advocate and also lastly tendered uncondi- 
tional and unqualified apology. In Paragraph 45 of the said decision 


the Supreme Court observed thus :— 


“The juridiction of this Court under Article 129 of the Conatl- 
tation is independent of the Contempt of Courts Act and the power 
under Article 129 cannot be denuded, restricted or limited by the 
Contempt of Courts’ Act, 1971. - Tbus there is “no restriction or 
limitation on the .natpre of punishment that this Court may award 
while exercising its contempt jurisdictiom, But we do. not mtend to 
travel far and beyond." 203 


4 


330, « D 45 In es Тарап Roy. [ 1997 (1) CL] 


Similar ‘provinon as contained ш Article 129.relating to Supreme Court 
: 13 also оге in Article 215 relating to the High Court, The afórosaid 
observations of the Suprenie Court confirm .the view expressed bya 
Division Bench ' ‘of this Court in (4) Ashoke Kr. Rav. Ashoke Arora, 
1992 C. Cr , LR (Cal) 187 (рага 5) that the: constitutional guarantee 
regarding the powers of the High Court inherent init ава Court of 
, record, as contained in Article-215, 18 "father absoluto ш term and is not 
alee to'any ordinary "legislation, irrespective.of the question | whether 
‘this constitutional guarantee comes by way of recognition or by way of 
‘grant ‘of contempt Jurisdiction In the ‘said decision of the Supreme 
Court In re: Ajay Kumar Pondey, 19966) Scc. 510 the Supreme Court 
after convicting the contemner for criminal coptempt sentenccd^brm, to 


` 7 ~ wndergo, imprisonment for a period of sıx months with the direction that” 


on serving the sentence for two weeks, the remaining sentence would 

, stand suspended for a period oftwo years aud might be activated jn 
ease tho.oontomner was convicted for any other offence of contempt of 
Gourt within the said period 1t was further directed that the contémner. 
would Бе taken into custody fórthwith but would be released aftertuó ` 
weeks, 'to be taken into custody again if and when his remalning: senience- 


f 


t 


RS 


would stand activated : We would also referto е. Full Bench decison - . 


of the . Delhi High Court m (5) “Court of its own Мопощ+ B. D. 
Kaushik’, 1993 Cri LJ 336 There also cortam Advocates faced charge 
of criminal contempt.’ They also'tenderéd ;ungualfied apology. Taking 
the totality óf tho circumstances into ‘consideration, including _ the | 
outrageous incident and unqualified apology, the High Court instead of ^ 
, sentencing the contémners at once wanted to farther watch their conduct ^ 
and bohaviour for a -period of one year. . It was “observed by, the Hugh 
‚ Court in 'that. connection that in caso апу of the cofitemners would’ 
"repeat any act which would, amount -to contempt of Court or undermi- 
_ bing the judiciary, he would be called проп to appear in the Court to 
тесетур the sentence, but it they maintamed’ orderly, good and disa- - 
'plined behaviour and did not indulge themselves in the repetition of such 
-aots within tho stipulated period, then the rulé чоша stand, duéharged 
oa.the expiry of the репой. · . -— А 


E x un 


‘ 6." Having rogard to the Anh of | the facts and circumstances m. 

/ eur present сањ including the apology tendered by the cóntemrers as 
woll i us the extent of onmunality of the contempt we pass the following ` 
ке ‘are seníenced | to. simple imprisonment "for 
.four months éach. The contemner No. I Shri Tapan Roy is also 
' 1 sentenced. 'to'.a ‘fine ‘of Ra 1,000/-(one thousand), in défault, to 
simple imprisonment, for two niontha, more. Thecontemner,No 2 


; ` . р " 
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` 


Shri Swapan Adhikary and; the, Contemiaer No. 3 Shri Somenath 
Chatterjee, ато also sentenced toa Bie "of Rs. 500/- (five hundred) 
each, in default, to ample; Imprisóniment, for one month more, The 
fine imposed shall be forthwith - -deposited with the Registrar, 
Appellate Side, failing which the d^ favit-clause sentence of imprison- | 
ment will be enforced “As regards the substantive sentence of 
„imprisonment for- four, months the same will however remain suspes- 
Чы fora period of two years on «condition. that during this period 
the contemners shall keep the peace and be of: good behaviour, 
and in: case оѓ. ‘ппу violation of- this condition the suspended 
séntence may be activated under tbe direction of this-Court. Н 
not чо. activàted, the suspended sentence ‘however shall stand 
‚ remitted on the expiry ‘of the ‘sald. period | of two years, and the | 
, Rule shall also stand disposed `of accordingly at that point of time. 


| Before we part with, we would however like. to record our depse- 


^ cation of the totally distorted reporting’ of the Incident to the Bar at 


Ghatal. B was also not , Proper for the Bar at Ghata! to take a 
resolution _ "for boycott “of the "Court. However we do not want te 


proceed farther jn this regard with this expectation that in future the 


^. local Bar at Ghatal will cxercite due restraint and circumspection in 


7 such inatters. The fine realised as directed above shall be paid by the 


Registrar, A. S. to Bharat Sevashram маша: for mes the same for 
chan table or relief purposes. m . ` 


` Bhatlacharke, J. M MM Е 


`8. K.G. 
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[ CONSTITUTIONAL WRIT JURISDICTION ^ 
Before Mr. Justice Satyabrata Sinka 
Decision: February 17, 1997 . А 
Niemalenda Chakrabarty & Ors. ' e Petitioners 
Versus. 
State of West Bengal & Ors. | — —  .... Opposite Parties* 
AND ; ү 
‘Aswini Mondal 4 EE ».... Petitioner 
ИЕ (c Versüs "i К. 
` , State of West Bengal & Ors. - ! edis Fase Opposite Parties" 
Champa Dervi & Anr. — |— — | | | | ) ... Petitioners 
| Versys i 
вав of Wost Bengal «оз 7 2 Oppotite Parties” 
AND tt 
тиш Bag. xut Сз Petitioner 
' Verus J ° 
State of West Bengal ФО. hee Opposite Parties? 
Bivas Bag Ac S - Petitioner 
Versus й 
"State et West Bengal & Ога. 1 a... Opposite Parties* 
К AND £ r$ ‘ " ЖЕ g 
выш. Charan Bag , .-Petitioner 
Versus — 7 
State of Weat Bengal &Ors. ae -Opposite Parties* 
AND 
Xaskods Bala Dasi wis La А садр Petitioner 
+ Versus E 
State of West Bengal &On . . . ... Opposite Partics* 
AND , , 
‘Shanker Maiti Е . -Potitioner 
' Versüs 
State of West Bengal & Ors. 


С. 
C. 
' C. 
C. 


* Firmalendu Chakrabarty v. State of W. B. 


A 


...Oppomte Parties* 


"eC, О. No. 19072(W) of 1996, C O. No 18905(W) of 1996, 


C. О. No. 11449(W) of 1996, C. O. No. 11459(W) of 1996, 
C. О. No. 11400(W ) of 1996, С.О No. 11461(W) of 1996, 


`с.о. 
о. № 
О. №. пеп) кы E 


О No. 11462(W) of 1996, C. О. No. 11463(W) of 1996, «' 
No 11464(W ) of 1996, C. О. No. 11465(W ) of 1996, 
No. 11466(W) of 1996, С, О. No. HAST) of 1996 ж. 
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А ~ AND , f 
Pamchanan Моша] : ta M --.... Petitioner 
: E Versus - ` ` 
- State of West Bengal& Ors, 8 8 =... Opposite Parties* 
` AND, 5 j 
E ri Charan Mondal 5 s . ..Petitioner 
Versus б к 
State of West Bengal & Ors. „... Opposite Parties* 
AND ` 
Subal бова a ?.. Petitioner 
| Ы Versus 
State of West Bengal & Ors, — ..... Opposite Partics* 
2: А AND 
Bánegwar Mosada! 8 Ee” сшде Petitioner 
Er Versus 
State of West Bengal & Ors. CUM ToS Opposite Parties* 
2 т нарай ‘Mondal - pa JAM Petitioner ' 
Versus” 
State of West Bengal &Ors. . ^ —— .— Opposite Parties" 


West" Bengal Estates Acquisition Act, 1954—Asamended—Sce . 
thon 6(1) (h) proviso—Carporation of Calcutta—Local authority—Eatitled 
to retain the өшіге area! of land—Tenant ‘under the Corporation—Sub 
teaants—Rights extinguished by provisions. of the Act regarding vesting 
of lands— Petitiener—Sub-tenamts—No right, title ё interest—Bound te 
deliver, possession ` á 

In tho year-1909 the then Corporation of Calcutta entered into an 
agreement of lease with.one Bholanath Sen for a term of 22 years on the 
»terms and conditions stipulated including the, right of the lessee. to set 
up tenants for’ agricultural, horticultural and piscicultura) purposes and 
not to evict thom without, the.permission of the Corporation. Subse- 
quently: another lease was executed in the year 1962 with retrospective. 
effect from 1936 which was renewed in the year 1965. In a previous 
decision of Court it was held that tho Corporation of Calcutta being a 
local authority and the Sens'having tho right of ocoupancy, their rights 
had been extinguished in terms of tho proviso appended to SectlonG(1Xb) 
of the Estates Acquisition Aot, Corporation having retained the land 
Subsequently on the baus, of an arbitration thé Sens became entitled te 
compensstion of Rs 12, 000 ,00/- Thereafter land acquisition procec- 
dmg was started for'construction of Eastern Metropolitan Bipass and 
„ın the said proceedings -also, tho Sens received compensation. In tho 
усаг 1988 some of the: tenants mutated their names and became directed 
tenants wader the State. Aa the, Сш iid MAE tried 
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А 
to take forcible possession of the said lands a writ petition was filed 
and against the order passed in the said writ petition appeal was ^ 
preferred wherein ап order was passed showing that the rights of all 
persons were eliminated. Challenging this order writ petitions were 
filed by the petitioners-tenants. ` 2 


The Court dismissing the writ applications, 


HELD: The petitioners claimed themselves to be tenants under the 
Sens It is not disputed that the right of Sens stood extinguished by 
reavon of Section 6 (1)(h) of the W.B Estates Acquisition Act as has 
been held by the Divislon of this Court ^ The Division Bench came to the 
conclusion that the Sens being service tenure holders, they were inter- 
mediartes and their right, title and interest were not governed under the 
provisions of Bengdl Tenancy Act. The Division Bench clearly held that 
аз іп the said case proviso to Section 6 (1) (№) applied, Sens had no right 
to continue in possession and was bound to deliver of the possession. 

: " | ( Para 16 ) 


In terms of Section б (1) (А) the Calcutta Municipal Corporation 
became entitled to retain all the lands notwithstanding the fact that such 
lands or any part thereof may have been let out by such authority Once 
they havs retained such lands, the proviso appended to Clause(h) of 

~ sub-section (1) of Section 6 becomes attracted in terms whereof no person 
holding such land shall have. any right of occupancy therein and every such 
person became bound to deliver possession of land to the local authority 
required by it for its pur poses. ( Paras 20 & 21) . 


In view of the terminology used In Section 6 ( 1) (h) and the proviso 
appended thereto the question of the Sens or for that matter his tenants 
deriving any right of occupancy within the meaning of provision of Bengal 
Tenancy Act or otherwise did mot arise and thus it was not necessary to 
initiate such a proceeding. ý ( Para 23) 


After the amendments were effected in Section б (1)(h) and the 
proviso was Inserted in the year 1960, all persons claiming such lands by 
reason of tenancy, sub-tenancy or under tenancy could not kave become a 
ralyai having occupancy right and were bound to deliver possession. 

р { Para 28 ) 


It is now well known that the principles of res judicata cannot be 
said to have any application whatsoever in a case where a pure question 
oflaw arises for consideration nor does it arise where a question of 
inherent lack of jurisdiction arises. In this vlew of the matter, I have 
no other option but to hold that the petitioners have no right, title and. 
interest and are bound to deliver possession to the Calcutta Municipal 
Corporation as and when lt ts required to do зо. (Para 30 ) 


y 
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JA 
;" No, il has been te by the Байте DRE any inde pendent 
right of settlement’ under the Corporation: of Calcutta or the Cal- 
, cutta Municipal Corporation’ amd ın that view of ‘the matter, keeping 
in vlew the pleadings made ik the writ applications, ii must be held that 
_ the petitioners had acquired. only derivatwe «tle from the Sens and the 
“le of the Sens having been extinguished by efflux of time and in view of 
; -the judgments of this Court and the. Supreme Court of India, the tule of 
the petitioners; алу, have also consequently been, extinguished. 
* сз (-Рага 40) 
The indenture of 1962 ‘read. as d whole would show that the lease 
grantedin favour of the Sens was not for agricultural purposes and thus 
А the question of ‘the petitioners” acquiring any right of occupancy im terms 
of the гок of the Bengal Tee. Act does not arise. 
. My '( Para 8) 


Cases referred to :— PE ` 


(1) The Corporation of Calcutta А ор v „Dhireadra Nath Sen 
* & Ors., AIR 1973 Cal 506: 78 CWN 183 


(2) Smt Katya Bala Dasi & Amr. v Nllwoni Pakhira & Ori., 
* 'AIR 1987 Cal 248 ' E ` р 


“a. | State ‘of Punjab & Ors.y Sadhu Ram, ЇТ 19967) ЅС 118 К 
(4) » Inre: P.P Raja Reddy, 1997 (1) ‘Cal LJ 41 
Mr A- P. Chatterjee, Jagadindra Nath Malty, ' 


Monoranjan Jana and Ms. Алина Malty ` . .. . for the Petitioners 
Mr. Anindya Mitra, P. К. Roy, Aloke Ghosh and,” ` : 

- Mrs. Sima Chakrabarty P for the Opposite Partes 
“Ms. P. P. Chowdhury * ы К for the State 


The judgment of the Court was as follows :— 
_All these’ writ applications involving common dati cu of law and 
fact were taken up for hearing together, and aro being disposed of by 
` this common Judgment. 
С. -Tho petitioners ` havo fled ‘these zh applications saint 
inter alia for the following reltefs : — * 

j “ay: to issue an order, ‘direction ла writ in the nature of 
Mandamus commanding tho respondents to act according to law, by 
not giving effect to the said impugned ex. parte suo moto proceeding 
case No. 1 of 4996 by the said A.S.O. & S R O -H Respondent No 5 
and all orders passed in tbe said саю and/or otherwise ; 

b) to issue an 'order, direction and/or writ in the nature of 
^" Mandamus commanding the respondents to restore your petitioner 
. said. khatiaa - "Nó, plot No. a of khatian No: 372, plot No., 434 of 
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khatian No. 727, ‘plot Nos. 444 and 445 of khatan No. 442, at 
7 No. 440 of khatian No. 371, plot No. 415 of khatian No 189, plot 


No. 425 of khatian No. 664, plot No 414 of khatian No. 230, plot. 


No. 431 of khatian No.276, plot No. 421 of khatiàn No. 617, plot 
Nos, 450 and 444 of khatan No. 592, plot No. 451 of khatian 
No. 541 of Mouza Boinchotola, J; L No 4, P S. Tiljala, District 
. South 24-Parganas in из “original position by declaring the said 
impugned proceedings and Sechon 47 of W.B. E. A Act ато ultra 
уез; + 


`c) to issue an order, direction and/or writ 1n the nature of 
prohibition prohibiting the respondents from acting the contraven- 
“Чоп of the provisions of the Bengal Tenancy Act, tho West Bengal 
Estates Aoquisition Act, Rules framed thereunder, the West Bengal 
Land Reforms Act and Rules framed thereunder as well as tho 
provisions of Artioles,-14, 21, 39 and 300A of the Constitution of 
India and principle of nature Justice ; 


d) to issue an order direction and/or writ in the nature df cer · 


tiorari, directing the respondents to certify tho records of the case 
and to tranamit those recordà to this Hon'ble Court within the time 
fixed, so that consoionable Justice may be done, by quashing the said 
impugned proceeding Being: caso No. 1 of 1996 by A 8. 0: and 
S R.O.-II and all orders pasied, мёрз taken in connection with 
and/or relating to the said impugned caso; . vue NE 


A еў: to- inue an interim order of ГЕРА restraining the 


respondents and/or their agents. Officers, or men and cach one of. 


_ "them from proceeding any further and/or/giving effect to the said 
‚ impogned ex parte suo moto case No. 1 of 1996 as well as all subse- 

, quet proccádings and also further restraining them from à any way 
disturbing , the peaceful possession of the said area of case plots of 
land of-your “petitioner as described in Paragraph 2(a) hereinbefore 
being plot No. 417, of khatian No. 372; plot No 434 of khatian 
No. 272, plot Nos. 444 and 445 of khatian No. 442, plot No 440 of 

= khatlan No. 371, plot No. 415 of khatian No. 189, plot No. 414 of 


- khatian No. 230, plot No. 431 of khatian No. 216, plot No. 421 of ` 


. khatian No. 617, plot Nos. 450 and 444 of khatian No. 592, plot 
No. 451 ,of khatan No. 541 of Mouza Bointhotola, Г L. No 4, 
^ P.S. Tiljala, District Sopth 24- -Parganas by the way of taking роме- 
ssion forcibly by destroying tho cultivation of crops and vegetable 
and/or distributing letting it out to others dn the disposal of the 
за Rule, 


. 
al 


ww 3 On Sth December, 1970 ‘the Conveyance Scorótüry of Indis? 


Сожа; conveyed about 200 Bighas of land commonly known as 


Е s 
” M ә 
jt 


~ 


` 


1997 (1) eu ME Nirmalendu Chakrabarty s v. State of W. B. 357 


‘Dhapa TE Mile’ to tho Justice of Peace for the town of Calcutta for 
conservaticy of the City of Calcutta. 


4 In or about the year 1880 the said Dhapa Square Mile was 
leased out to Bholanath Sen оп the terms and conditions mentioned in 


^ the deed of lease However, on 29th July, 1909 the then Corporation 


of Calcutta entered into an agreement of lease with one Bhabanath Sen 
foraterm of 22 years on the terms and conditions stipulated therein 
including the^right of tho lessee (hereinafter referred to as the Sens) to 
set up tenants: for agricultural, horticultural end piscicultural purposes 
and not to evict them without prior permission of the Corporation. 
In the Record of Rights the Corporation of Calcutta was shown to have 
intermediary interest whereas the Sens were described as occupancy 
ralyats. A amt was filed by Corporation of Calcutta against Sens, 
which was marked as Title Suit No, 70 of 1933, praying for declaration 
that the Sens. were not осопрапоу raiyats and also for a decree for their 
eviction, The said Suit was decreed in part directing eviction only in 
respect of Khatian No. 168 and farther declaring that they are not the 
occupancy ralyats. - 


5. Onorabout 12.2 1954 the West Bengal Estate Acquisition Act 
came into force. - The Sens were recorded as ‘Dakhalt Maahya Satwa’ 
whereas the Corporation - ‘of Calcutta was recorded as intermediary/ 
proprietor. In the sub ordinate Khatians of ‘kbatian No. 184 the 
predecessor-in-interest of. the petitioners were shown as Raiyats Sthiti- 
ban. The Sens preferred an appeal against the judgment and decree 
passed in the aforementioned Title Soit No. 70 of 1933 and in appeal the 
said Suit was compromused, in terms whereof а fresb lease was granted 
in their то for a period of 20 years with an option to renew the 
lease. As against the recording of the names of the predecessor-in- 
1nterest of the petitioners as Ratyats Sthitiban, Corporation of Calcutta 
filed objection on 751958 purported to be under Section 442a) of the 
said Act and the said objection was allowed by the Assistant Settlement 
Officer „Опе of the tenants preferred an appeal against the said order 
before the Tribunal which was registered аз Н.А Appeal No. 44 of 1953 
and by a judgment dated 20th November, 1963 the said appeal wae 
allowed directing that the Record of Rights could not have been correc- 
ted except upon. initiation ofsa proceoding under Section 45A of tho 


. West ‘Bengal Estate Acquistion Act 


6 The Governor of West Bengal promulgated an ordinance amen- 
ding West Bengal Hstato Acquisition Act on 15 6.1960 in terms whereof 
the local authorities became entitled .to retain lands and a proviso was 


* inserted in Section 6(1) (h) of the said Act A wnt petition was 


fled by the ‘Sens’ questioning the said amendment but in the mesptime 
the said Ordinance was ropealed and replaced by a legislativo Act. In 


a 
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the sald writ application it was held. that in terms of the aforementioned 
amendment, the Corporation was entitled to retain the lands and had ix 
fact retained the lands in accordance with the said Act, but the Contrac- 
tor or tboir sub-lessees continued to havo their right as before. ‚Оп or 
about 17th Ар" 1962 а formal deed of lease was executed which was 
given retrospective effect "from Ist April, 1936. On 8th February, 1965 
the lease was renewed for 400 Bighas of land on the same torms and 
conditions as allegedly the crops grown in the lands in question were 
destroyed by the members of a political party allegedly at the behest of 
the then Mayor of Corporation of Calcutta, А writ petition was filed by 
tho ‘Sens’ on 24th December, 1968. On 2nd January, 1970 the Corpora- 
tion of Calcutta passed a resolution at 6 P М authonsing the Corpora- 
tion of Caloutta to take immediate possession of the said lands Ор 3rd 
January, 1970 an application under Article 226 of the Constitution of 
India was made by tho ‘Sens’ wherenpon a rule nis: was issued and an 
interim order restraining the Corporation from taking possession of the 
lands known as Dhapa Square Mile was passed Ап appeal was pre 
ferred by the Corporation of Calcutta agarost the said order and a _ 


division bench of this Court comprising of Hon'ble the Chief Justice 
Sankar Prosad Mitra and Hon'ble Justice Sabyasachi Mukherjee (as His 
Lordship then was) in Appeal No 23 of 1971 by a judgment and order 
datod 16th March, 1973 allowed the said appeal on a finding that the 
Corporation of Caloutta being a local authority and Sens having the 
right of occupancy in its ordiaary sense, their rights had been extin- 
guished in terms of the proviso appended to Section 6(1) (b) of the Act. 
The said decision 14 reported 10 (1) AIR 1973 Cal 506: 78 CWN 183, 
The Corporation of Calcutta and Ors. v. Dhirendra Nath Sen & Ors. 
Against the said judgment a specia! Jeave petition was preferred by ‘Sens’ 
in the Supreme Court of India which was registered as Civil Appeal 
No 791 of 1973 and by consent of the parties an arbitrator was appotn- 
ted and an sward was made on 16th April, 1985 in terms whereof ‘Sens’ s 
became entitled to compensation of Rs 12,000 00/- without going into 
the merits of the respective casos - 


7. It ıs stated that despite the said judgment land acquintion 
proceeding was initiated for construction of Eastern Metropolitan By- 
pass and in the said proceeding, the ownership of the petitioners and/or 
their .predecessor tn-interest were admitted whereupon, thoy were paid 
compensation It ıs further stated that in the year 1988 some ofthe 
tenants got their namos mutated and thus became direct tenants under 
the Stato. But despite the same the authorities of the Calcutta Munici- 
pal Corporation tried to take forcible possession of tho said lands. A 
writ petiuon was filed and by an order dated Ist August, 1996 N X 
Mitra, J. тента: the respondents from taking possession and/or 
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Interfering with the petitioners’ possession without starting appropriate 
proceedings. Against the said order Calcutta Municipal Corporation 
Preferred an appeal which was registered as F.M А.Т No 2737/96 
"wherein for the first time an order dated 78 1996 as contained In 
Annexure В’ to the writ application was passed showing "hat the rights 
of all persons were eliminated. These writ applications have been filed 
dater alia questioning the aforementioned order dated 781996. By as 
order dated 26 11 96 the division bench varied the said order of injunc- 
' dou ta the effect that the same shall continue for a fortnight from 
26 11 96 and the matter was remitted to the trial Cpurt for re-hearlog 
with some observations, Я i 


,_ 8., Mr. A. P. Chatterjee, the Icarned Counsel appearing on behalf 
of the petitioners, inter -alia, aubmitted that the impugned order is 
ex facie bad in law inasmuch as in view of the order of the Tribunal, 
BO змо mofo caso could be initiated by Assistant Settlement Officer in 
purported exercise of power under Section 47,of the West Bengal Estate 
Acquisition Act read with Section 61) (b) thereof. The learned Counsel 
. submits that in the event: the Calcutta Municipal Corporation mtended 
to retain the lands in question in exercise of Its power conferred upon 
. ~it under the proviso to Section 6(1) (b) of the said Act, the procednres 
taid- down under Section 6/5) thereof, which її applicable mutarrs 
“matandiz, ought to, have been followed and in absence thereof the 
"proviso appended to Section 6(1) (h) conid not have been taken recourse 
to, The learned Counsel contends that In any event, the State as also the 
Corporation in‘ terms of Section $40(2) of the ‘Calcutta Municipal Cor- 
poration Act, 1980 were bound to praduce.the records before this Court 
to show that the sald lands have been retained by thom Mr Chetter 
would contend that assuming that the Corporation had retained t 
lands, in view of the atipulationsin the deeds of lease executed in the 
year 1909, they were bonnd to pay compensation. In аву event, accor- 
ding to tho learned Counsel, the names of the petitioners and/or their 
predecsafor-in-interest having beon recorded: as гаїуа(в Sthitiban, they 
have aright to oocupy the said lands Ms Chatterjee has drawn my 
attention to the fact that the Assistant Settlement Officer although 
deleted the names of the petitioners, ирди an appeal filed by them before 
tho Tribunal, the said order was setasido and the Assistant Settloment 
Officer was directed to Initiate а proceeding in terms of Section 45A of 
the West Bengal Estate Acquisition Aot which order having not been 
camplied -with, the petitioners were: to be treated as ralyate Btbitiben 
amdin that view of the matter the purported order dated 7 8 1996 as 
contained in Annexure ‘B’ to the writ petidon must be held to be 
ifogal, without jurisdiction, and x nullity ‘inasmuch as thereby power 
‘ander Section 47. read with Section (1) (h) bar beca sought td be 
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invoked without giving an Opportunity of Bandi to the ЗЕТИ and 
in total disregard of tho order passed by tie Tribunal. The learned 
Counsel submits that there exists a distinction between ‘correction’ and 


''modification" as envisaged under Section 45A and. Section 47 of the 


Act respectively. Я 


9. According to the learned Counsel the Record of Rights could 
not be modified 1n the manner аз has been sought to be done inasmuch 
asthereby the rights and status of the peutioners have been affected 
Шш апу event contends the learned Counsel, as the ‘petitioners had been 
paid compensation and their rights were acknowledged in the land 
acguimtian proceedings while constructing E M By-pass Road and 
furthor in view of the fact that their title had been admitted, the 
Calcutta Municipal Corporation is estopped and precluded from 
questioning the same. The !earned Counsel contends that Ла case of 
'this nature, the doctrine of estoppel by conduct, "sball apply. 


10 Mr. Anindya Mitra, the learned Counsel appearing on behalf 
of the Calcutta Municipal Corporation, on the other hand, submrts that 
‘this writ application has been filed ор a wholly misconceived: noticn 
inasmuch as the - -tights of the petitioners’ predecessor-in interest have _ 
been fully considered and determined їп the decision of this Court in ^ 
The Corporation of Calcutta & Ors. v Dhirendra "Nath Sen & Ors. 
reported in 78, CWN 183: AIR 1973 Cal 506., 


1i. It has been contended that.a pernsal'of the said decision 
would show that the Calcutta Municipal Corporation had already teken 
possession of the lands ın question on or about 3rd January, 1970 wbich 
was the subject matter of the writ petition filed by the ‘Sens’. The 
learned Counsel sübmits that the appeal Court in the aforementioned 
decision has clearly held that the rights of the Parties are governed by 
Section 6(1Xh) of the Act aod, thus the division bench of this Cour’ 
having held that the rights of the Sens stood extinguished by reason of 
the елй provision, the question of the petitioners’ deriving any right, 
title and interest thereunder does not arse. It was-further submitted 
that keeping in view the growth of the aroa, a decision was taken to 
shift the garbage dumping yard to further east anda further decision 
has been taken to settle a portion of the said land ın favour of; T C. 
Limited for setting up of five-star hotel Thesald matter was a subject © 
matter of writ petition .before this Court which was filed by the Tay 
Group of the Hotels which was also a tendered and the said writ petition 
was dismissed by this bench by a judgment and order dated 13th April, 
1995. However, while an appeal was pending against the said judgment, 
а decisjon was taken by the Calcutta Municrpel Corporation to senile 
other lands in favour of' Tay Group of Hotels and on that'term the 
appeal was disposed of on Ist February, 1995 ` It was stated (hat the 


` 


. 
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‘Welcome Giang of Hotels deposited a sum of Rs, 13.13 crores with the 
C M C. and they had put up berbed wire fencing supported by sal bolla 
posts all around the plot of land ın July 1996 butthen I.T C. Hotels 
Ltd. complamed that encroachers had broken а portion of fencing and 
wore obstructing 1n takrng up possession 11 is stated that the petitroners 
having no right4bis writ petuon should be di migsed 


11. My attention was further drawn to sub-para (xxxxvii) of 
. Paragraph 17 of the affidavit-in-oppomtion which reads thus :— 


< "In fact, it has come to the notice of the C. M. C. while domg 
fencing works, wire, some unauthorised persons are trying to 
, eporoach upon tbe land Upon enquiry being madı at the office of 
Block Land and Land Revenue Office, it was found that various 
Unauthorised persons had got thelr-names mentioned 85 raryats ш 
Recorda of Rights. This matter was brought to the notice of the 
appropriate authority who initiated proceeding for correction of the 
said erroneous records in view of the facts and circumstances, 
particularly, the facts of expiry ofthe lease giver by C.M С. in favour 
of Srah Chandra Sen and. Others 1n respect of the lands in question 
` The sad authority also took into consideration the effect of proviso 
to Section 6(1)h) of the West Bengal Estate Acquisition Act mae- 
much as the said section provides that lessee holding land under a 
local authority cannot acquire occupancy right in respect of the 
kease-hold lands, Considering tho said facte. and circumstances and 
the position in law, by an order dated 7th August, 1996 in the 
concerned authonty held inter alia that the Record of Rights whee- 
Inthe names of the petitioners have been recorded as ratyatsin 
respect of the lands in Boinchotola Mouza were erroneous inasmuch 
аз the said persons claimed their right through Ssh Chandra Sen 
and Others who were held to have no right in respect of those landa 
‚ In consequence of such decision corrections heve been made and the 
name of Calcutta Municipal Corporation has been recorded under 
the superior landlord viz Government of West Bengal.” 


13 П жаз submitted that the interest of the petitioner having 

‚ been elirüinated, taking recourse to the provision of Section 47 of the 

aaid Act cannot be said to bp illegal inasmuch аз! all the under tenanted 

kbatans merged with Khatian No. 183 #.¢ Khatian of the Calcutta 

Municipal Corporation. It was farther submitted ‘that in the Mouza та 

` question loasea had been granted for setting Up. various projects inclu- 

ding the construction of Bengal Chamber of Commerce & Industries for 

setting up of a Craft Village and all such work will be held up unless the 
writ applications as presented are. dismissed, n 


D 
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14. The West Bengal Estate Acquisition Act, 1953 was enacted, to 


‚ Provide for the Acquisition "of estates and rights of this intermediaries ° 
; therein and certain rights of ratyats and under raiyats and all the Fights ' 


of certain other persons in lands comprised in estates. By reason of 
Section 4 of the said Act проп а notification made in that regard, all 
estates and rights of every intermediaries in each such estate situated in 


^ any district or part of a district specified in the notification was to vest 


in the State free from all. incumbrances. Sectlon 5 deals with the effect, 
of notification Section 6 enjoins a mght upon the intermediary to 


, fetaip certain lands situated therein with effect from the date of vesting. 


g "Clause (b) of sub-section (1) of Section 6 reads thus :— 


2 


d t “Right of intormediary to retain certain lands. (1) Notwithstan- 


~ ding anything contained in Sections 4 and 5, an intermediary shall, 
exceptin the cases mentioned in the proviso to sub-section (2) but 
subject to the other provisions of: that sub-section, be. entitled to. 
retain with effect from the date of vesting .. 

à (h) “Where the intermediary is a local “authority, —land held by 
sush authority, notwithstanding such land or any part thereof may 
, have been let ont by such authority ; 

D Provided that where any land which bas been let out ‘by any 

' юса! authority is retained by such authority under this clause. no 
person holding such land shal] have any nght to ootupancy therein, 
.and every such person shall be bound to deliver possession ofthe 
land to the local authority when required by it for its purposes .' 


* j5.. It is neitber in doubt nor in dispute that ‘the lands in question 


* were granted in favour of the then Corporation of Calcutta by the. 


Secrotary of State, India in Council for dumping of garbage The then ^ 


‘Corporation of Calcutta thereafter acqpired further adjoining lands 


inchuding the | lands situated in Mouza Hatgacbhia where all the duputed 
lands situated. It is not necessary to relterate tho facts over again as 
the same has besn noticed hereinbefore and have also been stated in the 
judgment of this Court in The Corporation of Calcutta and Ors v 
Dhirendra Nath Sem & Ors. reported in AIR 1973 Cal 506 Suffice it 
to say that by reason of an indenture dated 17th April, 1962 the Corpo- 
ration of Calcutta granted fresh lease in favour of ‘Sens’ with 


: effect from Ist April, 1936 fora репой of 30 years expiring on March И 


ЗЇ, 1966 The said lands were recorded in Khatian No! 184 and the 


i names of the petitioners did not figuro in the Record of Rights which 


Жс 


wae finally published in the year 1967- However, tn the revisional: 


survey settlement Record of Rights the names of the petitioners app: ar 


er 


16. Tho petitioners claimed themselves to be tenants under the 
‘Sens’. It із not disputed that the right of ‘Sens’ stood extinguished 
by reason of Section 6(1) (hb) of the sald Act as has boon beld by the 


D 


` 
v 


` 
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diinon bench of this Court in 78 CWN 183. Tho division bench 


* traced the hutory of the demises and came to the conclusion that ‘Sens’ 


being а torvice tenure holder, thoy were inicrmedianes and ther right, 
title and interest were not governed under the provisions of Benga! 
Tenancy Act [t-further noticed. that the Calcutta Municipal Corpora- 
„Чоп ine local ашЬогќу and it has retained ths landi in question The 
“division beach further held that the oxpresmlons * ‘occupation’ and ‘occu- 
panoy’ are words which derived the;r meaning from diflerent acceptances 
of the verb ‘occupy’, the former being the creanve to express the State 
of holding or Posscssiog any object, ‘he "latter to express the act of 
taking possession of or keoping in possession Tho division bench held : 
“It appears that the expression, ‘right of occupancy’ taken ın its ordi- 
Dary азыг would mean the right of occupation and world cover the 
‘case of the lands held ‚Бу the'Sens'." The division bench clearly held 
that asin the sald case proviso to Sectión 6 (1) (b) applied, Sens hed no 
Tight tO continue im possession and was bound to deliver of the 
possession. ag 


dnm. Аз ЕТ the contention that the Calcutta Municipal Corpo- 
-1ation could not have forcibly dispossessed Sena, it was held :— 


“Hore the respondents -have acted in seeking delivery by virtue 
ofiegulativo provision’of the proviso to Secuon 61) (h) of the West 
Bengal Estates Acquisition Act, 1953: In the oase before the 
Supreme’ Court the action wai passed merely on the oxcoutive 
dennon. There was neither 'Eny :cgnmlatwc provision sanctioning i 
precute decision nor eny auloority of any judicia! tribunal autho- 
rising tho action Furthermore in the case before the Supreme Court 
it was found that the structure; of tbo buildings were not properties 
ofthe State and State had no rgbt over the sard structures of the 
dbermashala or tho building. [n the instant case the dispute relates 
то the land held by tho Sens”! 


18. k was ultimately hold that 1t romaria admitted that tho Jends 
in question bad been taken possession of id the Calcutta i Машера! 
Corporation on 3rd January, 1970 , 


19 The fiadings aforementioned aro findings of fact and the 
petrt,oners who are claimmg themselves to be tenants under Sens, ara 
bound by the said judgment it is truo that the matter went up te 


' Suprome Court of India and ultimately the Sens wore granted а compen- 


sation to thé extent of Rs. 12,000,00/- by reason of an азага made by 
A. C. Gupta, J. a former Judge of Supremo Court of India pursuant to 
ап agreement entered into by the parties before the Hon'ble Supreme 


. Соот‘ оС India, [tis uot disputed that the said amount of compensation 


- ^ 
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* i 


‚ (Ваз been paid to Sens and in that view of fhe matter Seni and con- 


N 


' sequently the petitioners who claimed to bavo derived their right, title 


aad roterost pursuant thereto lost all their rights over the said lands. 


28. The submhssion,of Mr. Chatterjee to the effect that the right. 
„ОЁ retention was to be exercised by the Municipal Corporation in terms 
of sub-section (5) of Section 6 or thatit was tbe bounden duty of the 
State and the Calcutta Municipal Ccrporation to produce the records to 
show that the Calcutta Municipal Corporation bad in fact’ exercised its 


„ Option to retain the land cannot be accepted in view of-the. fact that the 


Г 


of 


dispute was adjudicated inthe earlier г. In any event, agit has been 
‚ found by the division bench that the Calcutta Municipal Corporaticn in 
` fagt retained the *aid lands, the right of the petitioners did not subsist 
nor la it necessary at this stage either for tbe State or for the Calcutta; 
Municipal Corporation to produce the records, under tbe. “Provisions of. 
Calcutta’ Municipal Corporation Act, 190. Furthermore, 1р terms of' 
, Section" 6(1Xb) of the Act the Calcutta Municipal. Corporation became 


` entitled to retain all the lands notwithstanding the fact that such lands * 
„Or any part thereof may have been let out by such authority. 


‘21. Once they have retained such lends, the proviso appended to: 


Clause (h)of sub-section (1) of Section 6 becomes attracted in terms 
whereof no person holding such Jand shail have any right of occupancy 
thorein and every such person became bound to deliver possession of 


the land to the ‘local authority required by it forits purposes The . 


names of the petitioners were recorded in the revisional Recordsof Rights 
‘which were published in the years 1953-54. The Tribunal passed а 
judgment in E. A: Appeal No. 44/1953 оп 20 11.1963. It is true that 


р the provisions of Section 6(1(h) and the proviso appended thereto were 


inserted by West Bengal Act No XVII of 1960. It appears that the said 
Appeal was filed only by one Surya prosad Singh. The said judgment, 
is not 8 judgment in rem but а judgment in personam. From a perus! 
of the sald judgment it. appears that the learned Tribunal Judge m his; 
order failed to take into consmderation the effect of the’ proviso nor 
discussed any contention raised therein. har 


22. In 'апу, event, , the subject matter of the said E. A. Appeal 
“No. 44 of 1963 aroso out of an objection filed by the then Corporation 
of Calcutta and a proceeding was initiated under Section 44(2a) of the 
West BengalEstates Acquisition Act, which reads thus :— 


“Ап Officer specially empowered by the State Оена. may. 

* (on application within nine months, or of his oxn motion within 

. (thirty-five years) from the date of final publication of the Record of- 

- Rights or~from the date of coming into force of the West Bengal 

+ Estates ЧОВ Second Ашай) Ойле, 1957, whichever 
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ri 

- ds later, revise an entry in tho record finally published ia accordance 
with the provisions of sub section (2) after giving the persons 10(егоз- 


ted an opportunity of'being heard aud after recording reasons 
therefor : 


Provided that nothing in the foregoing paragraph shall bo 
doomed to empower such Officer to modify or cancel any order passed 
` under Section 5A, while revising any entry: 


Provided further that no such Officer shal] entertain any аррііса- 

Чоп under this sub-section or shall of his own motion take steps to 

reviso any entry, if an appeal against an order pas: ed by а Revenuo 

Officer on any objection made under sub-section (1), has been filed 

before the commencement of the Wet Bengal Estates Acquisition 

(Second Amendment) Ordinance, 1957, before а Tribunal appointed 

for the purpose of this section, and notwithstanding anything in thw 

„ section, any such appeal may continue and be heard and disposed of 

as if the West Bengal Estates Acquisition (Second Amendment) Ordi- 
nance, 1957, bad not been promulgated). 


23. In view of the terminology used in Section 61) (h) aud the 
proviso appended thereto, the question of the Sens or for that matter 
his tenants" deriving any right of occupamcy within the mesning of Pro- ' 
vision of Bengal Tenancy Act ог otherwise did not arise and thus it 
was not necessary to initiate such a prooeeding in any view of the 
matter when tho dispute is being adjudicated in this Court, the respec- 
tive rights of the parties have to be adjudicated: by this Court without 
taking into consideration the said order, as this Court 1s not bound 
thereby Bethat as it may, after the Judgment passed by the division 
bench of this Court; any decision made by the Tribunal Judge to the 
‘contrary cannot be given effect to and the petitioners cannot be said to 
have derived any right, ttio and interest pursuant thoreto or in furthe- 
Tance thereof. A 


y 
, 


24 In any event, it is well known, that an entry made in the 
Reoord of Rights does not confer any title and tho presumption of 
correctness thereof Їз confined only to the possession of the perties as on 


, tho date of such recording. Such a presumption of possession also in tbis 


oase stands rebutted in view of the fact that division bench of this Court 
has taken note of the fact that the Corporation had takem possession of 
the lands in question on 3.1 1970 despite pendescy of a writ application, 


25. In (2) Smt. Katya Bala Dasi and Anr. v. Nimoni Pokhira end 
Ors. fcported in AIR 1987 Са! 248, this Court has held that a Record, 
of Right is not a document of title ш the following terme :— 
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"Sub-section (4) ‘of Section 44 of tbe West Bengal Estates 
‚ Acquisition Act,1953 postulates, that every entry tn the Record of 
Rights finally published under sub section (2) inc uding an entry 
revised under sub section (2a), made under Section 42A or corrected 
under Section 45A shall, subject to any modification by an order on 
appeal under sub-section (3), be presumed to be correct until 1t 18 
proved by evidence to be incorrect and Rule 26 of the West Bengal 
Estates Acquisition Rules, 1954, has indicated the particulars to be 
included in a Record of Rights On a reference to those provisions 
and the concerned Khatans, Mr Roy Chowdhury contended, that 
the entries as made therein, were, thus, not authorised, While 
agreeing with the observations as above, we are also conscious of the 
fact that а Record of Right 1s not a document о! title and the same 1s 
at best an evidence of possession." ^ 


26 Та (3) State of, Punjab & Ors v Sadhu Кат reported in 
JT 1996(7) SC 118, the apex Court observed -— 

: “Itis an undispsted fact that consequent upon the passing of 
the award under Section 11 and possession taken of the land, by 
operation of Section 16 of the Act, the right, title and interest of the 
erstwhile owner stood extinguished and the Government became 
absolute owner of the property free fre m all encumbrances Thereby, 
no one has nor clatmed any right, title and interest in. respect of the 
acquired land Before the possession'could be taken, tbe Govern- 
ment have power under Section 4#(1) of the Act to denotify the land. 
Inthat event, land is required to be surrendered to the erstwhile 
owners That 15 not the case on the facts of this case Under these 
circumstances, the Government having become the absolute owner of 

` the property free from all encumbrances, unless tho title 18 conferred 
оп any person ta accordance with a procedure known to law, no ono 
can claim any title much lesa equitable utle by remaining in 
possession." ' 


27. As the status of the petitioners 1s governed bya statute, the 
statute shall prevail particularly 1n view of the fact that Section 4 of the 
said Aot contains a non-obsiante clause, | 


28. , It will bear repetition to state that after the amendments were 
offected in Section 6(1Xh) and the proviso was inserted in tho year 1960, 
all persons claiming such lands by reason: of tenancy, sub-tenancy or 
under tenancy could not have become a raiyat having occupancy nght 
and were bound to dolrver possession. С 


[4 


i “29. ‚Ав the status-of the partiesis determined by the statute,” 
necessary amendments could be made in (ће Record of Rights upon 
taking recourse to the provision of Section 47 of the Act. 


à 
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' 30. Ttis now well known that principles of res judicata cannot 
be ssid to, have any application, whatsoever in a'case where a pure 
question of law arises for consideration nor does it arise where а 
question of Inherent lack of jurisdiction arises. In this view of the 
matter, T have'no other option bnt to hold that the petitioners bave no 
right, "ttle and interest and are bound to deliver possession to the 
Calcutta Municipal Строганов as 3nd when it із required to do $0. 


31 Tn any event, the petitioners could not havo claimed a higher 
right than tho ‘Sens’ and the right of ‘Sens’ having been extinguished; 
the rights of the petitioners automatically came to an end on 3rd 
January; 1970, " ^ 


32. In view of the deciston of the division bench, tbe assertion of 
the petitioners that they bad been continuing in possession cannot be 
accepted. So far as the submission, of Mr Chatterjee to the effect that 
persons similarly situated got their same mutated and/or obtained 

“compensation in the land acquisition case is of little or no moment 
Jneamusb as it is now well known that admission does not create any 
title, $ 


- 


` 33. . Mr. Chatterjee and Mr. -Maiti appearing on bebalf of the 
petitioners have also raised a contention thatthe West Bengal Estate 
Acquisition Act bas nolapplication in relation to the lands in question 
tn view of the provisions ‘contained in Section 1(2) thereof The said 
argument was advanced on the ground that the land in question falls 
within the Municipal Corporation ares as described in Schedule 1 of the 
Calcutta Municipal Corporation Act, 1951. According to the learned 
Counsel tbe lands in qon fall within Ward No. 58. 


‚ 34 However, there appears to be some discrepancy in the 
description: of Ward No. 58 in different books. The petitioners in 
- Paragraphs 3, 30 and other paragraphs of the writ ewes categori- 
cally stated that the provisions of the West Bengal Estate Acquisition 
Act have application in’ the instant case. No such stand having been 
-taken by the writ petitioner in the writ petition and on the other hand 
in view of their categorical statement that the law governing the field © 
1n the instant case [s tho said Act, the question of entertaining the said 
contention does not arise. Ор, 
Я 35 ‘In апу event, отеп! і tho -said Act has no application, the 
lands evidently had not vested in the State of West Bengal and in that 
view of the matter too, tbe реге; would be pot by the respectivo 
deods of leases, 
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36. Afurther argument was sought to be advanced that some of 
the parties have taken direct settlement from the then Corporation of- 
Caloutta. No auch averment bas been made ın tho writ application « 
The aforementioned argument was sought to be advanced on (ће Беле 
of certain entries in the Record of Rights. The Record of Rights ehows 
that althongh the lease was granted to Sens but some persons were in 
possession. pursuant to decrees passed in their favour one in 1268 and 
another in 1864. As it has not been stated in the wnt petition shat any 
of the writ petitioner "claimed their nght,title and interest pursuant to 
and in furtherance of any decree passed in. their favour no reliance 
'thereupon can be placed for the purpose of granting -tbem any relief, 
However, if any person claims any independent right, title and interest 
pursuant to or in. furtherance. of any ne he may do so before an 
appropriate forum. ; : i z 

37. One of the decrees mentioned in the Record of Rights is alleged, 


to havel been passed in the 13th Century which i is not possible as no 
Civil Court was established та India at that point of time _ f 


|: 38. Moreover, in the 13th Century or 19th Century the Corpora- 
поп of Calcutta had not соте into being Furthermore, ifthe said , 
persons had any independent right other than the right of settlement 
under the Sens, tbeir namee would not have ‘been’ entered into sub- 
shatian of Khatian No 184 wbich had admittedly been recorded in thé 
вате ofthe then Corporation of Calcutta. ; 


` 


.39 Ші truc that normally a person РЕР be evicted by show of 
force inasmuch as in India all persons have to be evicted in accordauce 
with law but as has been Indicated by the division bench of this Court 

‚в Corporation of Calcutta's case (supra) that there exists certain 
exceptions to the said rulo Ina given case even the Court may refuse 
to exercise its Jurisdiction even if the petitioners were otberWnse entitled 
thereto 'elther on the ground of equity or in larger public interest 
Rolianoe In this connection may be made to (4) Jn re: P.P Raja Redd) . 

* reported in 1997(1) Calcutta Law Journal page 41 


40. Iti» now a well settled principles of law that for the purpose 
ef obtaining any relief sn the writ application, the petitioners are not 
ealy required to lay down the factmal foundation but alto must annex 
all appropriate documeats im proof of their respective claims Аз 
indicated hereinbefore, no plea bas been taken by the petitioners claiming 
any independent right of settlement under tho Corporation of Calcutta 
er the Calcutta Municipal Corporation and in that view of the matter 
keeping in view the pleadings made in tho writ applications, it must be be 
held that the Petitioners had acquired only derivative title from Sens 
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and the title of Sens having been extingülshed by efflux of time and fn 

view of the judgment of this Court and the Supreme Court of Indra, the 

utle of the petitioners, if any, have also consequently been extinguished : 


4l Mr Chatteryeo submitted’ that in any event under the Inden- 
ture of tho year 19.5, the petitioners are entitled to compensation The 
indenture c of 1909 has bcen'replaced by the indenture dated 17 4.1962 
as contained in Anaexure ‘A’ to the writ application in terms whereof 

. Sens were granted learo for a period of 30 years with retrospective effect 
from 1936 The Records of Right upon whith the petitionera themselves 
have relied upon clearly show that the right of the Sens had come to an 
end in the year 1966. 


41. From the said indenture of 1962 It further transpires that tbe 
right acquired by the Sens in terms of the aforementioned lease was for 
the purpose of fisning and they were also allowed to raise industrial units 
сіс.,. In the case of Calcutta Municipal Corporation (supra) reported їп 
AIR 1973 Са! 506, this: Court hes clearly held that the Sens did not 
acquiro any right of occupancy under the Bengal Tenancy Act. 


43 : The indenture of 1962 read as a whole would show that the 

- lease granted in favour ofthe Sens was not for agricultural purposes 

, and, thus the question of the petitioners’ acquiring any right of ocou- 

pency in terms of the provision of the Bengal Tenancy. Act does not 
- arise” 


44 Having considered the stipulations made inthe aforemen- 
tioned indenture dated 17th April, 1962, I am satisfied that the purpose 
for grant of such being not agricultural, "the question of attracting the 
Provision of Benga! Tenancy Act could áot'arise 2 


9 The principal purpose of the grant of said lease was to enable 
the Чы» to carrying out the work of Unloading refuse and silt wagons 
The tenure of *Sens'' was a service tenure. The lessées had also the 
right of fishing as'also right to start establiih and manufactorise, bats, 
blazars, brick fields, factories and others business and industries subject 
to the restrictions stipulated therein. While’ consirung an instrument 
tho same has to be read in its entirety and, thus upon perusal of tho said 
document it does not appear that any provision was made therein to 
induct ' agriculiural tenants The deed of the year 1909. upon which 
strong reliance has beon placed by Mr Chatterjee stood superceeded by 
the aforementioned indenture dated 17 4 62 ^ ‘Sens’ being bound by the 
said document, the petitioners Who are claiming’ derivative title under 
thom are also bound thereby. In, that view of the matter, the decision 
of this Court’ in Calcutia Municipal Corporation: с cese EM shall bo . 
binding on the өреп also. . vs » 
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46. Sofarasthe submission of Mr. Chatterjee to tho effect that 
the potitioners are entitled to compensation cannot be decided by tbis 
Court in absence of any prayer made ın tbat regard. Moreover, such 
compensation bas been paid to ‘Sens’. If the petitioners are entitled to 
compensation amount in. respect of their rights in accordance with law, 
they may pursue thelr alternative remedies. These applications are 
disposed of with the aforementioned directions and observations but 
without any order as to costs. 


Prayer for stay of operation of this judgment is considered and 
refused asthe same із based upon decisions of this Court as also the 
Hon'ble Supreme Court of India. 


' Xeroxed certifled copy of this judgment, if apphed for, urgently, be 
supplied within three days from the receipt of such file " ve 


S. К. а. ` 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Satyabrata Sinha and 
Mr. Justice Satya Narayan Chakraboriy 

Decision: July 3,1996 


Samarendra Nath Paul & Or. oss. Appellants 
; f Versus { 

Collector, Hooghly & Addl. District 

Magistrate & Ors. Sie (Pat . a, | ANA Rospondents* 


West Bengal Land ( Requisition and Acquisition ) Act, 1948— 
Section 3—Notice prior service mandatory—Service under certificate of 
posting—No service—Creation of: better living conditiom in rural and 
urban aroas—Not pablio purpose under the sct— Power of requisitioa— 
Only when pablic purpose of transitory character —Requirement of perma- 
nent character—No requisition order. 

West Bengal Land ( Requisition and Acquisition ) Rules — Rule 3 
sub-rale (d)—Service of notice by registered post with acknowledgement 
due—Service wuder certificate of posting not contemplated. 


У *F, M. А. No. 861 of 1989 
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The writ'petitioners purchased the disputed plots by a registered 
deed of conveyanoe for the purpose of erecting a factory thereon. The 
Colle:tor of Hooghly by an order under Section.3 of the West Bengal 
Land (Requsition and Acquisition) Act, 1948 requisitioned the said 
property for 1mplementation of an housing project bythe West Bengal 

_ Housing Board. The appellants challenged the requisition order by & 
writ petition before the High Court which was disposed of by the Trial 

- Judge directing that the impugned notices were not to be given effect to 

“but the respondents would be at liberty,to proceed In the matter afresh 
upon serving freah notice on the proper persons. Thereafter the respon- 
dents issued a notice which was served only upon petitioner No. 2. 
Tbe petitioners challenged this notice of requistion by a fresh writ 
petition which was disposed of by the Trial Judge with tho finding that 
there was service of notice by affixing and by certificate of posting and 
that. the housing project for the weaker section of the community 
amounts to public purpose Against this decision the writ petitioners 
Preferred appeal before the Division Bench of the High Court 

Allowing the appeal as well as the writ application the Court, 

HELD: Interms of sub-section (2) of Section 3 of the said Act 
notlces are required to be served 1и terms oj the provisions of Rule 3 
aforementioned “In terms of the aforementioned ‘provisions notice is 
required to be sent by registered post with acknowledgement due There 
із thus мо provision of sending a сору of the order under certificate of 
posting Sub-rule (d) ој Rule 3 of the’ said Rules, provides that am order 
may be served by fixing acopy thereof im some conspicuous place of the 
office of. the Collector. The word and" used in sub rule (d) oj Rule 3, 
must be keid to be conjunciive and not disjuscive — » ( Paraó ) 


Apart from she fact that Rule 3 has not been complied with strictly, 
the very fact that possession. of the land had been taken on 14th May, 
1984 andacopy of the notice was served upon the writ petuioner No 2 
on 27th May, 1984, in our opinion, would amount to non-compliance of 
the mandatory provision of sub-section (2) of Section 3 of the satd Aci. 

toe as - ( Para9 y . 

А housmg project is undertaken for tha creation of better living 
condition'in rural or urban areas. Manchar pur isa гыга! area ard thus 
a housing project ін а rural area could have been undertaken only for 
creation of. better living condition of the people and such housing proj.ct 
In.owr opinion would, not come within the purview of a public purpose, 
namely service essential to the Iife.of the community. | . ( Para 10 ) 


А “It ts true that this Court In exercise of its jurisdiction under 
Article 226 of the Constitution of India may not sit iN appeal over the 
opinion of the Collector but there caunot be апу doubt whatsoever that 


d 
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asin terms of the provisions of the said Act, as а special power has been 
conferred ирон the Collector, this Court: Ina suitable case would be 
entitled to consider as to whether an order under Section 3(1) of the raid 
Act has been made by the Collector upon proper application of mind and 
whether while pa simg such order the requirements of law have been com- 
pled with or not. ( Para 10 ) 


v The power of ЖЕ ts exercisable by the Government oaly for 
public purpose which із of a transitory character. If the public purpose 
for which the premises are required is of a perennial or permanent 
character from the very incepilon, no order can be passed requisitioning 
the premises and tf passed, would be a fraud upon the statute for the 
Government would be requisitioning the premises when really speaking 
they want the premises for acquisition, the object of taking the 
premises being not transitory but permanent in charecter ( Para 10 ) 


It may be true that order? o requisition may not disclose public 
purpose but when such public purpose has been stated, ihe same would be 
subject to the judicial scrutiny. In any event, as and when such subjec- 
nvs consideration on the part of- the concerned authority із questioned, 
ut is obligatory on the part of the said authority to produce all materials 
before the Court to satisfy it that there existed materials for formation 
of such opinion, ( Para | 11) 
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Mr Hiřak Mitra and Samar Banerjee’ ELE e for the Appellants 
Mr L. с. Віћамі and Ads Suchandra миа .. for the Respondents 
„Мт Prasanta Banerjee = & r2 1... fOr the State 


The jedgraent.of the Court was as follows :— d 

Sinha, J.: This: appeal is directed against a judgment and order 
dated 13,788 passed by a learned Single Judge of this Court, whereby 
ard wherounder the said learned Court dismissed the writ petition filed 
by the appellants questioning an order of requisition in respeot of plot 
Nos, 1787 and 1788 in Mouza Monoharpur, in terms of a notice 
dated 9 5.84. > 


2. The fact of the matter Jies in a very narrow compass. 


3. The aforementioned plots were purchased by the writ petitio- 
пеге jo-terms of a registored deed of conveyamce dated 7th July, 1982 
, from $n Haradhan Ballav and Others and their names were mutated and 
recorded in-the relevant records. , Aocording to the appellants, they 
purchased the sald plots for the purpose of erecting and/or constructing 
a factory. By reason of an- order dated 21.12.81, the Collector, 
Hooghly, in purported exercise of his jurisdiction under Section 3 of 
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the West Bengal Land (Requisition and Acquisition) Act, 1948 (herein- 
after referred to as the aati Act) requisitioned the sad property 
allegedly for implementation o а bousing project 11 Moxoharpurby ` 
the West Bengal Housing Boar/. No order was served npontbe ~ 
appellants although the delivery of possession thereof was sought to be 
taken on-7th January, 1982. А repretontation was made by the appt- . 
Nantes ou 3282 However, as no reliéfr was granted to them, they 
moved a writ application before thie Court whioh was marked as C R 
*. No 5572 (W) of 1982 on or about 26th April, 1982. In the said pro- 
cocdings, affidavits-in-opposttion wer: filed by the concerned respondente ` 
stating that tho lands were requisitioned for the purpose of Dapkun: - 
- Hoaurnng Project. By reason of an order dated 30 1 84, a learned Single 
‚ Judge of* this Court disposed of the writ pe tition drrtcting that the 
impugned notices were not to be given effect to, but the respondent 
No. 5 and. the State respondent-would be at liberty to proceed 1n the 
matter afresh upon serviog fresh notice on the proper persons `The 
appellants have contended that although they had been in actus! physical 
possession -of the land "in question, delivery of possession of the sard 
piota was taken by the respondents on ог abcut 14 $54. А purported 
„notice dated 9 5,84 bearing memo № +. 953) L. A issued by the Addr 
tional District Magistrate, Hooghly, was served for-the first time upon, 
the writ petitioner No 2, who iz said to be the registered owner ofa 
portion of tbe plot of Тапа on 27 5 84, but copies of thé said notice had 
not been served ou the appellant" Nos. 1, 3 апа.4 ^ The instant writ 
petition was, therefore, bled on 4th June, 1984. In the said proceedings 
also, alidavits-in-opposttion were filed. К 
„ +4 The learned tris! Judge ‘in bis impugned judgment noticed that 
during the pendency of the wit application, an application was filed by 
. the appellanta stating that the project of the Housing Board for which 
the requistuon was made had been-completed end the appellants’ lanas 
-aro surplis land and, therefore, order should be pasted derequisinoning - 4 
therame. However, the said allegation was denied According to the. 
. respondents, the purpose for which the re quisition was made was to 
mako available to the econcmically back ward sections of the community 
-to provide ‘accommodation which purpose ie covered under the said P 
Act, The learned tual Judge having held that the service of notico was 
effected by affixing a copy thereof. in some conspicuous pat of the [and 
asaiso by sending the same under certificate of posting Thelearned -' 
trial Judge farther held that as the order of requisition was made for the .- 
purpose of constrücuon о! residential, houses for che weaker section of ù 
the community the «ame would amount to a public purpose, namely, 
supplies and services essentia] to the life of the community Accot ding 
to the learned trial Judge a hou-ipg project meant for the persous brlon 
ging to the weaker section of" the communtiy 1+ 1 service essential to the, 
community КЕ: 2 А 
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5. Mr Mitra appearing on behalf of.théappellants has raised а 
number of contentions in support of tbis appeal Learned Counsel 
submits that on the face of the finding of the learned trial Judge, notice 
under Section 3 of the siid Act and Rule 3 of the Rules cannot be sald 
to have been complied with, masmuch as, it 1# поё the finding of the 
learned trial Judge'that the requirement of Rule 3(4) had been complred 
with in toto. whoreas in terms of the sald rule, service under certificate 
of posting Is not a mode of service Our attention was further drawn to 
the purported requisition dated 9 5.24 and it bas bosn- contended that 
supplies of service essential to the Ife of the community and implemen- 

_ tation of houding vroject cannot во together. Learned Соорзе! con- 
tends that itis for the first time to the affidavit-in opposition a conten- 
tion wanralted that the sald housing project was for the weaker rection 
of the society. although no material jn support thoreof wae placed before 
the learned trial Judge, nor the same eppears іп the notice of requintion 
itself ^ [t bas been further submitted that the learned trial Judge wae 
also not correct in holding that the purpose for such acquisition had not 
bzea completed Our attention has been drawn to the fact that hefore 
thi« Court farther documents had been produced b: the Housing Bosrd 
and upon perusal of the Information Guide of the West Bengal Housing 
Board’ as óontained іа Annexure 20° to the affidavit-in-opposition , it 
would appear that the said housing. project, also includes within its fold 
HIG 1 Scheme, which is applicable in respect of persons who come 
within the purview of Income group, namely. Ra 2,501/- and above, that 

“14, without specifying the bigher limits-thercof - Mr. Mitra has further 
placed before us another ‘Information Guide’ from s perusal whereof 
it would appear that there were five types of housing projects Including 
fot upper “Higher Income Group houses 1: has, been coatended thet 
the ваха ‘scheme was formalated for be first time 1n the year 1950 and 
wou'd be evident from the fact.thnt Jast date of salo of such forms was 
16 4 90 ав would appear from the *[nformation Guide’ as contained in 
Annexure 'D' to tho affidavit 1n- oppontion It was, therefore, submi- 
tted that first requisition baving been made in the year 1992 and the 
publio purposes which were mentioned in the year 1982 having been 
roatated In the requlaltion order dated 9584 admittedly, a shifting 
atand has been taken now by the Honsing Board :nasmuch аз it has been 

stated. that. third phase of housing project was -etated inm the 

' year 1990 that means afler a lapse of eight years and thus tbe lcarnod 

Coanse] contend- that there could not have-been апу urgency Ош 

attention was further drawn to the faot that :n the affidavit-In-opposition 

--affitmed by the’ respondent No. 4, it would’ appear Bere ne 

* statements have been mado :— ed 
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“Itis stated that the said 2 plots of land іп question that is to 
say, plot Nos. 1787 and 1788 as mentioned hereinbefore, are my 
much required by the West Bengal Housing Board since the West 
Bengal Housing Board prepared a scheme to construct 96 flats on 
parcel of land including these plots. Brocures wero sold on the 
basis of the said scheme. 

* э h * Ф . * * * 
s . * * * » * + » w 


Ве и mentioned here that2 plotsin question are required for 
construction of further 56 numbers flats and also for constructing 
market, post office, bank, milk booth and garbage-vat It was the 
scheme of the said Board to'construct the entire housing complex 
with all formalities and for the ssid purpose they have already 
constructed 1200 flats but they are not na position to complete the 
sald project in view of the order of this Hon'ble Court since they 
cannot make any further construction over the said two plots in 

; question which are the subject matter of dispute "in the instant 
appeal.” 
* * е = $ 2 Ф 
э s ЕД Е * 9 + * s 


Aiit was already stated earlier that the Dankuni Housing 
Project is a Housipg and Urban Development Corporation, a, finan- 
‘cial scheme aod for the said project the Weat Bengal Housing Board 
has borrowed money ficm the said Corporation and they are also 
paying interest at a high rate to the said Corporation since the 
Board could not finish the project within the stipulated period of 


` ume.” 


However, from the ‘Information Guide’ which 1s contained 1n Annex- 
ure ‘D’ to the affidavit-in-oppositlon, it would appear that the rame 
ia contrary to and inconsistent with the said statement. The learned 
Counsel, therefore, submits that the Housing Board must be held to - 
have been taking a ebifting stand and there had been no urgency 
for sach requisition, In support of his aforementioned contention, 
reliance:has been placed on (1) Jnvani Kumar Parakt у. Land Acquisition 
Collector, Calcutta & Ors reported in. AIR 1984 SC 1707; (2) Н D. 
Vora v State of Maharashtra and Ors reported in AIR 1984 SC &66 ;, 
(3) Indian Metals & Ferro Alloys Limited. & Anr v. State of West 
Bengal and Ors reported in 98 CWN 1090.and (4) Sm Sushila Debi & 
Ors v. State of West Bengal & Ors reported in 19890) CHN 2:2. 


6. Mr. Bihanl, learned Counsel appearing on behalf of the West 
Bengal Housing Board, on tho other band, submits that in the instant 
сазе service of notice is adantted in the writ «pplication itself The 
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learned Counsel contends that keeping in ‘view the fact that the 
-appellants had categorically stated that they were ın possession of the 
land ın question at the relevant’ time and at least the petitioner No 2 
had received the said notice, such admission sbould be teken as a whole, 
andthusit is not required. for this Courtto go into the question of 
service of notice. Reliance’ m this:connection, has been placed on 
. (S) Governing Body of Dayanand Anglo Vedic College v. Padmanabha 
Padhy and Others reported in AIR 1988 SC 612 and (6) Sandeep Kumar 
Bhakat & Ors v. State of West Bengal & Ors. reported in 1992(2) 
CLJ 267. It was further submitted that the opinion of the statutory 
anthority as regards the existence of a publio purpose cannot be ques- 
tioned by the writ potitioners nor this Court can act- as an appe! ate 
authority According to the learned Counsel, formation of such opinion 
is beyond the power of judicial review of this Ccurt. - Reliance in this 
connection, has been plactd on The General Principles of Constitutional 
Law ш the United States of America by Thomas M Cooley at page 68 
and (7) Rajasthan Housing Board and Ors v Shri Kishan ond Others 
reported та 1993(2) SCC 84 and (8) Ja! Narain and Others v Union of 
India and Ors reportedin 199 (1) SCC 9 Мг Bihsm bad also relied 
upon a passage from Administrauvo Law of H W.R Wade and C F. 
Forsyth (Seventh Edidor) at pages 204 and 207 It was further submi- 
tted that non striking out of апу part of the notice dces not vitiated 
the requisitioning order. Our attenuon was forther drawn to the 
statements made in affidavit 1n-opposition to the stay application which 
have been: quoted hereinbefore for the porpose of showing that the 
. Housing Board has incurred a huge expenditure, -The learneo Counsel] 
contends that before a Tequisition зв made, по opportunity of bearing is 
requited to be given. in support of his aforementioned contention, 
reliance has been placed on (9) Вағитагі Bag у Collector, Howrah and 
Ors reported i in 78 CWN 29. : 


7 The learned Counsel appearing on behalf of the State. had 
merely supported the. submissions of Mr. Bibani. , 


8. [n view of the aforementioned rival contenticns, threo ques- 
tions. arise for consideration in this appeal, namely (1) Whether the 
entire requisition proceeding is vitiated in law owing to non-servico of 
notice. upon the petitioners ; (2) Whether the purported order dated 
9.5.841s valid in law and (3) Whether the judgment of the learned Trial 
Judge can bo upheld by reason of the subsequent events as stated by the 
respondent Housing Board ia its affidavit-in oppoution to the stay 
арр!санов 


„ 9. The said Att was enacted to inus for the requisition and 
spoody acquisition of the land for certain purposes. It is not.in dispute 
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that the writ petitioners are the joint owner- of the lands In question, 
It is algo not in dispute that to terms of the orovistone of Section 3(2) of 
, the sald Act, the writ. petitioners were entitled to a notice of requisition. 
Sub section (2) of Section 3 of the said Act, provides that an order under 
sub-section (1) of. the said Act shall be served 10 tbe prescribed manner 
on the owner of the Jand and where the order relates to land 1n occupa- 
tion of an occupier, not being the owner of the land, also on such occu- 
pier. It has not been disputed before us that sub-seciton (2) of Seo- 
tion 3 of the said Act 1s mandatory in nature inasmuch as if the owner 
or occupier of such land as the case may be, fails to comply with an 
order made under sub-section (1°, the same sball be executed by the 
Collector 1n such manner as he may consider expedient and for tbat 
Purpose may take recourse to one or other modes of execution as speci- 
fied ın sub-section (3) of Seotion 3 of the seid Act It is, therefore, clear- 
that on the respondents’ own showing the principles of natural Justice 
are not required to he complied with In a recent decision in 
(10) Bengal Peerless Housing Development Co Ltd and Anr v Bljendra 
` Prasad Gupta and Ors.. С. O No 11910 (W) of 1995 with C. O No. 
16429(W) of 1995 with Appeal from Orginal Order Tender No 2894 of 
1995 and \ppeai from Original Order Tender No 3379 of 1995 disposed 
~ of on 29th March, 1996, this Court, inter alia, has held that keeping in 
view tho fact that the principles of natural Justice are not required to be 
complied’ with, the requisitioning authority must strictly comply with 
mandatory requirements of the provisions of the said Act. Sub- 
section (2) of Section 3 provides that an order shall be served in the 
presoribed manner The word, ‘prescribed’ has been defined in Sec- 
tion 2(c) to mean ‘prescribed’ by Rules’made under the said Act. The 
State Government in exercise of its power conferred by Section 13 of the 
said Act made Rules under the said Act, known as West Bengal Land 
(Requisition and Acquisition) Rules, 1948 Rule 3 thereof provides for 
the manner of service whioh roads thus :— 

“3. Manner of service of order, —An order under sub-section (1) 
of Section 3 shall bo "served on the owner of the land and where the 
order relates to land in oocupation of an occupier not being the 
owner of the land, also on auch occupier— 


(a) by delivering or tendoring е copy thereof, endorsed either 
by tho person authorised by the Act to make the order or 
by the Collector, to the person on whom the order is to be 
served or his agent, or 

(b) by fixing a copy thereof on the outer door of some conspi- 
cuous past of the house in whroh the person on whom tho 
order is to be served ordinarily resides or carries on busi- 
noss or personally works for gain, or 
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(c) by sending tbo same to the person on whom the order is to 
' be'served by registered post with acknowledgment due, or 


» ^ (d) by fixing а copy thereof -Їл some conspicuous part of the 


-=  * land to which the order relates and also 10 some conspicuous 
place of the office of the Collector.” 


[nd 
Jt is, therefore, cvident that in terms of sub-section (2) of Section 3 of 
tho sard Aot, notices аге required to be served-In terms of the provisions 
of Rule 3aforementioned. (n terms of the aforementioned provisions, 
a notice is required to be sent by registered post with acknowledgment 
dus, ‘There is thus no provision of sending a сору of the order under 
Certificate of posting. Sub-rule (d) of Rule 3 "of the amd Roles, pro- 
yides that an order may be served by fixing а copy thereof tn some cons- 
.picuous part of the land to which the order relates as alto 1n а conspicu- 
ous” place of the office of the Collector Admittedly, no notice was 
affixed «n some conspicuous place of the Office of the Collector The 
word, ‘and’ used sa sub-rule (d) of Rule 3 must be held to be conjunc- 
tive and not disjunctivo. 1n а recent dectsion in (11) West Bengai Housing 
Board ч. Bhanwarlal Mundhra ата Ors F.M A.T. No. 1507 of 1994 
disposed of on 7 6 96, thia B-nch held “И ss -not 1n dispute that tbe 
notice upon the owner or the occupier i5 rnanóatori]y required to be 
served befoie the possession of the land in question 1s taken Reference 
inthis connecton may be mado to the cases reported in (12 199 (1) 
CLJ 371 ; (13) 1992 (1) CL) 222 aud 1992 (2) CLI 267 as well as thc 
recent Division Beach decision in F.M A Г No 2894 of 1995 with 
F.M-A T No 3379 of 1995, Berigal Peerless Housmg boardy Sicie 
of West Bengal, It 18 admitted that whereas the possession of the land 
in question as taken over on’ 7:2.82 the copy of the notite was served 
unon the petitioner. only оп 24.3.83 In that view of the matier there 
cannot be any doubt whatsoever that- the entire proceedirg was vitiated 
inlaw” s И 7 


19 Apart from the fact that Rule 3 bas not been complied wath 
strictly, the very tact that possession of the land bad been taken on 
14th May, 1984 and a copy of the notice was served upon writ petine 
uer No. 2 on 27th May, 1984, п our opinion, would amount to non- 
compliance of the mandatory provision of sub-section (2) of Section 3 
of the said Act Мг. Bihan humsel£ as indicated hereinbefcre bad 

' relied. upon a deamon of the Supreme Cunt! dechiod 10 Goveuung 
Body of Dayanand Angl» Vedic College v Padmanabha Padhy and Ora 
reported in. AIR 1988. SC 612, wherein the Apex Court relied npon а 
decision of the Privy Council in (14)-M. M. Essabhoy v. М Haridos 
reported m ALR 1915 PC 2 and held that although ‘it 1 permmssible for a 
tribuna) to accept, part and reject the rest oí аду witnesses testimony, 
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10 far as admission in pleading is concerned, it cannot be so dissected. 
It may be accepted as a whole or notat all. The said decision, therc- 
fore, instead of helping the contention of Mr Bihani, supports the con- 
tentions of the writ petitioners. -In (15) Tarak Nath Sen's case reporte | 
1n1983(1) CLJ 371 Sabyasachi Mukherji, J. (as the Hon'ble the Chief 
Justice of Indis then was) it was categorically held that Section 32) 
makes it manifest that the order of requisition must be served upon the 
owner in any event and in addition it requires that the order should 

. also be served upon the occupier Reltance placed by Mr Bibanı upon 
The General Principles of Constitutional Law ın the United States of 
America by Thomas M Cooley is misplaced. At page 68 the learned 
Author was considering a caso where public purpose was doclared by 
the legislature. [n the instant case, it bas been done by an adminis- 
trative order. There cannot be aay doubt whatsoever that ondertaking 
a Hounag Project has a great impact on the people in general, as has 
been stated in Administrativo Law by H W.R. Wade and C. F. Forsyth 
at pages 204 and 207, but it would be noticed therefrom that discussions 
were being made therein keeping in view tbe varous acts referred to 
therein. We аге, in this cass, not concerned with tho acts like Labou- 
ring Classes’ Lodging-Houses Act, 1851 or the Housing Асі, 1969. Wc 
are concerned with tho validity and legality of requisitionmg of the land 
In terms of the provisions of the said Act. 


11. From the records |t appears that two orders had been issued 
by the Coilector. It appears from page 26 of the Volume Iof the Paper 
Book, which, ister alia, contains the writ application that the writ 
petitioner No. 2 recelyed an order asregards the only plot in question 
namely plot No 1788 measuring. 18 decimals. However, from the order 
dated 9 584 as contained in Annexure 'E' to the affdavit-Ip-opposition, 
it appears that another order was passed by the Collector which contains 
the details of twenty plots although the number of both the case being 
Requisition Case No. 1-7/81-82 18 the same. It has not been explained 
before us as to how and under what circumstances two different orders 
were passed on the same day in а same proceeding. Furthermore, from 
the sald order it appears that according to the opinion of the Collector, 
the order of requisition was required to be made as ‘‘it ls necessary for 
the purpose of maintaining supplies and services essentia) to the life of 
the community namely for implementation of Housing Project at 
Monoharpur". In our considered opinion, the finding of the learned ' 
Tria) Judge cannot be sustained for more than one reasons. In terms of 
sub-section (1) of Section 3of the said Act which confers power to 
requisition upon the State Government, apart from maintaining supplies 
and services ossontial to the life of the community, another purpose 
namely for creation of better living conditions in rura] and urban areas 


` 
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hat been mentioned А Housing Project is undertaken for the creation 
of better living coodition 1а rural or urban areas. Monoharpuris a 
rural area and thus a housing project-in а rura] area could have been 
undertaken only for creation of better living condition of the people and 
such housing project 1n our opinion. would not come withm the purview 
‚ of a public purpose, namely service essential to the hfe of the commu- 
nity. The words, “service essential to the life “of the community’ 
have to be read along witb the words, "for maintaining supplies" / e. 
public purpose would be maintaining both supplies and services which 
are essential to tho life of the community (n our opinion, the learned 
Trial Judge has not taken into const'eraton this aspect of the matter. 
Such terminologies are found in statutes like Essential Commodities Act 
and similar other statutes. It is now well known that a statute should 
be read asa whole. Sub-section (1) of Section 3 of the said Act speci- 
fles various public purposes. There cannot be any doubt that creation 
of better living condition would be a publi purpote, but the same would 
not sub-serve maintaining of supplies acd services essential to the life of 
the community. If a housing project could come within the purview of 
“service essential to the life of the community", there was absolutely no 
reason to speorfically mention ''for creation of better living condition іп 
rural or urban areas not being an 'ndustrial and other arra excluded by 
the State Government by a notification in this behalf by the construction 
or reconstruction of dwelling house in euch areas orfor purposes 
connected therewith or incidental thereto”. In Bengal Peerless Housing 
Development Company Limited & Anr v Bijendra Prasad Gupta and 
Ors., this Court -noticed ; "S A De Smith in Constitutional and 
Administrative Law at page 566 (2nd Edn.) has stated thet while judicial 
reviow 18 related to the ‘requisition of property, an ostensibly small 
deviation from the statutory requirements may be beld to render the act 
invalid For example, no disposal of tbe matter by the Minister within 
prescri"ed period so that the owner of tbe p.operty canrot prefer an 
appeal within the time and/or failure to mention in tbe notice that he 1s 
entitled to file representation would vitiate the proceedings Referenco 
in this connection may be to the сазе of(16) Leev Department of 
Education and Sclence reported 1n (1967) 66 LGR 211 (failure to afford 
adequate time for persons aggrieved by proposed administrative order to 
mako representations) ; (17): Agricultural Etc, Training Board v. Kent, 
(19702 О. 3. 18 (failure to notify address for lodging appeal) The sald 
viow has been referred to 1n. the said treatise (New Edition) at pago 551 
in tho following terms :— : А 
"Examples of procedural requirements which have been held to 
be mandatory include failure to give notico of a right to appeal 
within a specified period, failure to give the address to which an 
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- appeal must be lodged, failure to od persons affected bya, 


' proposed administrative order in due time "' - 


In Tarak Nath Sen & Ors.’ 5 case (supra) it was: held as followa:— ~ 


"s ."Now in the impugned order all that was stated was that in the 


Opinion of the requisitioning authority it was theo bt necessary ог, 


the purpose of "creating better living condition in the area” 1o 
requisition the premises in question, Jt dces not stipulate that ıt 
was for the people residing in such area nor does it supulate that и 
was for construction or reconstruction of. dwel'i ing places .]n' tke 
.affidavit-in opposition filed on bchalf of the respondent authcri- 
, ties at has also not been stated as to whether the premises in question 
, Was requigitioned either for the purpose of construction or recons 
` truction of dwelling places either for the people residing in such area 
orforany other area-at all. Therefore, both from the impugned 
order and from the answer shown to the Rule Nisi itis apparent that 
+ the order was not for the purposé contemplated by the section, x 


It 18 true that this Court in exercise of its jurisdiction under “Article 226 
of the Constitution of India тву not sit іл appeal over the opinion of 
the Collector but theré cannot be any Goubt'whatsocver that asin terms 
of the provisions of the said Act, as a special power has been conferred 
Upon the Collector, this Court in a suitable case would be entitled to con- 
sider as to whether an order under Section 3(1),of the said Act has 
been mide by the Collector | upon proper application of mind: ard whether 
while passing such order the requirement of law have been competent 


1 


with ornot In Rajasthan Housing Board &Ors.'s case reported in 19932). ` 


SCC 84, the apex Court was considering tho provisions of Rajasthan 
Land Acquisition Act. Itisnow well known that a-decision passed on , 
the provisions of one statute cannot be relied * upon for the purpose of 
construction of another statute which are not in pari matería with each 
other In that caso, the apex Court was considering the question as to 
whether an acquisition of land by invoking the provision of Section 17(4) 
ofthe Rajasthan Land Acquisition Act was valid. The apex Court, 
noticed thet the Housing Board had obtained loan from HUDCO ina 
time bound programme of construction and appointment of large 
number of engineers and staff already made by the Board for the work . 
had been made and In those circumstances, satisfaction | of the Govern- 
"ment that unless possession taken immediately and the Board Is 
Permitted to proceed, with the construction, it would’ not бе able to 


adhere to the time bound programme, was upheld. The learned Judges : 


“held that they were satisfied that there was materials before the Govern- 
ment in that caso upon which it could have.formed its opimion. No 
such materials havo been placed’ before us, In 1996(1) SCC 9, the 


m 
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Supreme Court was concerned witha similar question under the 1 ard 
Acquisition Act bolding that the lard was being acquired under the direc- 
ion of the Suprem* Court and it was of utmost Importance and urgency 
to complete the construction of S P. T.'4 in tbe city of Delbi as the 
project was of great public importance The Court also took jucicial 
nouce of the fact that there was utmost urgency and аз such, emergency 
provision of the Act was rightly шус ked However, the case at band, 
raises absola‘cly a different question “namely as to whether there had 
been proper application of mind on the part of the-Collector or not. 
As noticed hereinbef' re, the said Act applies where requisition and 
speedy abquisition of land for certain purposes 18 necessary The 
Supreme Court of India in H D.Vora’s case reported in AIR 1584 
SC 866, has clearly pointed out the distinction between two concepts of 
acquisition and requisition stating, "Acquisition. means the acquiring 
of the entire. title. of the expropriated owner whatever the nature and 
extent of that ttle may be. Theentire bundle of rights which was 
vested in the original holder passes on acquisition to tbe acquirer leaving 
nothing to the former. The concept of acquisiticns has ap air of 
permanence and finality in "hat thére is transference of the title of the 
original holder to the acquiring authority. But the concept of requisi- 
tion myolves merely taking of ‘domain or control over property without 
acquiring rights of ownership? and must by its very nature be of 
temporary duration. It was held that the Government under guise of 
requimtion cannot continue for an indefinite period of time which would 
in substance acquire the property and thus a fraud on the power of the 
Government If the Government wasnts to take over the property for an 
- indefinite period of time, the Government must acquire tho property but 
7 И cannot use the power of requisition for achieving that object Tbe 
-power of requisition 1$ exercisable by the Government only fora public 
рӣгроѕе which is ofa transitory character Jf the public purpote for 
which tho premises are required ofa perennial or permantnt character 
„from the very ino:ption, no order can be passed requisitioning the 
Premises acd if passed, would be afraud upon the statute, for the 
Government would be requisitioning tho premises when really speaking 
they want the premises for acquisition, the object of taking the premises 
being not transitory but permanent in cbarac'er, A housing project 
ovidently Is а purpose which 1s permanent in character Furthermore, 
the Collector while exercising bis statutory power/jurisdiction uoder 
Section 3 of the said Act and whon the statutory authorities exercis a 
statutory powers, such an order can be upheld on the basis of thc 
matorrals-which were оп record at the relevant time, If such ар orcer 
cannot be upheld on the basis of the materials which were e vailable 
before the Collector, the same cannot be sustained by bringing on recoids 
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апу subsequent materials or by way of affidavite, Reference in tbis 
connection may be made to (18) Mohendra Singh Gill v. Chief Election 
Commissioner reported 10 AIR 1978 SC 851. As indicated. hereinbefore, 
before the learned Trial Judge it was stated that such bousing project 
is necessary for the weaker section of society, During the pencercy о! 
the writapplicetion on 19th Ncvember,1$8, the eppellsnt, filed an 
application stating that no rearon exists. fcr continume the requisition 
of the land as the housing project is comp'ete and the West Bengal 
“Housing Board hag started selling flats to various people. It was 
further stated thata substantial arca of land became surplus and the 
respondent No; 4 also made advertisement in the news papers for selling 
thesurp'us land, However, in the affidavit-in-opposition to the stay 
application affirmed by Sri Tapan Kumar Gangopadhyay Deputy 
_ Director (E №.) West Bengal, filed on 291b January, 1988, it was stated 
that the Housing Project was not yet complete. However, from the 
statements made in the affidavit-in opposition to the stay application, it 
is now’ evident that the aforementioned housing prcject not only 
comprises of the construction of the building for the weaker section of 


the society, but for all sections including bigh income group and iddle = 


income group people as would be ‘evident from the following as 


contained in the Information Guide to ownership houses for sale at 
Dankuni :— 


"General Information: For HIG Uait— 


B 


() АП houses will „бе. single-storeyed with foundation for - 


double storey 


(п) There will be provision for Internal electrification to the 
` house and allottees will have to arrange connection frcm 
West Bengal State Electricity Board 


(ш) As regards water supply, there will be provision for over 
head tanks for constant supply's of water. 


(iv) For upper HIG Houses, the toilet will be mosaic finished. 
(V) There will bo septic tank to individual houses, 


For MIG Houses: xd t4 
(0) The houses will be single storeyed with provision for double 
storey. x i 


(i) There will be provision for internal electrification for which 
* the allottees will havo to arrange connections from West 
. Benga! State Hlectricity Board. 


(ш) As regards water supply, there will be опе supply point 
. within plot near the buildings. The allottees will- bave to 


make further arrangoment of their own for further exten- 
z sion. ‚у \ 
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(iv) The outside of the house will be rule-pointing. 
i t 
(v) The sowcrago will be treated through leeoh tanke. 


For LIG Houses: 
(i) Thore will be spot tubowell on community basis, 


(i) There will be street light on the road but no internal elec- 
trifloation will be provided. However, the allottees can 
arrangement for electricity afterwards, if they so desire 
Besides those provisions, there shall be following common 
facilities to all houses. : 

Provision for interne] roads, drainage, sewerage disposal 
* street lighting etc. ın the project area along with a Central 
pump-houso for supply of water in the project area ” 


‘Furthermore, “in the ‘Information. Guide of Ownership Flats for sale at 
Dapkunı, Phase IfI' upon which strong reliance has been placed by the 
Housing Board asregarde HIG (1, flats, it 18 stated that plinth area 
would be 57.0 square metre and 96 flats would be constructed, average 
price whereof would be Rs. 1,80,000/ and the persons entitled to file 
application theref. r may be in the Income group of Rs 2,501/- and above 
per month і e no higher limit at all bad been fixed. The lands in ques- 
tion admittedly are required to be u-ed for Phase III of the housing 
projèct which came into.being in the year 1990 | e after a period of 
eight years from the date of requisition. In tbis situation, we have not 
other option but to hold that there was absclutely no emergency. This 
Bench in Bengal Peerless's case (supra) arrived at a simular finding In 
Indian Metals & Ferror Alloys Lid & Anr’s case (supra) a Division 
Bench of this Court hae clearly held that whether on the face of the 
records two different stands as to-the purpose of requisition 18 taken, 
there cannot be any formation of opinion as to the purpose for which 

7 it was sought to be requisitioned, In Smt Sushila Debi & Ors’s cave 
(supra), а learned Single Judge relied upon the decision of the Supreme 
Court In Jiwani Kumar Paraki's case (supra) beld as follows — 


“Undoubtedly, if power can be oxeroised in extremely urgent 
cases, the uso of such power in non-urgent cases like the present 
one 13 undoubtedly an abuse of power and this Court is entitled to 
interfere with ‘such exercise of power in view of the decision in the 
сазо of Jiwani Kumar Paraki (supra) "' 


* Furthermore is noticed hereinbefore, m tho affidavit in opposition itself 
the respondents have stated that the lands are required for construction 
of 96 number of flats and also for constructing market, post office, bark, 

- milk booth, and garbage vat.. Evidently therfore, it is not a cae 
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where a houwng project was undertaken for the welfare of the weaker 
section of the society Reference in thie connection may be made to 
(19) Sayet Fateha Ali Mirza v. Union of India scpcried in 93 CWN 992 
In Bengal Peerless Housing Development Company Limited's case (supra) 
also this Court. held that such a shifting stand cannot be upheld stating 
that such 8 housing complex | which should serve the purpose of rich_ 
' men would not require ‘Invocation of the provision of the фай land: 
by- passing the provisions of the Land Acquisitl^n Act and it was further 


observed that evidently even there was no emergenoy as.is evidenced ` 
from sequence of events. 


12. It may be true as has iin bales by Mr. Bibani that the 
order of requisition may not. disclose public purpose but when such a 
public purpose had “been stated, the same would subject to the Judicial 
scrutiny. In any event, as and when such subjective satisfaction ор the 
part of the concerned autbority is questioned, it 13 obhgatory on the 
part of the said authority to produce all materials before the Court to 
satisfy it that there exited materials for formation of such opinion 
This aspect of the matter Has been considered by usin West Bengal 
Housing Board у. Bhanwarlal Mundhra and Ors., F М.А T No 1507 of 
1994 disposed of on 7 6.96 in the following terms :— 


"In the 'case of H D Vora v State of Maharashtra reported in 

AIR 1984 SC 866 the Apex Court clearly held that it is not necessary 
that the order of requisition must explicitly sét out the public pur- 
pose, for which it з made, but 1 categorically held that the only 
requirement of the law, 1s that the requisitioning most be made for 
a public purpose and so long as there is а public purpose for which 
an order of requisition 1s made, it would be valid irrespective of 

. whether sucb.publio purpose ів recited in the order of requisition or 
‚ Dot The Apex Court further observed that the State Government 
would bave to show that the order of requisition was made fora 
public purpose and the necessary facis showing the public purpose 
for which tho order of requisition was made would have to be 
‘established by tho State Gcvernment to the satisfaction of the Court, 
Tho aforementioned decision of the Apex Court, therefor, mstead of 
assisting the appellant miiitate agajnst its contention. We may, 
‘however, noté that the Supreme Court in the case of (20) Union of 
India v Ral Singh Dev Su gh reported їп AIR 1974 SC 478 while” 
considering а notice issued for reopening of assessment in terms of 
Section 34 of the Income Tax Act, 1922 held that when the Income 


Tax Officer was called upon by the assesses to produce the report | 


. made by him to the Centra] Board of Revenue thereon but despite the 
samo, neither the Union, of India nor the Income Tex Officer cared 
to produce the report mado by the Income Tex Officer to the Central 


1 
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Board of Revenue ; the Apex Court despite а plea that the records 
were not traceable -drew ап adverse inference against tho 
department." 


In (21) Amiya Kumar Mukherjee, v. State of West Bengal and Ors. 
reported in 70 CWN 499, D. Basn, J. merely stated that specific public 
purpose may not be stated in the notification at all and that it may be 
established by hearing evidence aliundo. In the. instant case, as noticed 
hereinbefore, the same has not been done. E > 


13. For tho reasons aforementioned, we are of the opinion thet 
the Judgment and order passed by tho learned Trial Judge cannot be 
sustained. This appeal is, therefore, allowed and the wnt application 

7 of the writ petitionors is allowed. Let the possostion of the properties 
. in question be.restored to the writ petitioners-appellants The orcer 
of requisition із quashed. - > - Um 


. 14, However, before parting with this case, wo may observe that 
this judgment shall got stand in the way of the Housing Board to 
purchase tho land ın question from the appellants by way of negotiations 
~ nor this order shall debar the Stato. and/or (һе competent authority to 
Initiate any other acquisition proceeding іп accordance with law 


a In the facts and circumstances of this case, there will be no order 
as to costs.. . 5 t . 


Chakraborty, J.; I agree. 
- 7 
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( CIVIL REVISIONAL JURISDICTION ] 


Before Mr. Justice Tarun Chatterjee 
Deoision: February 7, 1997 


1., Inre: Vivekananda МИЫ & Ors. . ... «Petitioners 


А Versus Е 2 - 
Smt Ashima Goswami. ` '/ ......ОррозНе Party* 
~ ' AND ai 
2 Inre: Vivekananda Nidhi & Ors. > aa Petitioners ` 
{ Versus 


Smt. Ashima Goswami Е . ..Opposite Party* 


Code of Civil Procedure—Seetlon 24(5) Order 6 Rule 17, Order 7. . 


Rule 10—Amendment of the plaint resulting oustiag of pecuniary jurisdic- 

-tfom-—Court is competent to allow such amendment—The Court having 
Initial jurisdiction before antendment— District Court « mpowered to trans- 
fer suit. from Court having no pecuniary jurisdiciion to Court having 
proper jurisdiction—No illegally. - 


A suit yas filed by the plaintiff-opposite party Айше Goswami 


for declaration and, pormanent injunction. The defendant #160 written 
statement contending that the trial Court Munsif, Alipore has no 
pecumary jurisdiction to try the suit. Tho defendant petitioner filed 
an application under Order? Rule 11 С.Р. C. for rejection of the 
plaint which was disposed of by the trial Court with a direction to the 
opposite party plaintiff for amendment of the plaint. In pursuance of 


this order 10 plaintiff fled an apphcation for amendment of the plaint - 


under Order 6 Rule 17 C. P C. for 1noorporating the relief for recovery 

of possession. Thà Court having allowed the amendment gave direc- 

Чоп to the plaintiff for taking steps as tho junsdiction of the Court, 
became ousted after the enbancoment of valuation by amendment of the 

plaint. At this stage the Opposite party. filed an application under 

Section 24 of the Civil. Procedure Code before the District Judge and an 

order was passed transferring the suit to the Court of Assistant District 

Judge having junsdiction Tho dofendant-pstitioner challenged the 

order of the Muasif allowing amendment of the plalnt and the order of, 
the District Judge allowing transfer of the suit by two separate Revi- 

sional applications b.fore the High Court, 


The Court dismissing both the Revislonal applications, 


HELD: When the claim as originally made is within the Courts’ 
Jurisdiction but if the said claim із amended, the Court might have no 


*Inre: Vivekananda мам & Ors. 
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further jurisdiction, the sald Court itself is competent to allow such 
amendment. Thereafter, it would decide whether the amended plaint 
should be returned for presentation to the proper Court. ( Рага 4, 
After amendment 1з aliowed the Court has ample jurisdiction to 
direct return of the plaint under Order 7 Rule 10 of the Code of Civil 
Procedure or according to the principles embodied in the sald rule. 
| ( Para 5 ) 


The original suit filed by the opposite party before the 2nd Court of 
the Munslf at Alipore was validly instituted sult. It was not tn dispuie 
that if the amendment of the plaint was not filed the Court had only the 
Jurisdiction. to try the suit. So the question of inherent lack of jurtsdic- 
tton of the second Court of the learned Munsif at Alipore shall not arise 
at all in this сазе. - ( Para 5) 

Therefore, following the principle laid down by the Division Bench 
of this Court in the case of Mohd Jeeven Ali v. Rohima All, 1983.(2) 
CHN7 and also after considering the aforesaid decisions of different 
High Courts of India I am unable to hold that the learned Munsif has in 
апу жау acted illegally and with material irregularity in the exercise of 
his jurisdiction ia allowing the application for amendment of the plait. 

* ( Para 7 ) 

t In view of tha introduction of sub section (5) of Section 24 of the 
Code of Cil Procedure by the Amendment Act of 1976, the District 
Judge is now conferred with power to transfer the suit pending ін a Court 
not hiving jurisdiction to entertain the same to a Court of competent 
Jurisdiction for its disposal. ( Раға 10) 

In my view, when Section 24 sub-section 5 of the Code of Civil 
Procedure has been enacted to gtve a wider right to the High Court or to 
the District Court to transfer a sult pending im an incompetent Court to 
a Court which is competent to decide the suit for interest of expedition, it 
cannot now bè said that the District Judge, Allpore, South 24: Parganas 
was not conferred with the power to transfer the suit ( Para 10 ) 


Cases referred to :— 

(1) Lalyi Ranchodas ғ Narottam Ranchodas, 
ATR 1953 Nagpur 273 

(2) Mohd Jaira Khatun у Janab Mohd Jani Alam, 
AIR 1978 Call33 ~ 

(3) Mohd. Jebbes Ally Rohima Alt, 1983 (2) CHN 7 

(4) Rukhma Bal у. Rukmanand, AIR 1960 SC 335 

(5) €.Singara v. М Gobinda Swami, AIR 1928 Madras 400 

(6) Edupugant! Rao Memorial High School Committee v. Poturs 
At haryya, AIR 1957 AP 10 ! 

(7) Vhavans v. Mangamma, AIR 1949 Madras 208 
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(8) Goverdhan Beng Govt of the Union of India, 
AIR 1953 Hyderabad 21: Я 
(9) Kundan Mal v. Thikaha Siyari, AIR 1959 Rajasthan 146 
(10) Т.К Sreedhan v Р S Joh, AIR.1969 Kerala 75 
(11) Bontshan Mohonial Khetan v. Mahadeo Tukaram Borkar, 
AIR 1985 Bombay 452 
(12) Jayk'ishan's Caso, AIR 1971 Bombay 382 
(13) Mis. Patel Construction Company Lid v. M/s. Skah Roychand 
Amulkh,'AlR 1973 Gujarat 283 
(14) Simadri Panda у. Durgari China Apanna & Ors, 
AIR 1982 Orissa 24 
(15) Mohd. Rama Bal v. Lala Laxminarayan & Ors , 
AIR 1960 SC 335 
(16) Sankappa Ral & Ors y Keraga Pujari & Ors., 
AIR 1931 Madras 575 
(17) Kiran Singh v. Chaman Paswan, AIR 1954 SC 340 
(18) Parvata Satyanarayan Murthyy Surya Rao, 
AIR 1939 Madras 724 2 
(19) Каташїу. К D. Sesoon & Co , AIR 1929 PC 103 
(20) Ramalíngs v. Ramaswami, AIR 1929 Madras 696 
(21) Thirmala Reddy Mahalaksshammay Mulkhari Muralidharan 
Rao, AIR 1970 AP 194 
(22) Dr.K L Daptari v. N.I Dubey, AIR 1955 Nagpur 44 
(23) Narayan Das бора! Das v. Khumilal Laxminara)an, 
" AIR 1934 Allahabad 569 
(24) Gangumal Sewaram v. Namk Ram Khubchand, 
"AIR 1932 Sindh 215 
(25) S Krishna Raov Gokuldas Hurbhagavandas, 
AIR 1955 Mysore 115 А 
(26) Chandrayya ғ Seethanna, AIR 1940 689 


(27) Govesdaswami v. Kaliuperumal, AIR 1921 Madras 696 E 
Me Sudhis Dasgupta, Subhra Kamal Mukherjee И 

and Abhijit Chatterjee А .. for the Petitloners 

Mr Samir Choudhury and Dilip Mondal for the Oppostie Party 


The judgment of the Court was zs follows :— 

The opposite party Smt Ashima Goswam as a plaintiff instituted . 
a suit against the petitioners for declaration. and for permanent 
injunction This suit was filed in tbe 2nd Court ofthe Munsif at 
Alipore, 24 Parganas (Soutb) which was registered as title atit No 359 of 
1991 Tho petitioner entered.appearance in the ruit and were ccntesting 
the same by filing their written statement and adcitiona! written state- 
ment wherein ono of the plea was that the Muniif, 2nd Court st Alipcre 
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had no jurisdiction to try the suit on the ground that tbe valuation of the 
suit property exceeded the pecuniary jurisciction of tne Munsif, 2nd 
Court at Апроге [t appears from record that on 26th October, 1995 
the petitioners fi'ed an application under Order? 7 Rule 11 read with 
Section 151 of the Code of Civil Procedure praying for necessary order 
for rejection of the plaint im т/п: for и< ipherent defects The said 
application under Order 7 Кие`11 of tbe.Code of Civil Procedure was 
disposed of by the Munaif, 2nd Court at Alipore, District 24-Parganas 
(South) by giving liberty to the opposite party to take steps for amend- 
ment of the plain’ if she felt it necessary soto do. In ће aforesaid 
background the opposite party on or about 14tb of November, 1995 
filed an application under Order 6 Rule 17 of the Code of Civi) Procedure 
by whichthe Opposite party sought to amend the plaint izrer alia for 
tacorporation of the relief for recovery o! possersionin thesult The 
application for amendment was allowed by the learned Munsif, Second 
"Court at Апроге and consequent thereof a direction was made on tho 
opposite party to take steps inthe suítas by such amendment of the 
plant the jurisdiction of the Munsif Court stood ousted because of 
enhancement of valuation of the suit. At this. stage the opposite party 
filed an application under Section 24 of the Code of Civil Procedure 
before the District Judgo, 24 Parganas (South) and by an order 
dated 14th of December, 1595 the learned District Jucge by inveking the 
power conferred on him under Section 24 of ihe Code of Civil Procedure 
transferred the suit from the Second Court of the Muassf at Allporo to 
the Coart of the Assistant District Judge, 10th Court of Alipore for 
disposal The application under Article 227 of the Constitution has 


been moved against the order of the District Judge transferring tbe suit ` 


fromthe Court ofthe Munsif to the Court of the Assistant District 
Judge ` The other revisional application which was aleo taken up for 
hearing along with the application under Article 227 of the Constitution 
has been moved against the order allowing the applicaticn for amend- 
ment of the plaint From the order allowing the application for 
amendment of the plaint it appears that the defendant, did not file any 
objection to the application for amendment of the plaint nor sho raised 
any objection against, the same at the time of heanng of the application 
From this order of the learned Munsif it als appears that the learned 
Munsif has proceeded on the basis that after allowing the application 
for amendment of the plaint his: jurisdiction to try the suit would be 
ousted and therefore, no further order in the. matter “after allowing tbe 
application for amendment would be possible for him to pass. Theo 
questions that now arise for my consideration are һе follows :— ' 
(1) Cana Cıvıl Court under Order © Rule 17 of the Code of 
Civil Procedure allowed the plüint to be so amended as to reauit in 
ousting its own jurisdiction in the matter. 
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(2) Whether the District Judge in the exercise of his power 

/ under Section 24 of ‘the Code of Civil Procedure can tranafer a suit 

filed in the Munsif Court to the Court. of Assistant. District Judge in 
which the valuation of suit is mado beyond Rs. 30,000/-. 


2 Let us take up the first question for decision first Mr Das- 
guota, appearing on behalf of the defendants /peutioners did not dispute 
that the application for amendment of the plaint could not be allowed 
a* it. would change the nature and character of the suit property. 
Mr. Dasgupta contended tbat ın view of the nature of amendment sought 
for it would be evident that if such amendment was allowed, the léarped 
Munsif would lose bis jurisdiction. to try the suit and therefore, such an 
application for dmendment which would oust the jurisdiction of the 
Munasif to try the suit could not be allowed by Ыт and in that case the 
learned Munsif instead of allowing the application for amendment of 
the pleint ought to have held that he had no Jurisdiction to allow such 
amendment of tho plant and therefore, the plaint should be returned to 
the plaintiff for filling to an appropriate Court with the application for 
amendment of the plaint which can only be dealt with by the transferee 
Court In support of this contention Мг Dasgupta«elied on a Divimon 
“Bench decision of the Nagpur High Court in the case of (1) Lal 
Ranchodas v. Narottam Ranchodas, AIR 1953 Nagpur 273 and also 

onthe Division Bench decisions of thia Court in the case of (2) Mohd 
Jaira Khatun v Janab Mohd Jani Alam, AIR 1978 Calcutta 133 and 
(3) 1983(2) CHN page 7, Mohd Jebbes Ah v. Rohima Ali and ona 
Supreme Court decision reported in (4) AIR 1960 SC 335, Rukhma Bat 
v. Rukmanand Relying strongly on the Division Bench decision of the 
Nagpur High Court, Mr. Dasgup'a contended that the Trial Court in 
the instant case also without allowing the application for amendment 
of the plarnt ought to have directed that the unamended plain: shall be 
returned with the application. for amendment, for presentation to tbe 
proper Court Therefore, Mr. Dasgupta contended that tbe learned 
Мови hed acted illegally and with material irregularity in the exercise 
of his jurisdiction in allowing the application for amendment of the 
plaint and in directing the consequences to be followed by the transferee 
Court after the applications for amendment was allowed Reliance was 
also placed, as already paid hereinabove on tho Division Bench decision 
of this Court reported ın AIR 1978 Calcutta 133, Mohd Jairo Khatun v. 
Janab Mohd Jani Alam In this decision of this Court the principle 
that was lard down wasthat when tho Court had inherent lack of juris- 
diction to entertain a suit it was not competent to grant amendment of 
the pluntinsuch a suit to bring it within ite jurisdiction, The reason 
for such conclusion ts that-grantingan amendment postulates tbe autbo- 
rity of the Court to entertain tbe suit andto make an order for 
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amendment therein but where tho,Court inherently lacks jurisdiction to 
entertato the suit.it cannot make any order for amendment to bring tho 
sult withia its jurisdiction. , In that context it was held that tbe Court 
would be oxercising. jurisdiction which tt has not got. Inthe preseat 
сазе tho position із just tho reverse It is not 1n dispute that tbe Jearned 
Munsif, second Court at Alipore, had the jurisdiction to entertain the 
suit filed by the plaintiff/opposite party as it was filed for declaration 
and injunction which was valued at Ri. 100/- only But after the 
amendment of the plaint 1з allowed actomatioally the learned Mur rif 
loses his jurisdiction to. try ‘he suit and in that case, tho Court having 
Jurisdiction to try the suit would have the Jurisdiction to pass necessary 
orders 10 the suit. ‘Therefore, in my view, this decision cannot help me 
In coming toa proper, conclusion on the question in hand. But it may 
be noticed why Mr. Dasgupta relied on this Division Bench decision cf 
,this Court. According to Mr Dasgupta, this decision of the Court in 
Paragraph 8 at pago 136 b: approved the principles laid down in the 
Nagpur case. 


3. From a perusal of Paragraph 8 of tbe aforesaid decision of this 
Courtin the case of Johar Кһагіп v Mohd. Jani Alam 1t only appears 
that Anil Kr. Sen, J. (as Ви Lordship then was) observed that the view 
taken by him was also the cons tent views of other High Courts and 
reference was made to the decision of Nagpur High Court. It may not 
be out of, place (о mention . that. the consistent views of other High 
Courts which were followed by this Court are to the following effect -— 


“Ifa Court finds tbat ithas no jurisdiction, then to say it bas 
jurisdiction to ask the plaintiff to amend his valuation with a view 
to direct him to pay additional Court fee and then return the plain’, 
would-scem to supgest that a- Court not having Jurisdiction has got 
Jurisdiction to do something which is prima facie the duty ard 
function of the proper Court." - 


4. For the purpose of applying the aforesaid prin.iples as lard 
down by other High Courts In India reference was made to the Nagy ur 
High Court caso. ‘As already discussed hereinabove, the principles laid 
down in.the decision of Johar Khatun v Јам: Alam would not be appli 
+ oable as the principles Ја: down in this case are just tbe reverse of ite 
principles laid down in Johar Khatun v. Jani Alam In this connection 
another Division Bench deciiióa of this Court in the case of Mohd 
Jebbes Ali and others vy. Roma Bibl, 1983(2) Calcutta High Court 
Notes 7 mast bs , noticed on' which tho earned Counsel for the parties 
also strongly relied This Division Bench decision of this Cogrt found 
that the Courts ia India were not unanimous in their viens 88 regards 
the power of Court to allow an amendment of the plaint which woul J 
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takethe suit out ofits jurisdiction and about the procedure to be 
followed In Paragraph 17 of the sald Division Bench decision, 
Chittotosh Mookherjeo J (as His Lordship then was) framed three broad 
liner of jud cial views on the aforesaid questions. For appreciation of 
the question in baad I feel it necessary to quote tho judicial views as 


framed by Chittotosh Mookherjee, J in Paragraph 7 of the said decision 
which are as'follows :— ' 


1 “When an application for amendment of the plaint js made 
which if granted will deprive the Court's. Jurisdiction to decide on 
merits, the Court ought to dismiss the. application, No Court will 
permit а plaint to be во amended аз to oust its own jurisdiction to 
try the suit (vide tbe decision of Venkatasubba Rao, J ш 
(5) c Singara v М Gobinda Swami, AIR 1925 Madras 400) 


- 2 When the Court 14 faced with the question of allowing an 
amendment which taken together with the original claim exceeds 16 
jurisdiction it should rcturn the plaint together with the application 
of amendment of consideration by the Court having jurisdiction to 
entertain tbe claim which is proposed to be made by amendment of 
the plaint See Lalji Ranchodas v Narottam Rarchodas, AIR 1953 
Nagpur 273; (6) Edupugant! Rao Memorial High School Committee v ~ 
Potrus At h.ryya, AIR 1957 Andhra Pradesh 10. 


3 When the claim as originally made is within the Courts’- 
jurtadiction but if the sald claim ів amended, the Court might have 
no further jurisdiction, the sard Court itself is competent to allow 
such amendment Thereafter, it would decide whetber the amended 
Plaint should be returned for presentation to the proper Court, 
See (7) Vhavans v Mangamma, AIR 1949 Madras 208 ; (8) Goverdhan 
Beng v govt of the Union of India, AIR 1253 Hyderabad 212 , 
(9) Kundan Mal v Thikaha Siyari, AIR 1959 Rajasthan 146, 
(10) Т К. Sreedhan v Р S. Job, AIR 1969 Kerala 75 


5 InParagrarh 18 Chittotosh Mookhetyee, J. (as His Lordship 
then was) on consideration of tho relevant decisions beld as follows :— 


“In ouropinion the third view set out hereinabove ought to be 
followed, Order 6 Rule 17 of the Code has nos expressly deprived the 
Court of из power to allow amendment which might offect its 
Jurisdiction to try the sult [t is settled law that. the Court has a 
large measure of discretion in the matter of allowing amendments ond 
Court's such power is liberally exercised Оп the question of amend- 
ment of pleadings we ought to adopt a procedure which would ensure 
proper administration of Justice and at the same Ите shorten rather 
than delay fair disposal of the case. Incase, upon the pleadings 
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originally made, the Court has competence to tr) the cause, the said 
Court ought to consider the application for omencment of the plant 
even when proposed amendment might offect Court's jurisdiction to 
Surther try the siit : E 
We also agree with the observations made in the cases of 
Goverdhan Beng v Gort. of Union of India ; Kundon Maly Thikaha 
Siyari , T` K. Sreedhan'y. P S Job that whem the Court considers the 
' application for omendmeni of the pleadings it does nos enter inio 
the merits, at the stage. Thé Court only decides whether or noi the 
proposed amendment ought.to be allowed on: such terms as тау be just 
In order to decide the real question in controversy bein een the parties 
In case; after amendment of the plani is granted, the defendoni 
ralses an objection about the Court's cc mpeience to tr) the suit or the 
\ proceedings, the Court may decide the said Jurisdictional question\as a 
preliminary onè. Jn case the Court finds that it has no jurisdiction 
.to,enteriain the amendment case, if might direcs reiurn of the рісті 
for presentation to the Competent Court of law, at the stage of deciding 
whether on amendment of the plaint ought to be allowed, the Court 
^ would not be justified is recording any finding on the merits or about 
the consequences of the proposed amendment (Emphasis supplied) 


. After such amendment i allowed, the Court has ample yorisdicttop to 
direct return of the plaint under Order 7. Rule 10 of the Code of Civil 
Procedure or according ‘to. the principles. embocied in the said rule 
The observations aud the conclusions arrived at by Chittotosh 
Mookheryee, J in that decision are not only binding on me, but also, ta 
my view, the correct exposition of law. We sbould not be unmindfu! of 
the fact that the orignal sult fled by the opposite party before the 
2nd Court of the Munsif at Alipore waa a validly instituted sult. It was 

` not in. dispute ‘that if tho amendment of the plaint was not filed that 
Court had only tho jurisdiction to try tbe suit. -So the question of 
inberent lack of jurisdiction of the Second Court of the learned Моли 
atAlipore shal! боё arise atal! in thi cese. The quesuon of losing 
jurisdiction by the 2nd Court of the Munaif wculd ор) arise ор) when 
the plaint Is permitted to be amended. Let me give an example in this 
matter. Assuming the procedure adopted by the Negpur Higb Cc urt 
Ҹа Lalji Ramchodas v Narottam Ranchodos,.AiR 1953 Nagpu) 273 
is followed in this casc.that is го зау the unamended plaint with tho 
application for amendment of the plaint is transferred -to the transferee 
Court can it be said that the transferee Court aball baye the jurisdiction 
to decide of deal with the application for amendment of the plait 
because the surt filed before the 2nd Court ofthe Munsif could not be 
entertained by the Wrantferee.Ccurt Therefere, following the afe resad 
observations asd the principles Jard down by tbe -Division Bench of this 
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Court in the case of Wohd. Jebbes Ali v. Rohima Ali, 1983(2) CHN page 7, 
I am of the viex that the learned Мапа! has not acted illegally and with 
material irregularity by allowing the application for amendment of the 
plaint as the learned Mansif still had the ample jurisdiction to direct 
return of the plaint under Order 7 Rule 11 of the Code of Civil proce- 
dure or according to the principles embodied їп the said rule. In 
(11) AIR 1985 Bombay 452, Bomshan Mohonlal Khetan ч Mahadeo 
Tukaram Borkar, the same view bas boon expressed as done by this 
Courtin 19832) CHN 7. In'Paragraph 3 of the said decision the 
Bombay High Court observed as follows 1— 


“Having regard to the letter and spirit of Order 6 Rule 17 of the 
Code of Civil Procedure and the interest of substantial Justice, it 
seem: to us that (12) Jaykrishan, AIR 1971 Bombay 382 represents 
the correct legal position vex that Court has ample jurisdiction to 
pass suitable orders on the application and In tase omendment ts 
allowed and carried out, the proper course to be followed is to return 
the amended plaint to the plarutiff for presentation 10 the proper Court 
under Order 7 Rule 10 of the Code of Civil Procedure For reacbing 
the aforesaid observation conclusion by tbe Bombay High Court, 


inspiration was drawn from the decisions of other High Courts i 


namely in the case of Goverdhan Bengy Government of Union of 
India, AIR 1955 "Hyderabad 212 , Kundal Mal v. Thikaha Sarl, 
AIR 1959 Rajasthan 146 and Sreedhan v. P.S Job, AIR. 1969 
Kerala 75. 


А (Emphasis supplied) 


6. Mr. Choudhury appeanng for the opposite party bad drawn 
my attention to a single bench decision of Gujarat High. Court reported 
in (13) AIR 1973 Gujarat 283, /s Patel Construction Corip. ny Lid. 
v Mis Shah Roychand Amwkh ln Paragraph 10 of the said decision 
the learned Judge of the Gujarat High Court considered tbe possible 
procedures which would be available in a case wherelh pleadings are 
sought to be amended in such a manner that it would oust the jurisdic 
tion of the Court In which the suit is initially institited — Ih that 
paragraph the learned Judge visualised three possible procedures which 
Court can adopt. Н 


These are -— 
(1) the Court would reject the application for such an amend- 
ment on the ground that the amendment would oust its jurisdiction 
їп the matter ог 795 ў 


(2) after ünding that the amendment ıs likely to oust the 
jurisdiction of the Court in tho matter, the Court- would return the 
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Plaint along with the amendment application to be filed in the proper 
Court and . prt 5% 


(3) the Court would grant the amendment and it is found that 
аз а result of the amond ment, It lores tts pecuniary Jurisdiction to try 
the suit, it would return tbe amended plaint back to the plaintiff for 

Presenting it to the proper Court. In Paragraph 12 of the said decision 
reasons have been given as was done in the Division Bench decision 
reported in 1982) CHN 7, Mohd Jebbes Ali v, Roluma All, for not 
acbepting the first possibility In view of the, reasons tiven by the 

- Division Bench in respect of the first possibility which are binding 
on me sitting in a single bench, I do not feol it necessary to discuss 
on this possibility any further So faras the second possibility 18 
concerned, as noted by the learned Judge of the Gujarat High Court, 
I fully agree with the views expressed by the learned Smgle Judge of 
the Gujarat High Court in tbat decision. I bave already noted in 
my judgment earlier. that if the unamended plaint and the application 
for amendment of the plaint are returned to the plaintiff for presen- 
tation before the proper Court, certain difficulties may arise. In my 
view, the learned Judge of the Gujirat High Court is correct in his 
observation that in. the event the application for amendment of the 
plaint is rejected by the transferee Court then that would obviously 
result in ahuttling from one Court to the other without any fouit of 
the, litigant concerned. Therefore, in my view, the learned Judge was 
absolutely justified in not accepting the second alternative. The 

, karned Judge of the Gujarat High Court accepted the third alterna- 
tive and held that for the mterest of Justice procedure of the Court 
would be to consider and dispose of the apptication for amendment 
of the plaint and if the amendment is allowed by the Court then it 
will direct return of the plaint to the plaintiff under Order 7 Rule 10 
of the Code of Civil Procedure. Similar view i8 expressed by a 
learned Single Judge of Orissa НЬ Court inthe case of (14) Simadri 
Panda v  Durgari China Apanna and Others, AIR 1982 Orissa 
page24. ., ls 


7.' Therefore, following thé principle laid'down Бу the Division 
Bench of this Court in the case of Mohd Jebbes Ali v. Rohima АЙ, 1983(2) 
СНМ 7 and: also after considering the aforesaid decisions of different 
High Courts of India 1 am unable to hold that the learned Munsif bas ip 
any way acted illegally and with material irregularity in the exercise of 
his jurisdiction :n allowing the application for amendment of the 
plaint. Apart from that [ oannot appreciate the stand of ihe defen- 
dants/petitioners in this revisional application alsoas I find from the 
order, allowing the application for. amendment of the plaint that it 
was allowed by the learned Munsif, without apy objection being raned 
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either by Aling any written objection to the application for amendment 
of the plaint or by raluing any objection by way of an argument. That 
being the position, I am of the view that there 13 no reason to interfere 
with. the impugned order allowing the application for amendment of 
the plaint. | r 


æ, + 

8. Before leaving this question, the Supreme Court decision 
reported in (15) AIR 1960 Supreme Court 335, Afohd Rama Baiv Lala 
Laxminara yan' and Others, be dealt with. 1 fail to understand how this 
decision can Бе relied for the purpose of deciding the question 1n band. 
In that’ decision the Supreme Court was considering , the question о! 
starting point of imitation under Article 120 of the Limitauca Act. 
which 1а my view, is not at all at 151060 in this case. Accordingly, this 
decision, in my view has no manner of application to the facts and 
circumstances of this саве. a 


9. Let me now take up the other application filed under Arti- 
ole 227 of the Constitution In this application under Article 227 of 
the Constitution the petitioners have challenged an order passed by the 
Dist. Judge, South 24 Pgs. by which the learned Dist Judge, South 
24-Pgs, by invoking his power under Section 24 of the Code of Civil 
Procedure transferred the $ult being titlo suit No. 359 of 1991 from the 
file of tho Munsif, 2nd Court at Alipore to the Court of the 10th Assis 
tant Dut. Judge, Alipore for disposal Mr Dasgupta appearing on 
behalf of the petitioners submitted before me that the learned Dist 
Judge, South 2:-Pgs bas acted illegally and without jurisdiction in 
transferring the suit which was pending before the 2nd Court to the file 
of the Assistant District Judge, 10th Court at Allpore ın the бхегсие of 
his power of traosfer under Section 24 of the Code of Civil Procedure. 
According to Mr. Dasgupta, the proceedings in Court not having 
pecuniary jurisdiction 1s not a judicial proceeding and therefore, the 
transferee Court has to start de novo in the present suit and the evidence 
and other interlocutory- orders passed by the Munsif, would become a 
nuluty. Insupport of this contention certain decisions were cited. 
The first decision 18 a decision. of Madras High Court in the case of 
(16) Sankappa Ral and Others у Keraga Pujari and Others, AIR 1931 
Madras 575 Mr Dasgupta has also drawn my attention to a decision 
of the Supreme Court m the case of (17) Kiran Singh у Chaman Paswan, 
AIR 1954 SC :40. Similar us tbe viow expressed by tbe Madras High 
Court tn ( 8) AIR 1939 Madras 724, Satyanarayanamurthy v. Surya * 
Rao, which followed the Privy Council Judgment: reported 1n (19) AIR. 
1929 Privy Council. 103, Ramdutt v. К. D. Sesoon & Co- The decision: 
1n (20) AIR 1929 Madra: 696, Ramalings v. Ramaswami also expressed 

- similar view. d А 


` 
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10 Mr Choudbury, appearing or behalf of the plamilff/opponte 
party however submitted that the learned District Judge, South 24-Pgs. 
had jor-adiction to transfer the suit which was pending before the 2nd 
Court of the Munsif at Alipore to the file of the 10th Assistant District 
Judge: Alipore in the exercise ‘of his power under Section 24(5) of the 
Ccde of Civil Procedure According to Mr Choudhury in view of the 
tatroduction of subsection (5) of Section 24 ofthe Code of Civil 
Procedure by the Amendment Act of 1976, the District Judge is now 
conferred-with power to transfer the auit pending In а Court not having 
the jurisdiction to entertain the same to a Court of competent jarisdic- 
поп for Ife disposal To order to appreciate the rival contentions of the 
parties, it would be Deceastary to consider the objects and reasons for 
nolusion of Section 24(5) of the Code of Civil Procedure From the 
Law Commissioner's report on the question of introduction of 
Section 24(5) of the Civil Procedure Code in the year 1977 itis evident 
that there was conflict of decieions with regard to the question whether 
the old Section 24 of the Code of Civil Procedure applied in relation to 
transfer of a suit from" a Court which bad no jurisdiction to try it. 
According to Andhra Pradesh High Court language of Section 24 was 
-very wide and there was no restrictions or Impediments in the High 
/Court exercising power of transfer merely because there was a рие 
regarding Jurisdiction This view was expressed by the Anchra Pradesh 
High Court in ‘the case of (21) Thirmala Reddy Mahaloksshamma v. 
Mulkhari Muralidharan Rao, AIR 1970 Andhra Pradesh 194 In the 
line of the decision ofthe Andhra Pradesh High Court similar view was 
also expressed by some other High Courts viz, the decision reported in 
(22) AIR’ 1955 Nagpur 44, Dr. K L Daptariy NI Dubey and 
(23) ALR 1931 Allahabad 569, Narayan Das Gopal Das v Khumilal 
Гахтіпағауан` Tbe Sindh, High Court in the case of( 4) Gangumal 
Sewaram v Naatk Ram Khübchand, AIR 1932 Sindb 215 nod the Mysore 
Hugh Court in the ойзе of (25) 5 Krishna Raov Gekuldas Harbhaga- 
vandas, AIR 1955 Mysore 115 however expreseed а contrary view, Law 
Commstion in Its report considered the aforesaid two contradictory views 
and opined that it was to adopt'the wider view ín the Interest of expedi- 
Пов and accordingly recommended sub section (^) of Section 24 be 
inserted’in the new Code In my view, when Section 24 sub-section (5) К 
of the Code of Civil Procedure bas been enacted to give a wider right 
tothe High, Court orto the District Court to transfer a suit pending 
аа incompetent Cóürt to а Court which 15 competent to decide the 
suit for Interest. of expedition, it cannot now be said that the Cistrict 
Judge, Alipore, South 24-Parganas was not conferred with the power to 
transfer'the suit ‘from the 2nd Court of the Миры! tothe Court of the 
10th Assistant District Judge at Alipore, Mr. Dasgupta, appearing on 
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behalf of the petitioners, relying on the decisions as noted hereinearlicr, 
contended that Proceedings in the suit pending kefore the Munsif, 
2nd Court at Alipore would bea nullity and therefore, tho transferee 
Court must start de novo in this matter. From the recommendations 
of Law Commission for introduction of Section 24 sub-section (5) of the 
Code of Civil. Procedure for which the aforesaid sub-section has been 
тоюгќей in Section 24 of the Code of Civil Procedure, I am unable to 
agree with Mr. Dasgupta that the Dist Judge, 24-Pgs. South had no 
jurisdiction to tradsfer the suit from the 2nd Court of tho Munsif to the 
10th Court of the Assistant Dist. Judge at Alipore. Apart from that 
Section 24(2) of the Code of Civil Procedure which clearly confers power 
on the transferee Court to retry the suit so transferred to proceed from 
the point at which it was transferred or withdrawn Therefore, it 
cannot be said that all orders and steps taken in the proceeding before 
the 2nd "Court of the Maasif would become a nullity as.soon as the 
Мший, 2nd Court at Alipore had lost jurisdiction to try the suit. Apart 
from that Ít isan admitted position that the sult was filed in.& Compe- 
tent Court that is to say before the Second Munaf at Alipore who bad 
the jurisdiction to try tho suit before the plaint was amended. It is only 
because of the amendment effected during the pendency of the amt, the 
Jurisdiction of the Mansif to entertain the suit was ousted. Therefore, 
it cannot be sald as argued by Mr Dasgupta that al! the orders ard 
steps taken in tho prooeeding before the 2nd Court of the Миші at 
Alipore shall become a nullity E soon as the jurisdic stron of. the, Muanf 
1s lost to entertain the suit due to amendment, Therefore steps and 
orders passed in the suit before the "2nd „Munif at Alipóre cannot be 
said to be without Jarisdiction and nullity because of the amendment of 
the plaint. Since Section 24 of the Code of Civil Procedure amply 
empowers the Duc Juigo to transfer the suit and under Section 24(2) 
of the Code'of Civii. Procedure, transferee Court із given the discretion 
to re-entry it or to proceed trom the point at which it it was transferred 
or withdrawn, it will be open to the transferee Court to decide whether 
the suit transferred to it should be re-entered or would proceed from the 
point at which it was transferred or withdrawn Therefore, it is for the 
transferee Court to decide the above question after the suit Js trans- 
ferred to it. [n this caso admittedly the amended plaint has already 
been filed. Mr Dasgupta in this conneo топ raised a, question that 
Section 24 of the Code of Cil Procedure { was not exercisablo after the 
direction. was made under Order 7 Rule 10 of the Code of Civil Proce- 
' durà, as according to him, Section 24 could be applied when there was 
a procteding * pending in my view, Mr. „Dasgupta was nght' in his 
submission that Section 24 can ba applied in а pending proceeding. 
Let me see whether the suit that has been transferred 1а the exercise of 
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power under Section 24 of the Code of Civi] Procedure waa pending at 
„tho time the order of transfer was passed, | For this purpose it 1s nece- 
wary to look into the. order allowzag. tho “application for amendment 
ofthe piant, From “the order allowtng the application for amendment 
of tho plaint it-doss not appear’ thatthe learned Munaif after holding 
that he had got no Jurisdiction any further to try tho suit in view of bie 
lack of pecuniary, Jgrisdiction bad not passed any order directing returp 
of plaint for presentation before the approprisie Court The learned 
Muntif has only direoted! tho plainnff to take steps im the matter 
Therefore; there 1s ro order-passed by the learned Munsif that in view 
of lack of.pecuniary jurisdiction. the pl&int was returned to be prest otid 
to theappropriate, Court for itedsaposal. Therefore, 1 must hold ibat 
until and unless & вросібс order under Order 7 Rule 10 of the Code of 
Civil Procedure is’ passed directing return of plaint, at must be held that 
the suit. was ponding’ before the Munsif, 2nd Court at Alipore, and 
therefore the power under Section 24 of the Code of Civil Procedure 
could be exorcised by the learned Dist Judge in the facts aad circume- 
tances, of this case Before lesving this quesuon тау consider the 
several decinons ‘which wero cited by Mr Dasgupta on the question of 
teanstér® In the decislon of Privy Council in the case of Ramdur: v 
K. D Sesoon, ALR 1929-РС 103 it was considering wheiber the bencfit 
of Section 14 of the Limitation Act could’ be‘avattable to в plaintiff in 
the cass of a second suit where the first suit was found to havo-been 
inatituted in the Court whieh was fogad to have со Jurisdiction, sumilar 
is tho position. In respect of (26) AIR 1940 639, Chandra yya у 
Seethansa This Privy Council Judgment was followed 1n AIR 19:9 
Madras 724,' Parrata Satyanarayan Murthy v? Sri Rajak Rao Veakata 
Kumara Mukipaiht Surya Rao Bahodir Inwhe Madras decision the 
point for consideration was that when the suit was instituted:in a Court 
not having jurisdiction ani: plait was retorned-under Order 7 Rule’l0 
of the C P.C. the date of representing the plant to the latter Сот was 
the date of itu institution While deciding the question raised which 
іза page 728 of tha. dactuca cartaln observations. were made: ' Such 
observations as made in page 728 of the decision are as follows':— 


“Inthis view the question whether the claim for rent for sub 
sequent faslis adduced on the date -of the repfesentation’ of’ the 
plaints ln the Revenue ‘Court is barred by limitan was sigued, I 
shall deal with’ it. It in’ now well-settled that where a pláint is 
presented in a Court which ‘ha no fariediztion andit uw represented 
after return by that Court in a Court which has jurisd ction, the 
presontation їп the Istter Court mast be deemed to be the date of its 
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institation 10. the said Court. The proceedings in tho former Court 
are of no avail'and the proocedingsin the latter cannot be treated 
as a continuation of the proceedings 10 the former suit.” 


11. From the aforesaid observations of the Madras High Court 
itis, therefore, clear that such о ‘servations were obiter. The oase 
reported in AIR 19.1 Madras 575, Samkappa v. Keraga Pujari laid 
down the principle that proceeding in, ‘Court not having pecuniary 
jurisdiction was not -a judicial proceeding and evidence taken ш such 
proceeding could not be.used in retrial. Again similarly the decision 
ia (27) AIR 1»21 Madras 696, Govendaswami v Kalicperumal alio dealt 
with the situation where the suit. was instituted ine Court which bad 
no jurisdiction to entertain. From a carefal reading of the aforesaid 
decisions cited at the bar it docs not appearto me that all these 
decisions would be helpful for the purpose of deciding the question 
whether under Section 24 of the Code, the District Judge had the power 
to transfer the suit. These woro not the decisions dealing with transfer 
under Section 24 of the: Code of Сга! Procedure. That apart at this 
stage it is not desirable to say whether the transferee Court shal! re-enter 
the-suit or shell proceed from the date the suit before the Мии was 
withdrawn. $ д ' 


12. Thereis another aspect of this matier. Frome reading ‘of 
the order transferring the sult from the 2nd Court of the Munuif, to the 
luth Court of District Judge, Alipore, it appears that ao administrative 
order was passed by the learned Munsif inthe exercise of his power 
under Section 24 of the Code of Civil Procedure. Therefore, in the 
absence of any inherent defect in such order passed in the administrative 
capacity of the learned District Judge, the power uader Article 227 of 
the Constitution shall not be exercised Minn such an order of the: 
District Judge ` pen Р ^ 


- 13. For the reasons aforesaid, I do not find any merit in this 
application under Artiole 227 of the Constitution and ACTA the 
application under Article 227 of the Constitution is rejected 


For the reasons eforesaid, both фе applications filed by the ^ 


petitionors are rejected but inthe facts and circumstances of this caso, 
there will be no order as to costa. 
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С CONSTITUTIONAL WRIT JURISDICTION | 
Before Mr. Justice Samaresh Banerjea 
Decision: October 15, 1996 
Mrityunjoy Singh .. Petitiontr 
å Versus | " 
State of West Bengal & Ог». "LS Opposite Parties* 


Motor "Vehicles Act, 1988—Non-payment of Motor Vehicles Tax, 
additional tax and special foe— Vehicle seized —Erading Government 
Itevenue —Forged document produced— Practising fraud upon the Court— 
Vehicle not liable to be released. 


` Tho vehicle of tho petitioner bearing Registration No. WML-1995 
while proceeding through Cuttack in Orissa was intercepted by Motor 
Vehicles Inspector and certain documents including Registration Certifi- 
cate, Perot and Tax Token were seized. Thereafter on or-about 
2nd March, 1996 when the sad vehicle carrying some goods was pasnng 
tbrongb Burdwan District war intercepted by tho Motor Vehicles 
inspector, Burdwan and the driver produced the documents of the 
vehicle which were then in his possession ав other documents were seized 
by the Motor Vehicles Inspector, Cuttack. The vehicle in question was 
als> seized іп this connection. The petitioner thereafter filed the writ 
petition challenging the seszure of the vehicle and an mterm order жав 
also issued for release of the vehicle on furnishing bank guarantes 
The respondent after appearance fled an application for vacating or 
modification of the sard interim order with the contention that the dues 
from the petitioner towards Motor Vehicles Tax, additional tax and 
веста] fee would amount to Rs 2,02,875/ and ae auch the petitioner 
їз nor entitled to release of the vebicle 
The Court dismusiog the writ petition and vacating the interim 
order regarding teloase of tho vehicle, ` 


HELD : Right from tke beginning sald "Mrityunjoy Singh and 
Dhananjoy Singh procaeded im a pre-planned manner for the purpose of 
getting the said vehicle released through order of the Court by commisiing 
fraud upon the Court, Not only copes of forged and manufactured 
documents were used In the writ petition as Annexure to the some, eyen 
there was Impersonation of Mrityunjoy-Singh by Dhananjoy Singh by 
presenting himself to be Mrityunjoy Singh and signing In the V okalatnara 
аз idrityunfoy Singh. The whole motive appears to be evade Govern- 
ment revenue. and 10 get the vehicle released and by obtaming an order 

& of the Court by mis-representing the facts and using forged documents 
`‘ and thereafter to avold the process of the Jaw by removing the vehicle 10 


*с, о. No. 6137(W } of 1996 i 
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an unknown destination and br pretending that (he writ application was 
never moved by the writ petitioner and therefore he was no way responsible 
for the same. 3 s f Para 14 ) 


|, Гіз, being the specific case of the respondents that further amount 
of tax and additional tax and penalty is due in respect of the sald vehicle 
the petitioner cannot be permiticd to avoid the process of law, or evade 
payment of Government Revenue. He has also violated the specific 
order passed-by this Court for production of the vehicle and also condition 
of the Interim ‘order for production of the vehicle when directed to do so 


by the respondent No. 2. ( Para 17 ) 
'Mr Binodh Bikart Girt and Yamin Ali . ^. for the Petitioner 
Mr Subod Chandra Ukiland Mrz Chabi Ray А 
зше forthe Dy Commissioner of Police 
Мг. N.I Khan . forthe Opposite Parties 


The Judgment of tbe Court was as follows :— 

: The present Writ Application was moved by the writ petitioner 
Sri Mrityunjoy Singh through his learned Advocate on record 
Mr. Samarjtt Ghosh on 10th May, 1996 challenging the seizure of the 

E vehicle of tho petitioner bearing Registration. No WML-1095. It was 
alleged in the writ petition, jater alia that the said vehicle war ргосес- 
ding through Cuttack тп Orissa when 11 was intercepted by the Motor 

Vehicles Inspector and certain documents including Registration 
Certificate, Permit and Tax Token ware seized by the Authorities at 
Orissa for taking farther action forcarrying goods allegedly without 
billofloading. It was further alleged In the writ. petition, that on or 
about 2nd March, 1996, when the said vehicle was carrying some goods 
and was passing through Burdwan District the said vehicle was intercep- 
ted by the Motor Vehicles Inspector, Burdwan. Не asked For production 
of relevant documents; the driver of the vebicle produced the documents 
whioh were in his possession before the Inspector and allegedly explai- 
ned to the Motor Vehicles Inspector thet tho othe: relevant documents 
of the vebloles were seized by the Authorities in Cuttack and hence the 
said driver produced. xerox copies of such other documents including tax 
token showing payment of tax. It was alleged in the petition inspite 
of the same the said Inspector, Burdwanseizod the available documents 
and issued a eelzure list and the petitioner was asked to appear 
before him on.27th March, 1996 


. 3 It is on tho aforesaid averments made in the writ petition this 
Court prima facie boing satisfied that the vehicle of the potitioner could 
not be solzed for want of décuments when the driver of the vehicle 
produced before the Authorities xerox copies of tho same and his 
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авышу to produce the documenis was apparently beyond his control 
the same boing seized by the Authorities at Cuttack, an Interim order 
was granted on 10th May, 1996 to the effect thatin the event the writ 
Petitioner furhishes a Bank Guarantee amounting to Rs, 75,000/- in 
favour of Motor Vehicles Inspector, Burdwan, the vehicle In question 
shall be released to the petitioner forthwith It was further directed 
that the petitioner would be Hable to produce the vebicle as and when 
directed by the respondent No. 2 until farther orders of the Court, 


3. Itis also to be placed on record that on the sald date before 
such Interim order was granted this Court 'initis]]y wanted to direct 
furnishing of a Bank Guarantee for a higher amount. But as ће 
learned Advocate on reoord appearing for the petitioner after taking 
instructions from bis client who was present in Court expressed the 
+ inability of the petitioner to furnish Bank: Guarantee for a higher 
amount It was ultimately direoted that Bank Guarantee for Rs. 75,000/- 
shall be furnished. 


4 Thereafter on furnishing such Bank Guarantee the vehicle was 
released by the respondents 


5$, Subsequently an application for vacating and/or modification 
of the said interim order was filed on behalf of the respondents conten- 
ding, inter alia, that the dues from the petitioner towards Motor Vehicles 
Tax, additional tax and spécial foe would amount to Rs 2,(2,375/- from 
3tst October, 1991 to 3lst May, 1996 approximately and therefore 
under tho provision of the-Motor Vehicles Act the petitioner cannot 
obtain release of vehicle on furnishing -of Bank Guarantee for 
Ra. 75,000/- only and the petitioner therefore should be directed to 
furnish Bank Guarantee for the entire amount While moving the 
aforeesid application for vacating interim order the learned Advocate 
appearing for the respondents further submitted on the said date namely 
on 27th August, 1996, that in the meantime on enquiry from the appro- 
priate authorities it has been ascertained by the respondents that the 
documents which were produced by the petitioner before the respondents 
and copies of which were annexed to tho writ petition, namely, tax token 
showing payment of Tax, National Permit eto., are all forged documents. 
The respondents however on,the said date were directed to file an 
afidavit ın respect thereof. Thoreafter an affidavit in-opposition was 
flled by tho respondents In such affidavit specific allegation was made 
by the respondonts that’ on, enquiry from Texing Officer they havo been 
informed by the said RTO that no such Tax Token was cvor issued by 
them a purported copy which were annexed to the writ petition showing 
paymentof road tax upto May 1996 The communication between 
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ihe RTO and the Taxing Officer were annexed to the affidavit. It was 
further stated in the said affidavit that a comparison of the sale letter 
slong with the Rogistration Certificate would indicate that суор the 
Chassis No, in respect thereof didnot tally. It was further indicated 
Inthe said affidavit that even the National Permit a copy which was 
annexed to the writ petitioner appear to be fictitious because on enquiry 
by the respondents they have been informed by the appropriate authori- 
tles that no such National Permit was issued by them. ` 


6. But before filing of such affidavit, on 27th August, 1996, at the 
time of hearing of the application for vacating interim order when 
copies of such correspondence with the appropriate authorities were 
produced betore the Court by Mr. Khan the learned Advocate appes- 
ring for the respondents and ıt was submitted all such documents, copies 
of which were annexed to the writ petition were forged documents, tbe 
Court. permitted. tho respondents to immediately encash the Bank 
Guarantee; It was further directed on 27th Auguat, 1996, that the writ 
petitioner Sri Mrityunjoy Singh of 2/3, Bkbalpur Lane, Caloutta-23, 
shall remain present in the Court on the next adjourned date and he was 
also directed to produce the vehicle before the Officer in-Charge, 
Burdwan, Police Station. - On the next adjourned date however neither 
the petitioner appeared before this Court inspite of such order nor such 
vehisle was produced before the Officer-in Charge, Burdwan, Police 
Station as directed Оп the contrary on 10th September, 1996 in course 
of the hearing of the application for vacating interim order attention of 
the Court was also drawn by ths learned Advocate appearing for the 
respondents that the address of the writ petitioner 1а different from the 
address given in the Rogistration Certificate,acopy of which was 
annexed to the writ petition Inasmuch as whercas in the writ petition 
such address was given as 2/3, Ekbalpur Lane in the Registration Certi- 
flcate the address of the petitioner was given as 99/2, Ekbalpur Lane 
Thereafter it also appeared to this Court on examining the writ petition 
that ın tho affidavit affirmed in tho said writ petition the writ petitioners 


_address was originally typed as 48, Trenching Ground Road, Caloutta, 


which was subsequently stuck out and was changed to 2/3, Bkbalpur 
Lane by writing 10 band." 


7. As the petitioner was not appearing before the Court mapite 
of the order of the Court and therefore there was every reason to believe 
that the petitioner was deliberately avoiding the process of law now 
that his misdeeds have come to light, I directed the Dy. Commissioner 
of Police, Detective Dept..of Calcutta to ensuro his presence cn the next 
adjourned date and to bring him under arrest, if necessary. 


„= 


a 
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„8. On the next “adjourned date, that is on ать September, 1996, 


-it appeared from the, report of the Dy. Commisslóner of Police, Deteo- 


tive Dept., Calcutta, that on enquiry at 2/3, Ekbalpur Lano, the writ 
Petitioner could not be found out andit was- detected thet he never 
resided in the sald address апі, that ultimately on enquiry it was foumd 
out that the petitioner із 'а permanent resident of R/48, Trenching 
Ground Road, Calcutta-24, under Police Station Metlaburnj which is 
since renumbered as premises No. D-166, Trenching Ground Road, 
Calcutta-24. In the said report it was also stated that the brother of 
the petitioner informed the polico that the petitioner Sri Mrityunjoy | 
Singh had gone to Bangalore on 4th September, 1996, and would сото 
back between 10th of October, 1956, and E5th of October, 1996. 


9. After going through the report as it appeared to this Court 
that such story made out about the non- avallability of the petitloner for 


7 going to Bangalore was not bellevable for the reason indicated tn the 


order dated 17th September, 1996, this Court also issued suo motu a 
rule for contempt against the petitioner for wilful and deliberate 
violation of the order of the Court dated 27th August, 1996, by not 
appearing before this Court and by not producing the vehicle before the 
Officer in-Charge, Burdwan Pole Station. 


10. On27th September, ‘1996, the petitioner Mrityunjoy Singh 
was produoed by the police under arrest before this Court. Mr. Binod 
Bihari Girl with Mr Yamio Ali appeared for the. sald petitioner being 
engaged by'Mrityunjoy Singh contending, inter alia on that day, the 
petitionec Mrityunjoy Singh never moved the petition and he never 
instructed the Advocate on record Mr Samarjit Ghosh to move tbe writ 
petition and the signature on the Vokalotnama in the writ petition 1s not 
his signature and there was every probability that someone else imper- 
sonating Mrityunjoy Singh moved the ‘writ petition. It‘ was further 
submitted that Mrityunjoy Singh is too young and is a student of 
Bhawanipur Education College. On the samo day in -courte of -hearing 
the Motor Vehicles Inspector, Burdwan who was present in the Court 
and was Instructing Mr. Khan appearing for the -respondents identified 
Srl Dhananjoy Singh son of Amar Singh, elder brother of Mrityunjoy 
Singh to be the person who communicated the order of the Court to the 
said Inspector (Non-technical) namely Sri Biswa]t Majomder and 
obtained tho release of the vebiclo 


11. On the aforesaid date that is on 27th берей; 1996, a 
stand was also taken on behalf of the petitioners Mrityunioy Singh by 
sald learned ‘Advocate Mr. Binod Bihar! Gir! that vehicle [n question 
was sold by the petitioner to one Bijoy Pandey of Panthati in the year 
1994. The Dy. Commissioner was also directed to enquire Into all such 


> 


PES 
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matters, On the next adjourned date that rs on 4th October; 1996, the 
Dy. Gommissloner of Police, Detective Dept submitted another report to 
the effect that on enquiry the aforessid Bijoy Pandey could not be 
traced та bis addréss ethor at Dunlop .or Panibati supplied by 
Su Оћапапјоу Singh, elder brother of the petitioner ; but, on 3rd 
Ootober, 1996, the said Police Authorities however could trace the 
vehicle inquestion and seized tho same under the order of the Court 
which is now being kept in custody іо (ће office of the Dy: Commissio- 
ner of Police, Detectlve Dept. under the order of the Court On 4th 
October, 1996, a number of documents were flled by Mr: Girl appearing 
for Sr Mrityunjoy Singh including a purported money receipt granted by 
Sri Mrityunjoy Singh for the sum of Ra. 85,000/- for the purported sale 
of the said vehicle to sald Bijoy Pandey Such documents were kept in 
` reóord. Subsequently another report has been submitted by the Dy. 
Commissioner of Police, Deteotive Dept , Calcutta, dated 11th October, 
1996, wherefrom It appears that an Officer of the Deteotive Department 
proceeded to Сапһап of Assam 1n-search of said Bijoy Pandoy and the 
vebicléin question but Bijoy Pandey ‹ could not be traced there. ` 


12. It is also tọ- be placed on record that up till now the tud -` 
Bijoy Pandey to whom allegedly the vehicle was sold "by the petitioner 
in 1994 could not be traced. 


^ 13. Areport has been submitted iby the Police that tho said 
Dhananjoy Singh, the elder brother af the petitioner hag made a number 
of aigoatures voluntarily E Mrityunjoy Singh А comparison of such 
signature with the signature appearing. in the Vokalotnama of the-writ 
petition indicates that such signatures have been made in such Vokalot- ' 
пата as also in the said, documents in the sams hand writing‘ and 
therefore there isa very strong probability that the writ petition was 
moved by the sald Dhananjoy Singh,'the elder brother of Mrityunjoy 
Singh impersonating as Mrityünjoy Singh. Іа fact, it 18 alio (о be 
7 placed on record, the Advocate on record of the said writ'petitlon 
Samarpt Ghosh in. Court оп а query by the Court, also Identified 
Sri Dhananjoy Singh as the person who instructed him to move the writ 
pstiuon representing himself.as Mntyunjoy Singh. Е 


14. tt will thus appear from the facts stated above that right 
from the beginning said Mnaityunjoy Singh and Dhananjoy Singh 
proceeded in a pre-planned manner for tho purpose of getting the said 
vehicle released through order of tho Court by committing fraud upon 
the Court. Notonly copies of forged and manufactured documents 
wore used in the writ petition as Annexure to the sume, even there was 
impersonation of Mrityunjoy Singh by Dhananjoy Singh, by presenting- 
himself to be Mrityunjoy Singh and signing in the Vokalotnama as 


' 
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Mrityunjoy Singh. The whole motive appears to be evade Government 
revenue.and to get tho vehicle released and by obtaining an order of the 
Court by mis representing tho facts and using forged documents and ^ 
thereafter to avold the process of the law by removing the vehicle to an 
unknown desunation and by pretending that the writ application was 
never moved by the writ petitioner вій therefore ho was no way 
responsible for the same ` - 


15. After examining the materials produced before this Court [rn 
also the said police reports 1! appears to this Court even the aforesaid 
person Bijoy Pandey whom the wiit petitioner claims to have transferred 
the vehicle in question in 1994 is non-existent and such a story was 
made out by the petitioner to avoid the process of the law and to remove 

-tho vehicle Apart from the fact such Bijoy Pandéy carnot be traced 
elther 1a address supplied by said Sri Dbananjoy Singh or in &Dy other 
places, the documents showing transfer of -tho vehicle to sald Bijoy 
Pandoy on payment of Rs, 85,000/. by him produced by the petitioner 
Mrityunjoy Singh before this Court through Mr Gir also appears to be 
manufactured one Such documents have produced in original ; but if 
such a sale really would have taken place such documents specially the 

“receipt showing such payment should’ have been in posiéssion of the 
transferee Bijoy Pandey and could ‘not have produced by the alleged 
transferor Mrityunjoy Singh ^: - ы 


16. The: petitioner Mrityunjoy Singh therefore also docs not 
7 appear to this Court to be innocent at All but very much involved along 
with bis elder brother Dhananjoy Singh ın the matter of commission of 
such fraud йроп the Court. ` 


17 The same now having come to light and it ш being the specific 
> casc'of tho respondents that further amount of tax and additional 
tax and posalty is duc imn respect of the said vebiclo the’ petitioner 
cannot be permitted to avoid the process of lew or evade payment 
of Government Revenue in the manner aforesaid Но has also 
violated the specific orderpassed by this Court for produotion of the 
vehicle аз .also condition of the interim ordo? for produotion of the 
vehiole when directed to do so by the respondent No. 2. 


18 For the reasons aforesaid Iam of the view tho interim order 
whioh was granted by this Court cannot remain and the same is liable 
to be vacated Fa i 


19. That apart tbo writ Court being also a Court of equity can 
heardly come to ard of a'person who not only has not come'before this 
& ^ 
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Court with clean’ hands but consciously attempted to defraud tho 
Coart. 


20. The writ application is also therefore liable to be dismissed, 
and tho samo 1s hereby dismissed, with costs assessed at 200 G. M. to be 
paid by tho petitioner to the Taxing Officer Motor Vehicles Department, 
Burdwan, All interim order stand vacated. ; 


21. Since the -petitioner obtained an interim order from this 
Court by practising fraud upon tbe Court and by using forged documents 
“inthe manner aforessid and thereby evaded payment of Government 
Revenue, I direct that the vehicle in question seized by the Dy. Commi- 
asioner of Police, Detective Department shall be handed over to:the 
Taxing Officer Motor Vehicles Department, Burdwan and the said 
Authority shall be entitled. to recover the amount of Tax and Penalty 
which was due to be paid in respect of the said vehicle by selling the 
fame in public auction 


Since the. petitioner Mrityunjoy Singh and his elder brother 
Dhananjoy Singh in collusion with each other have practised fraud upon 
the Court in the manner aforesaid and obtained order from the Court 
by using documents which appears to be forged and fabricated and the 
said Dhananjoy Singh the elder brother of the petitioner has also made 
impersonation in the manner stated above, I direot that tho Registrar, 
Appellate Side, of thls Hon'ble Court wil] file a complaint against 
Sri Mrityunjoy Singh and elder brother said Sri Dbananjoy Singh for | 
their prosecution before the Chief Metropolitan Magistrate, Banksball 
Court, Calcutta, under appropriate provisions of the Indian Penal Code 
along with the copies of'all relevant documents and the said learned 
Magistrato on filing of such complain shall take all steps against the 


said persons la accordance with law as expeditiously as possible. - 
8.K.G. 


s s 
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[ CIVIL APPELLATE JURISDICTION ] 
^ Before Mr. Visheshwar Nath Khare, Chlaf Justice and 
Mr. Justice Barin Ghosh 
-Deciston: March 3, 1997 


Union of India & Ors ы o. РСС Tus Appellants 
Versus 

Medan Lall Ram ыыы Respondent* 

+ AND 

Madan Lall Ram а. ЩЩ Appellant 
Versus 

Union of India & Ors | .. .. Respondenti* 


Railway Service Conduct Rules, 1966—Rule 18 sub гаје 3— Asset 
disproportionate to the Income—Not declaring the acquisition of ssset to 
the employer—Asset acquired by some other person in the name of adult 
sou—Not asset of the employee—No obligation of the employee to submit 
declaration—Disciplinary proceeding falls—Employee entitled to all bene- 
fits during the period of compulsory retirement. 

The writ potitioner an Assistant Sub-Inspector of Railway Protec- 
Чоп Force of Eastern Railway was placed under susponsion on the 
ground that a disciplinary proceeding was contemplated against bim and 
subsequently was charge sheeted on the ground of gross misconduct for 
Increasing his assets disproportionate to his income. Thereafter disci 
plinary proceeding was conducted- by the Enquiry Officer where in his 
report held that the charge No. 1 regarding possessing assets dispropor- 
tronate to his income was not substantlated but the other charge regar- 
ding submission of declaration about the purchase of the lorry in the 
name of his son was substantiated. On the basis of thia report the 
petitioner was compulsorily ‘retired from service by way of punishment 
by the Disciplinary Authority Tho appeal before the Appellate Autho- 
rity preferred by the petitioner was dismissed. The Petitioner accor- 
dingly preferred a writ petition~before the High Court. The wnt 
petition was allowed as a result of whioh the order of compulsory 
retirement was set aside and the perlod during which he was under 
compulsory retirement would be treated as extra-ordinary leave. Being 
aggrieved the Railway Authority as well the petitioner preferred appeal. 


Dismissing the appeal of tho Railway Authority and allowing the 
appeal of the petitioner, the Court, 


HELD: The Rule obliges a Railway servant to report to the 
Government if he enters into a transaction in respect of an immovable 
property either in kis own name ог-1н ihe name of any member of his 


"Р. M. A. No. 112 of 1996 & С.О T. No. 673 of 1996 
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family. If the Rallway. servant does not enter into a transaction, but 
someone else enters [nto a transaction in the'name of any member of-his 
family, the Rule does not oblige the Railway servant to report such 


transaction to the Government In respect of charge М№. 1, П жаз , 


accepted that the transaction in respect of the truck in question was 
entered by a third person, witha major. son of the petitioner. In such 
circumstances, the subject Rule did not make it obligatory on the part of. 
the writ petitioner to report such transaction to the Government. 

` ( Para 13 ) 


Simply because the writ petitioner had contended im his defence 


siatement that as he was unaware about the service conduct| Rule he did 
moi submit the declaration for purchasing the subject truck, it could mot 
be held that he violated the service conduct[Rule Jf the hule does not 
make Ít obligatory on the part of the writ petitioner to submit a declara: 
tion im respect of purchase of an asset made by his adult son with the 
money provided by hir grandfather, then non-furnishing of a declaration 
in regard 10 such purchase cannot be said to be in violation of the service 
conduct/Rule. S uem Ж ( Para 14 ) 


When an Illegal order of dismissal із set aside as a Rüle the 
emplayee is entitled to all the- benefits to which he was deprived of by 
reason of such Шева! order. & ( Para 17 ) 


The order of dismissal in the instant case was passed de hors in 
Rules and without authority. It had and has no sanctity of law. At was 
created by taking recourse to somethiag which was not in existent. 
The order was, therefore,a vold order. Once that order was set aside, 


It should be deemed that the same was not in existent and therefore, the < 


"writ petitioner cannot be deprived оу the benefits to which he would 
$ have been otherwise entitled to but for the sald-void order ( Para 24). 


Cases referred to : — 


(1) Debendra Pratap Narain Ка Sharma y State of Uttar Pradesh, 
-  » AIR 1961 8C'1334 Nt 
(2), Union of India v. Sri Babu Ram Lalla, AIR 1988 SC 344, 


Mr. Kaxi Md, All and Asok Banerjee - ‘for the Appellants” 
Mr. Achin Kumar Majumder and, Rajib Kundu... E the Respondent 


The judgment of the Court was as follows :— ~ 


Ghosh, J.: Those two' appeals arise out of a common judgment 
and order of a learned Single Judge of this Court, dated 14th Decem- 
bor,- 1995, passed in а writ petition. Ono of the appeals has been 
preferred by the Railway- Authorities. and the ‘other by the writ 
potitioges, 


. 


` 
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2.. The: writ petitioner was an Assistant Syh-Igspector of Railway 


E Protection I Force of Eastern Railway. . He was placed under susponsion 


by: an. order dated 2th June, | 1992 on the ground that a disciplinary 
proceeding is contemplated арашы him’ Thereafter the writ petitioner 
was ‘sorved with a charge ian dated 16th July, 1992 which contained 
the following charges : — 


(a) For gross misconduct in that Sri M. L Ram, ASI/Cash 
Guard/Coy, Liluah has incfessed bis assets by his disproportionate 
inoome by having а new truck No 8251 in the name of his son 
Sri Promode Kumar Prasad who had no adequate income commen- 
surate to the assets as above 


(b)- Sri M. L. Ram, named above also did not declare about 
purchase of the said аззо in the name of his gon, named above, 
ped ‘the Administration. and thus violated the service conduct/ 
Rules 


3. By thaf charge sheet, the Enquiry Officer was nominated and 
time was fixed for conducting engyiry No reply to the charge sheet 
was sought f for. 


4. During the course of enquiry, witnesses of both sides were 
examined. Documents were produced And after considering the 
samo, Enquiry Officer found that all admitted that the initial amount of 
Ra. 1,01 ,544/- was paid to Sri Promode Kumar Brasad, son of Srl M. L. 
Ram by Late Biswanath Р Pre sed | (grandfather of Promode Kumar Prasad) 
for purchase of the 1 rry and as such ‘charge No. 1 has not been proved. 
Aa fogar ds charg No 2, the Enquiry Officer observed, that ‘ASI M. L. 
Ram admitted in his .defénce statement that becauso of his unawareness 
about the service Conduct/R шо, he did not submit the declaration for 
the purchasing of tho lorr? to, the name of his son by his uncle 
Late Biswanath Prasad before the Administration and therefore, charge 


.No.2for not submitting declaration about the purchase of now asset 


has been proyed. ` He “then concluded that Sri M L Ramis not found 
gujlty of charge No. 1, but in to far as charge No. 2 1s concerned, the 
finding was “họ falled to submit deolaration about the purchase of said 
анон in the name of his son before the Adminutration and thereby 
violated service conduot/Ru[es* ls well proved, Hence, he is guilty of 
the 2nd chargo.” 


5. The Disciplinary Authonrty thereupon issued а notice of 
"punishment to the effect as follows: — 


“I Rave decided that you are responsible in the above case and 
have passed the following orders: that you are compulsorily retired 
юш service with immediate effect.” 
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6. Thereafter, the Dis ip'ingry. Authority found Sri M. L. Ram, 
the writ petitioner, guilty of serious charge and ordered, ho should be 
compulsorily retired from service with immediate effect in tho interest 
of Administration. In passing the seid order, tho Discplinary 
Authority presumed that charge No. 1 had been established. The 
Opinion expressed by. the Disciplinary Authority, to the effect that 
handing over of the initial money over one lac of rupees to the son of the 
writ petitioner by his grandfather for purchase of the said truck does 
not appear to be logical and convincing, was not based on any material 
on reoord. 3 а 


7. Against the said order of the Disciplinary Authonty, 
Sn M.L Ram, the writ petitioner, preferred an appeal before the 
Appellate Authority. The Appellate Authority dismissed the appeal 
holding that the ples of ignorance of Rales, cannot absolve an offender 
of the charge of offence. 


8 Sri'M.L Ram, writ petitioner, thereafter challer ged the order 
of dismissal passed by the Disciplinary Authority as wellas the order 
of the Appellate Anthority by filing a writ petition, which was disposed 
of on contest by a learned Single Judge of this Court, by an elaborate 
judgment and order, which is under appeal, the ordering portion 
whereof 1s as follows :— 


“Accordingly, both the orders imposing penalty of major 
punishment of compulsory retirement from service are set amde 
However, the writ petitioner shall be deemed to be of extra-ordinary 
leave ‘during the period he remained under compulsory retirement 
from service without any pay and this writ application is accordingly, 
allowed without any order as to costs.” ` 


9 The Railway ‘Authorities in the appeal preferred by them 
against the вата order sought to sustain the order of compulsory retire- 
ment on the ground that the plea of ignorance of Rules, cannot absolve 
an offender of the charge of offence — [t-was not urged that the charge 
No 1 had been established before the Enquiry Officer, nor it was urged 
that the opinion of the Disciplinary Authority, to the effect that making 
over of initial money to the son of the writ petitioner by his grandfather 
is not logical and convincing, 1s based on any material on record. On the 
Pleadings and materials on record, и was accepted that the son of the 
writ petitioner was a major and was nota minor a&t-the time of receipt 
of the money for purchase of the truck 1n question 


Й 


10 Inthe appeal preferred Бу the writ. petitioner ho contended 
"thatthe order of dismissal being an illegal order and the same having 
been set aside, be ought to have been reinstated with full back wages 


\ 


t 
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and all гасы to which he. would have been otherwise entitled to bnt 
eoald not get by reason of tho asid ilegal orders. 


11 ' During the ' course of -argument,-the Jearned Copnsel 
appearing for borh the parties rotted on the following Rule anà 
submitted that the sald Role and no other Rule goverra tbe feld :— ` 


' “Where a Railway servant erters into a transection in respeot of 
movable property either ın his own name orin the name of any 
member of bis family, be shall within one month from the date of 
suoh transaction Teport thy same to the Government if tho value of 
toch property exceeds Ra. 10,C(0 DO р, In the cate of Railway servant 
holding. апу Group-"A" or. 'B" post ora temporary Gazaited 
Officer or Вз 5 COO 00 p. 10 the case of a Rarlway servant holding apy 

` Group-"C*' or Group“ D post.” 5 i 

1? The aforesaid Rule is sub тшо (3) of Rule 18 of the Railway 
Service Conduct/Rules, 1966 - 


13. The aforementioned Rule obliges a Railway fervent to report 
ta the Government If he eaters intca tranmaction in reepect of. movable 
` property either in his own namo ‘or inthe osme of acy member of his 
family. If the Railway servant docs not enter into a transaction, but 
someone tise enters into & transaction ip the pame of any member of 
bia family, the Rule does not oblire tne Railway. servant to report such 
transaction to the Government In respect of charge No 1,10 was 
accepted that the transaction in re«pect of the truck 1n question was 
ontored by a third person, with a major son of the wnt petitioner In 

-rach circumstences, the subject Rule did not make it obligatory on the 
part of the writ petitioner to report cuch transaction to the Government. 
Froma resding of the subject Rule, it appears to us that the charge 
No, 2 could only be ssid to have been proved if charge No 1 had been 
. proved. - The charge No' 1 had two limbs, The fret one was acqui-]tion 
of the subject truck by the writ petitioner in the name of his son and 


* the second was that the sums involved inauch acquisition was beyond 


the reasonable resources of the writ petitioner Nope of these Imbes was 
proved. Thorefore, charge No 2 ought tohave been held not proved, 
since there wis no infraction ofthe subyect Rule by the writ petitioner. 


14. Simply because the writ petitioner had contended in bis 
defence ‘statement that as he was unaware about the service conduct/ 
Role he did not submit the declaration for purchasing. the subject track, 
it could not be held that he violated the sersice,conduct/Rule lt the 
writ petitioner was aware of the Еше he would have submitted that he 
was not required to furnish any such declaration Ifthe Rule does not 
` make it obligatory on the part of the writ petitioner to submit a decla- 


~ ration in respect. of purchase of an anet made by his adulti son With the 
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money provided by his grandfather, then non-furnishing of a declara- 
tion la regard to such purchase cannot be said to be 1n violatior of the 
service conduct/Rule. 


15. In that view of tho matter, we concur with the order of the 
learned Single Judge to the extent he set aside both the orders 
Imposing penalty of major punishment for compulsory retirement from. 
Service. 

16 Aa far back аз on 3rd November, 1961, a Constitutional 
Benoh of the Supreme Court comprising of five learned Judges, in 
(1) Debendra Pratap Narain Rat Sharma v, Staté of Uttar Pradesh 
reported in AIR 1961 SC 1334, while conndering а Rule which provided 
that the period of absence from duty shall not be provided as period” 
spont on duty unless such competent authority specifically directs that 
it shall be so treated for any specified purposes, observed :— 

“This Rule has no application to cases like the present in which 
the dismissal of a publio servant is declared invalid by a Civil Court 
and he is reinstated. This rule, undoubtedly enables the State 
Government to fix the pay of a public servant whose dismissal 1s set 
asido ina departmental appeal But in this case the order of dismi- 
за] was declared invalid in а civil suit. The effect of the decree of 
the civil sult was that the appellant was never to be deemed to have 
been lawfully dismissed from service and the order of reinstatement 
was superfluous. The effect of the adjudication of the Civil Courts 
13 to declare that the appellant had been wrongfully prevented from 
attending to his duties as a publio servant. It would not in sucb a 
contingenoy be open to the authority to deprive the public servant of 
the remuneration which he would have earred bad he been permi- 
tted to work.’’ 


17. Therefore, an adjudication that the order of the dismissal is 
illegal and consequent setting aside of the order of the dismissal 
presupposes that the order by which the employee bad been dismissed - 
1s not 1nexistont and by virtue of such non existent order If tbe emplo- 
yoo had been prevented from attending to his duties, the employer can- 
not be deprive the employee of the remunération, which he would have 
earned; 1f that non-existent order bad noi been passed or used against the 
employee to prevent him from attending to bis duties Thus, when an 
illegal order of dismissa! 18 sot aside as a Rule the employee 18 entitled 
to all the bénofits to which he was deprived of by reason of such illegal 
order. 


18. Tho Courts, however, exercising equitable jurisdiction curved 
out certain principles aì an exception to that Rule. There exceptions 


ra 
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were passed on equitable ` “principles, "T "during tbe period 
between the order of dismissal . and its ‘petting aside, if the employee was 
fruitfallyengaged otherwise then, to prevent unjust enrichment, the 
Court exercising equitable jurisdiction, directs that the émployee shall 
not be entitled to the financial benefits to which ho was deprived of by 
reason of the illegal dismissal order. Similarly; if tho Court sets aside the 
order of dismissal by giving benefit of doubt to the employee or by con- 
adoring the fact that bat for an evidence; which was otherwiso apparent 
but could not be .pinpointed for sustaining the dismissal order, the 
Court exercising equitable jurisdiction at times directs deprivation of 
flnanclal benefits to the employee concerned. Tho aforesaid two 
excaptionsto the general-Rule are, however, not exhaustive. There 
may be other instances whbre the Court whilo setting aside the order of 
dismusa] does not direct restoration, of tho benefits to which the 
employee was deprived by . reason of the order of dismissal which has 
been directed to be set aside 


19 While considering whother the benefits to which the employee 
was deprived should be restored or not, the Court of Equity isrequred 
to take note of the degree of the illegality of the order. This may be 
explained in this way that if tho Services of an employee is terminated 
by resorting to an utter illegal action, which has no nexus to the Rules, 
and if 19 auch а case,.despite tho. order of dismissal being set ando, 
the employees not given, the benefits to which he was deprived by 
reason of such Шева! order, then the same would itself tantamount to a 
p inishaient without committing a crime and lead.to giving a free hand 


ло the Disciplinary Authority to victimise their subordinates. 


20. Therefore, it ia the obligation of the Court of Equity to give 
reasons for not reitormg back, the benefits, to which an employee was 
deprived by reason of „an illegal order of dismissal wbile setting ande 
the sid order of diimuital, т.е when thé Court 13 райт an order ' 
against the general Rule. 


21 Ín this case, the learned Single Judge has not given any 
reasoa-for depriving the writ petitioner ofthe benoits to which the 


--writ petitioner Would Otherwise have been entitled | to asa general Rule 


after setting aside óf tho order of dismissal, which, was found to be an 
illegal order. 

‚ 22. The charge, ш the instant Gase Was that ine writ ннде. 
had acquired a truck in the’ name of, bis son. THe money invested for 
acquiring the truck was duproportionate to ihe income of the writ 
petitioner, And the writ petitioner did not give в declaration 1n regard 
to the aoquimtion of the truck to his employer. Before the Enquiry 
Officer, it was admitted that the truck ın question was acquired by the 
adaltson of the writ petitioner, It was also proved that the Initial 
purchaso price of the truck had been paid by the grandfather if the son 


Й 
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of the writ petitioner, "Thereforo, it was also admitted that the truck in 
question was neither acquired by tho writ petitioner, nor he had spent 
апу money for acquistion of tho same. In that event the writ petitioner 
had no obligation in terms of the Rules, set out above, to grve any 
deoleration, The order of termiaation, therefore, was utterly illegal and 
had been passed without any authority whatsoever 1019 nobody's case” 
that during the period between the order of dismissal and setting asice 
of tbe same, tho writ petitioner was otherwise fruitfully engaged In 
the matter of setting aside the order of dismissal, in thus. case, no benefit 
of doubt is required to be given to the writ petitioner. Even in these 
ciroumstances, if the writ petitioner is deprived of the benefits to which 
he would have otherwise been entitled to 1f that order of dismissal bed 
not been passed at all, then the same would tantamount to punishing 
the writ petitioner for a crime not committed by him Е 2 

23. In(2) Union of India v Sri Babu Ram Lalla reported in 
AIR 1988 SC 344, the Supreme Ccurt observed that since the ord r of 
termination of service of the respondent was rightly held to be a nullity 
he was entitled to be paid ва агу on tbe footing tbat.he bad always ^ 
conunaod in service and the void order was never inexistence in the eye 
of law. č 

24 Tho order of dismissal in the instant case was passed de hors - 

the Rules and without authority. It had апд has no sanctity of law. 
It was created by taking reconrre to something which was notin 
existence. The order was, therefore, a void order Once that order was 
set aside, it should bo deemed that the same was not existence and 
therefore, the wnt petitioner cannot be deprived of the benefits to which 
he would have beon other aise entitled to but for the said void order, 

25 In those circumstances, wo dismiss the appeal filed by the 
Railway Authorities and allow the appeal of the writ petitioner 

26. We, therefore, hold that the learned ‘Single Judge was right 
in setting aside both the orders imposing penalty of major punishment 
by way of compulsory retirement from service passed agamet tbe writ 
petitioner =, 

We, however. ret aside the direction of the Jearned Single Judge 
as contained in the order under appeal, tothe effect that the writ 
petitioner shall be deemed to bo on extra ordinary. leave during the 
period he remained under compulsory retirement from service without 
any pay We declare that the writ petitioner shall be entitled to all the 
benefits to which he was ontitled to but was deprived of by reason of the 
subject orders imposing penalty of major punisbrrent by way of compul- 
sory retirement from service. 

There shall be no order as to costs. . 

Khare, C, J.: Yagree. я S EN 


S. K. G. —— 


` 
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war, + sel CONSTITUTIONAL WRIT JURISDICTION ] 
i ` Before Mr. Justice Satyabrata Shika 
Decision : April 2, 1997. - 


2 ` 


Dahadsya Samabay Krishi Untayaa Samity Ltd. - ...... Petituoner 
бое © Verrus . 
Union of India & Om. - ‚л... Respondents” 


Manmi for selection of Dealers and Distributors—Indian Oll Corpo- 
ratlon—Laviting tender—Tenderer to arrange land for petro) рашр— 
Procuring land by the eprporáHion-— Violin of the terms of masnal aud 
teader но се—Маы fide. 


Lo Coustitetion of India—Article 14— Departure from essential con- 
dition of tender notico—Prorislons of Мана! for selection —Violative of 
the coastitutiona] provision. 


Pursuant to an advertisement for allotment of Retail-outlet 
dealership within P. S. Digha the petitioner . and also the respondent 
No. 5 submitted tenders The land which was offered by the respondent 
No. 5 for installation of the petrol pump -was not approved by ihe 
Indian Oil Corporation, The said Corporation, however, obtained 
land.from ‘Digha Development Authority by indenture. The Оп Selec- 
tion Board of the respondent Indian O1) Corporation prepared a panel 
consisting of the respondent No 5 and the peutuonor This was 
challenged by the peutroncr.on the grounds that as per notice inviting 
tender preference was to be given to the Consumer Co-operative Society 
‘and the petitioner being the only such society the inclusion of respon- 
dent No 5 was not justifed — It was also contended that the proposed 
site for the pump ‘is violauve of the recommendations of the Indian 
Roads Congress. n 

Allowing the writ petition the Cost, | 

HELD: А bare perusal of the manual for selection of dealers and > 
distributors together with the notice inviting, tendero dated 30 10 1995 
does not leave any room for doubt that a petrol pump could be installed 
only upon a land belonging to the déaler As the land offered by the 
respondent was xot-approved by the Indian Oil Corporation И could noi 
have considered Ais candidature ир the fact that di was selected by 

- the OU Selection Board. ; í Para 7 ) 


It was noi pari of tha job of the Indian оп Corporation to procure 

aland om behalf of. the dealer which- caused drainage of is own fund, 

N inasmuch as Ц has got setilement of the sald land on payment of a sum of 
» Ri, 32,81, 250j- ‘by way of Selami and by doing зо, the respondent 


*с.о. No. 1977140) of 1996 ` = єў 
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Corporation has not only gone beyond the notice inviting tender but has 
travelled bayond its own policy decision namely manual for selection o' ` 
dealers and distributors ( Para 7 ) 

It ts not disputed that there had been a flagrant violation of the 
provisions of the said manual Had it been known to the persons who 
did not have suitable lands that they also would have entitled to be const- 
dered pursuant to the sald notice inviting tender, as Indian Oll Corpora- 
tion may also procure sultable land on their behalf. they would have also 
offered their own candidature Such deviation or departure [n respect 
of am essential condiiion of the notice is violative of Article 14 of the 
Constitution of India. The conduct of the respondent Corporation by 
obtaining settlement of the land is also against its own policy decision, 
although it could тог have made any deviation or departure therefrom, 
inasmüoh as the same would attract Article 14 of the Constitution of 
India. а ў К и ( Para 8 ) 

A finding of mala fide on ths part of the respondents can be arrived 
ai froma cumulative effect of various conduct on is part In the instant 
case, the mala fide on the part of the respondent Corporation is apparent 
on the fact of its own records. : ( Para ) 
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of Indta & Ors., AIR 1979 SC 1628 
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(4) AIR 1993 Bombay 10 
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Mr L.C. Bihani, Naba Kumar Das and 


Ananta Kumar Nanda tue . for the Petitioner 
Mr. Sibdas Banerjee and Н K.Lahr aes for the Respondents 

, Mr. A; P. Sircar, S K. Debnath and 
Я S К. Sanyal ү- for the Respondent No. 5 
` Mr. P.K Ghosh aa, for the Respondent No. 2 


The fidgment of tbe Court was as follows :— 


The petitioner bas, filed the aforementioned wnt ae 
clalming, inter alia, the following reliefs :— 


(а) A Writ of Mandamus, or а writin .the nature thereof 
commanding the respondents to act and proceed 1n accordance with 
Jaw directing the respondent authority to allot dealership of Retail 
“outlet at Digha in favour of the petitioner-society by giving prefe 

+ zenco to the petitione: in relation to unemployed Graduate individual 
"person as per conditions and promises made in the Advertisement 
published in tho Ananda Bazar Patrika ор 30.10.1995 by (Marketing 
Division) Bsstern Region, within R specified penisa as may bo 
specified by this Hon'ble Court, 


(b) A Writ of Certioran ora writin the nature бето! requi- 
‘ring the respondents to certify and transmit a!l records of the instant 
case во that conscicnable Justice may be rendered by cencelling the 
proposal for allotment of Dealership for the establishment of Retail- 
outlet of Indian Oil Corporation Ltd. at Digha 1n favour of the 
respondent No 6 as.per the Advertisement published by the said 
Company In the Ananda Bazar Patrika dated 30th October, 1995.” 


2. Tho fact of the matter ıs not much in dispute — Pursuant to an 
advertisement the potitioner as also the respondent No. 5 submitted 
tenders for allotment of Retail-outlet dealership wi hin P. 5. Digha. As 
-på the notice inviting tender al) things been equal, preference was to 
be given to a Consumer Co-operative Society. The potitioner contends 
as it was the only Consumer Co. operatrve Society, the Oil Selection 
Board committed a mustake in preparing A panel consisting of the 
respondent No. 5 and the petitioner. Я " 


„З Admittedly the land which was offered by tbe respondent 
No Sfor installation of the petrol pump was not approved by the 
Indian Oil Corporation. Indian Oil Corporation, however, obtained 
lands from Digha Development Authority in terms of an indenture 
dated 2521997. It has further been stated that the site of the said 
proposed pump is violative of Claure 4 ] of the recommendations istued 
bythe Indian Roads Congress entitled Reoommended Practice for 


` 
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Location and Lay ont of Roadside Motor. Fuel Filling and Motor Fud 
Filling cum service statrons; 10 terms whereof а clear distance be ween 
two adjacent fuelling statrona of not Jess tran 300 meters shouid be 
maintained 3 


4 Mr.Sircar, learned Сооп! appearing on behalf o^ the 
private respondent, however, submitted that tho petitioner за no! а 
Consumer Co operative Society and, thus, и has not locus to f'e the 
impugned writ application The leamed Counsel submits that the 
question of selection of a person fit to be granted a Retail-outlet 
dealership having been entrusted to the Ои Solection Board, this Court 
should not laterfere in the matter The learned Counsel appearing on 
behalf of the Indian Oil Corporation and the Oil Selection Board sub- 
mitted that the petitioner has merely a right to а preferential treatment 
only when both the parties are found equal in all other respects. It was 
sübmitted that in the Manual for Selection of Dealers and Distributors 
published by the Respondent-Corporation it bas been laid down that 
extension of the validity of the time limit relating to offer of site for 
installation of fuel filling station may be allowed by the competent 
authority ın suitable cases, is. beyond a period of 9 mopntbs The 
respondent No 5 arranged and gave inspection of sie to the Indian 
Oil Corporation which was not approved wheresfter, for the benefi of 
the consumers, the private respondent was advised. to provide a suitable 
aite ‘at New Digha area, As no private land was available at New Digha, 
the Indian Oil Corporation approached the Digha Development 
Authority and a plot of land was arranged for the respondent No 5 
and extension of time for tho sard purpose was also allowed ` 


5. The notice inviting tender as contained in Аппехого-“В” to 
thèwrit application whioh was publshed in Ananda Bazar Patrika 
on 30.10.1995 clearly states that the proposal for the appointment of 
dealership for Retail-outlet by the Indian ОП Corporation was to be^ 
considered in respect of a land situated in the areas stated therem under 
the ownership of the dealer. х ЛӘ лз. 


6 "The respondent Corporstion, thus, could not have acted 
beyond the aforementioned notice Inviting tender It is not disputed 
that Oil Selection Board prepared в рал.1 where the name of the 
respondent No. 5 was at senal No. 1 and that of the petitioner was at 
аспа! No 2 The Manual for Selection of Dealers and Distributore 
provides :— | 

*4) Procure a вшіаЫе plot of land either purchased or leased 
initially for a period. of 10 gears with renewal option thereafter for a 
minimum period of 5 years for providing storage/dispensing facilities, 
The same has to be got cleared from the Divislon/Regional/ Arca 
Office in writing. 


' ^ 
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oat)? Pincus all- Angnoialothor arfengements for ерга! the 
кар . 


tus t t 


` A constant follow up should be-maintamed by the field forco 

~> toonsure that the dealer/distributor-select is given all possible 
5 assistance to complete the formalities as stipulated in the LOL 
within 4 months If no progress’ ls made by the dealer/di«tributor- 
select within tho period of 4 montbs immediate action should be 

` taken to withdraw tlie LOI and issue а fresh LOI to the second 
candidate SIUPABCHod, 1f any, after taking approval of the competent 


, authority. . Y a 


Та саве where the _dcaler/distributos- select bas made mficent 

progress but “due to `сегівіп genuine diffloultrea it hae not been 

- possible for him/her to fulfil the conditions lad down in tho LOL 

within 4 months, such oases should be taken up at the Divisional 

level for taking approval of the competent gutbority for extending 

7 the validity of the time limit of thé LOL The competent authority 
аву extend the ume limit by another 2 months 


In case even a‘ter a репой of 6 monihs (nial 4 months + 
extended 2 months) the dealer/distributor-&lect due to ‘genuine 
~ -problems fails to ҒОЙ! the conditions aid .down ш the LOI, the 
> same should, bs reviewed at the Divtsional/Reatonal/Area Office 
"devel. Thereafter, if -felt necessary, such cases ahou'd be forwarded 
tothe Competent Authority for grant.;of- further extension. For 
this purpose, while * forwarding such, cases to the Competent 
Authority following procedure should ! be мају &dbered to by 
Divuntoral/Regtonal/Ares Office. 

a) A-letter from the party indicating: the progress made and 
assuring that tho facilities would ibe arranged as mentioned in the 
LOI, should be taken. 

'b) A report from th ао) / Regional ] Area Office 
indicating, the progress made by the party and their assesement 
whether the party would be able to arrange the facilities as mentioned 
in the LOI within the extended time, should bé attached — Extension 

'of time should be recommended by Furmonat] Regional / Area 
~ Offloe, with full justification. - 


. In respect of the. alte for Retail-outlet/2/3 "Nhesier Retafl-outlet/ 
SKO-LDO dealerships and LPG distri butorships and show-room 
(for LPG). by: the dealer/distributor-select; the same has to be 
1nspeoted. by the-concerned oficials of the Divisional/Regional/ 
Area Office upon receipt of suitable communfcation Thereefter, a 
letter should be given, to the desler. / dittributor- select about ш 
сао ог сеа under. "Registered A/D.” 


a 
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v 57. А bare perusal of the aforementioned manual for selection of 
dealers and distributors together with ihe notice inviting tender 
dated 30.10.1995 does not leave any room for doubt thata petrol pump 
could be installed only upona land belonging to the dealer." In the 
Instant case, as the land offered by the respondent was not approved 
by the Indian Ot Corporation it could not bave considered his candiaa- 
ture despite the fact that it was selected by the Oil Selection Board 

' The respondent Corporation could not have also ‘changed the site frei > 
Digha to New Digha, which 1s a separate township and the lands situate 
therein belong to tbe Digha Development Authority The petitioner 
in Ite affidavit in-reply categorically ;stated ihatihe plot shown by the 
respondent | was out of Digha and thus the said respondent wàs incapable 
of furnishing a suitable. plot at Digha It is really a matter of great 
surprise as to why the Indian Oil Corporation which is a ‘State’ within 
the meaning of Article 12 of the Constitution of Indla went ont of its 
way when the dealer failed to fulfil the essential conditions of notice 
inviting tender by procuring a piece of land from the Digha Develop- 
ment Authority. It 1s not part of the Job of the Indian On Corporation 
to procure a land on behalf of the dealor which caused dialnage of its 
own fund, inasmuch as it has got settlement of the said land on payment 
ofasum of Rs 32,81,250/- by way of Selami and by doing so, the i 
respondent Corporation has not only gone beyond the notice inviting 
tender but has travelled beyond its own policy decision namely ‘арпа! 
for selection of dealers and distributors- 


8. The respondent Corporation has not produced any record to 
А show as to how the matter was dedit with In view of 118 own policy 
deoslon upon which the learned Counsel for tue respondents, heavily 
relied upon, it wes for the respondent to ‘satisfy ibis Court as to how 
and in what manner they took steps for implementation thereof йз 
'not disputed | that there bad been a flagrant violation of the provinoni of 
the ssid manual  Hadit been known to the persons who did not have 
suitable lands that they also would have entitled to be considered 
pursuant to the said. notice inviting tender, as Indian Oil Corporation 
may alio procure suitablo land-on their behalf, they would have also 
offered thorr Gwn candidature, Such a deviation or departure in respect 
of an essenua] condition of the notice inviting tender m violative of 
Article 14 of tho Conatitution of India Reference in this conneciion 
may be made to (1) Ramana Dayaram Shettyy The International Airport 
Authority of India and Ors reported ın ALR ,1979 SC page 1028. The 
conduct of the respondent Corporauon by obtaining settlement of the 
- land for the petitioner 18 also against sts own policy decision, although 
it could not have made any deviation or departure therefrom, inasmuch ^ 
as the same woald attract Article 14 of the Constitution of India. 


+ 


. 
t 
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Reference tn this connection may be made to (2) State of Mysore v. H. 
Srinivas Murit reported ín 1976(1) SCC page 817. Tho contract, there- 
fore, suffers from malice in law as the power of the respondent Company 
had been used for unaathorised purposes A finding of mala fide on the 
Part of the respondents can be arrived at from & cumulative effect of 
various conduct on its part. In the instant case, the mala fide on the 
part of the respondent Corporation is apparent on the fact of its own 
records. In (3) 4khlleshwar-Mishra у State of Bihar.and Ors. reported 
Іа AIR 1995 Patna page 10 relied upon a decision of tho Bombay High 
Court (4) AIR 1993 Bombay 10 it was held :— 


"While evaluating a plea of mala fide, quite often, tho Govern- 


~ ment files would give helpful clues. about objective facts А party, 


SA 


_ totally strange to the notingsin the le and the processing of tho 
. Papers, would not. be in a position effeouvely to mention with 
precision’ the events which twisted a given trend of opinion. The 
files, therefore, would throw such light when the Court is confronted 
with allegations of one party and denial of the other The Supreme 
Court has indicated that while moving along the track of Govern- 
ment's deoimion making process, the Court shoulda not be unduly 
swayed either by а“ feature like excessive speed ora flash pointed 
expeditious action.” 


It was further held :— 


“While evaluating a plea of mala fies, Court has to bear іп mind 
that all the allegations areto be taken together and an inference to 
bo drawn (see observations in (5) Hem Lal v. State of Sikkim, AIR 
-1987 SC 762: 1987 Cr LI 718; (6) Despak v Punjab Uniwersity, 
AIR 1989 SC 903 and (Dy Express Newspapers (P) Lid.v Оніоп 
of India, AIR 1986 SC 872)” i 


9. In F.M.A.T. No. 3158 of 1985 (8) Shri J L. Mukhopadhayay v 


State of West Bengal disposed of on 15.3 1996, a Division Bench of this 
Court has followed the said decision 


10. Any action by a State for unauthorised purpose would consti- 


tute malice in law. Reference in this connection may be made in 
(9) The Manager, Govt. Branch Treis y D. B. Belliappa reported in 
AIR 1979 SC page 429 


~ In (10) State of U. Р. & Ors. v. Hindustan Aluminium Corpa. 


& Pis piel ід 1979(3) SCC 229, it is atated that malicein law is 
another aspect of tho doctrine of ultra vires, for an offending act can be 
condemned simply for the reason that rt is unauthorised Bad. faith has 
‘often been treated as interchangeable with unreasonablences and taking 
a docision-on extraneous considerations. ln that teme, ft js not really 


M 
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a ground of invalidity. It is well settled that if a discretionary power 
has been exerolsed for “Unauthorised Purpose” that it is enough to tho 
Court's review, as bas been said quite widely but properly by Rand, J 
10 (11) Roncerelli v. Duplessis, 1959 SCR 121, 141 (Canada Law Report 
malice із “acting for a reason and purpose knowingly foreign to the 
administration '' 


£ 
13 In this view of the matter the award of the contract in favour 
of the respondent No 5 cannot besustained In view of the findings 
aforementioned, it is not necessary to copsice! as to whether tbe recom- 
mendations made by the Indian Road Congress for maintenance of а 
clear distance of 300 metres between two petrol pumps is mandatory or 
not. ^ 


13 So far as the contention of'the learned Counsel for the 
respondent to the effect that the petitioner 1 not a Consumer Co-opera- 
tive Sooiety is concerned, thé same is not required to be decided, . 
inasmuch as it was for the Oil Selection Board to consider the samo. 
Only ın the affi lavit-in opposition the Oil Selection Board as wel) as the 
Indian Oil Corporation had echoed the statements: of the private 
respondent to the effect that the petitioner is not a Consumer Co opera- 
tive Society and although the petitioner bad produced all the relevant 
record: before them, no such finding was arrived at against the petition 
during the selection process. Even if the petitioner was not a Consumer 
Co-operative Society, it, did not lack the essential qualifications to 
participate In the tender, inasmuch asin that event it would not have 


„only been able to get a proference over the unemployed graduates 


14 Thecontention of the Indian Oil Corporation to the effect 
that Digha Development Authority does not settle land in favour of 
private persons cannot be accepted in absence of any proof to the effect, 
Inasmuch as no document to prove the same has been shown to this 
Court. 


15. Infact a writ petition has been filed by one of the persons 
who has questioned the grant of Retail-outlet dealership at New Digha 
by the Indtan Oil Corporation in violation of the recommendations of 
the Indian Oll Corporation appears to have stated that he had taken 


~ settlement of the lands from the Digha Development Authonty. In 


fact the pendency of the said writ application has also been mentioned 
їп the written submissions of the petitioner. 


16 In this view of the matter the writ application has to be 
allowed. There cannot be any doubt whatsoever that in the instant caso 
the respondents are guilty of violation their own policy decision and 
thus they have committed an illegality in tho decision making process. 
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T ~ 
This caso, thus, squarely comes within the purview of judicial review. 
The decision cited on behalf of the Ои Selection Board in (12) Chinmoy 
Sarkar and etc, v. Md Shaniat Hossain and еіс reported in AIR 1990 
Calcutta 412 and (1 ) B К Bose v. S. P. Bhagat in F.M.A.T. No. 946 of 
1937 dated 14.5 1986 are not relevantto this case and this Court 15 not 
con erned with the selections made by the Oil Selection Board. > 


This appheauon is,-thorefore, allowed end the reapondents are 
directed not to give effect to the agreement entered into by and beiween 
itself and the private respondent. The respondent Corporation шву 
prooeed to act in accordance with law in. respect of grant of dealership 
of Retatl-outlet at Digha. In the facts and circumstances of the caso 
the petitioners are slso entitled to costs ta be borne by the Indian О 
Corporation Advocates Гос assessed at 200 G. Ma. 


8 к.а. 


| CRIMINAL REVISIONAL JURISDICTION ] 


Before Mr Justice Asish Baran Mukherjee 
Decision: November 21, 1996 
Kochil Kumar Nandi were Petittoner 
Versus " 
Mens Modi Cement Ltd wa. Oppoaito Party” 


Negotiable Instrument Act—Seotion 138—Dishonosr of the cheque 
—Nos-payment—Prosecntion—Two grounds—Amowzt to the eredit of 
drawer insafficlent — Exceeds the amount arranged to be psid by agreement 
with bank— Payment stopped for non-adjustment of the amonnt due to the 
party issuiag cheque—No offence under the provision committed— Conti- 


nuation of the proceeding—Abuse of the process of Court 


Three Criminal Cases were filed against the petitioner acoused in 

the Court of the Metropolitan Magistrate, Calcutta under Section 138 
of the Negotiable Instrument Act on tho ground that the cheques пед 

by the petitioner in favour of the complamant company on different 
datos for different sums being dues on account of business transaction 
between the parties were dishonoured by the concerned Bank whon 

\ presented by the complainant О. P.onthe ground “payment stopped 

* © 


«Сг. Rev. No 2302 of 1995 


2 
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by the drawer". The defence of the petitioner In those cases was that 
во amount of about Rs. 75 lakhs 1s lying dus and unpaid as servico 
Charges and commission of the petitioner. from the complainant com- 
pány and inspite of repeated requests they have fatled to effect any 
payment Accordingly in order to protect the Interest the petitioner 
stopped the payment of the cheques earlier !esued in favour of the 
-company. After appeerance in the Court of the Metropolitan Magis- 
trate, an application was made o5 behalf of the petitioner for stay of 
criminal proceedings. The prayer for stay being not granted, the 
pstitonet proferced revisional application before the High Court for 
quashing the three criminal proceedings. 


. , The Court allowing tho- ‘three revisional applications and quashing 
, the criminal proceedings, 


HELD: Et isnot that Section 138 of the N. I. Act can be Invoked 
dn every casa of dishonour of cheque but there are only two instances 
when a dishonour attracts the said section, namely (1) because the 
amount of the money standing to the credit of the drawer 1з insufficient to 
honour tha cheque. 2, it exceeds the amount arranged to be pald from 
that account by an agreement made with the bank, Only. these two 
cases Section 138, N I Act can be invoked іл the event of dishonour of 
7 acheque. In the present case there being mo such allegation in the 
` complaint, there is.no prima facie offence under Section 138 of she 
N I Act. Аз such.the Metropolitan Magistrate, was mot competent 
to take cognizance of the offence under ‘Section 190 (1) (а) Cr. Р C. 
inabsence of prima facie ingredients, it is a fit case in which the princt- 
ples of law enunciated in AIR 1992 SC 604 should come uito'play. In 
other words, complaint mot disclosing a prima facie offence for which 
cognizance kas been taken is am abuse of process of Court and as such 
the inherent power need be exercised to quash such a criminal proceeding 
( Рата 9 ) 


9 


Casca referred te :— 
(1) Electronics Trade’ & Tesbiotogy Development Сора. Ltd. v. 
Indian Taohnologists & Engineers (Electronics) (P) Lid. & Авг, 
1996 (2) SCC 739 Е а 
(2) Dr. “Sharda Prasad Sinha v. . State of Bikar, AIR 1977 sc 1754 — 


(3) State of Haryana & Ors у. “Ch. Bhajan Lal & Ors., 
1994 Cr. LJ 674 - 
(4) AIR 1992 SC 604 f ^ 
(5) Goohipathula Samudralu.Allas Sindara Rao v Siate of Andkra 
Pradesh, 1993 Cr. LJ 2488 ' | 


г 
. 


ü 


1997 (1) сш IE Kuchil Kumar Nand! v. Мой Cement 429 
(6) "м. Rama Gupta & Ors. v. M/s. Bakeman’ s Home Products 
Lid., 1993 Cr. LJ 144 
(7). JT 1996 (1) SC 643 + = 
Мг. Kazi Safiuddin Ahmed and 


Ms. Jyotsna Roy Mukherjee SOS qutt. ef or the Petliloner 
Mr. Dilip Dutta, G R Saha, M. R. Chowdhury, `` 
T. Chakraborty and Amit рав. men fo or the Opposite Party 


The fadgment of the Court was as follows :— 


Three revisional applications, all preferred under Section`482 
Cr P. C, being Criminal Revision Nos. 2302 of 1995, 2303 of 1995 and 
2304 of 1995 have be-n heard together. These rovisional applications 
artes out of complaint case Nos. C-1695 of 1994, C-1699 of 1994 and 
C 1694 of 1994, ali pending before the Metropolitan Magistrato; 11th 
Court, Calcutta. ED 


Я 2, The petitioner in all the three revisional applications figured as 
accused in cases under Section 138 Negotiable Instrument Act, berein- 
after referred to as the N І. Act started at the instance of the opposite 
party in all the revisional applications. The allegations against the 
present petitioner In tbe three criminal cases in short is. that the cheques 
issued by tho petitioner in favour of the complainant company on 
different dates for différent sums boling dues on account of business 
transaction between the ‘parties were dishonoured by the concerned 
Bank when presented Бу the complainant O.P on the ground **payment 
stopped by the drawer". Thereafter, the complainant within the 
stipulated period issued notice on the acoused petitioner demanding 
payment of the sums mentioned inthe cheques. The letters were 
reoclved by the acoused petitioner In time: but no payment was made 
Accordingly, the complainant O.P. instituted the oriminal cases against 
the accused petitioner. 


3. The defence of the petitioner is that an amount of about 

- Ra. 75 lakhs is lying duc'and unpaid as service charges and commission 
of the petitioner from the complainant company and inspite of repeated 

~ requests they have failed to effect any payment. Acoordingly in order 
to protect the interest the petitioner stopped the payment of the cheques 
.earler ізвоса in favour of the company In view of the outstanding 
dues the complainant company cannot-claim to get any amount from 
petitioner. It is also his case that the complaint carller instituted 
Bankura P.S: Case No. 106 of 1994 dated 7.6.94 against tho petitioner 
for offences under Sections 403/406/408/409/471A/120B/420/24 of the 
LP C. Ytis alleged that the subjeot matter of the three crimmal cases 
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pending before the Court of the Metropolitan Magistrate, Calcutta, 
namely, three cheques issued by (ће petitioner bave also been included 

` їп the said Bankura P.S. Case, The petitioner moved a revisional 
appHoation challenging the validity of the F.IR inthis Court "und 

- obtained an order оп 227 94 staying all further proceeding of tbe said 
Bankura PS. Case. It is alleged that tho complainant “instituted the 
present cacea by suppressing the Bankura PS Case : 


4 After appearance in the Court of the Metropolitan Magistrate, 
an application was made on behalf of the petitioner for stay of the 
criminal proéeedings till the disposal of tho Bankura P. S. Case which 
prayer was however refused by order'dated 6 4 95. The allegation of 
the pottioner is that the complaint did not make out an off nce under 
Section 138 N. I Act, that the dispute bétwecn the parties 18 essentially 
ofacivil nature and complaint instituted the criminal cases by distor- 
ting the facts. Accordingly, the petitioner has prayed for quashing of 
all the three criminal proceedings before the Metropolitan Magistrato 


5. Ihave heard the submissions made by the learned Advocate 
representing the both parties. At the very outset it is conceded by the 
learned Advocate for the petitioner that the complaint cases under 
Section 138 N І Act were instituted in time. It is contended that 
notwithstanding such institution the complaint in all the three criminei 
proceedings, prima facie do not make ош an offence under Section 138 
N.I. Act. Apart from arguing that the dispute 15 essentially of a civil 
nature it has also been argued that the inclusion of the subject matter 
of the three crimina! proceedings pending before the Metropolitan 
Magistrate, 10 the Bankura P.S. Case and staying of the proceeding of 
the said cases by an order of ‘this Court are factors which go a long way 
to prove the mala fide intention on the part of the complainant since 
allthese facts were completely suppressed in the complaints of the 
proceedings. К 


6 Tho learned Advocate has also relied опа number of deci- 
sions of different Courts ın support of his contention that it is a fit case 
in which tho criminal proceedings should be quashed since they do not 
disclose even prima facie commission of an offence under Section 138 
ofthe N L Act. it із submitted that in the absence of tho petition of 
complaint disclosing an offence the taking of cognizance by the Magis- 
` trato unde. эзопоп 190(1) (a) Cr. P. C. 1s bad in law and as such the 
prooeedings should not be allowed to run being an abuse of process of 
the Court. ` 
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,7. On the other hand, it hes been ‘argued on behalf of the opposite 
party that.the criminal cases being at their very early stage, jurtediction 
under Section 482 Cr P С. should not be !nvoked by this Court. The 
factual position, so faras they relate to the pendenoy of criminal, T 
well as civil proceedings between tho parties have not been disputed. 

, Asa matter of fact the postion cannot also be disputed since as per the 
annexure to the revislonal application at least two title suits one being 
` 2119 of 1994 is pending in the City Civil Court, Calcutta and Title suit 
“No 140 of 1994 is ponding before the Assistant. District Judge, Bankura 
both ‘the suite агіво out of disputes between the parties over their 
"business transaction. It ls not also disputed that the Bankura P. 8. 
. Сазе against the present petitioner has beon stayed by a Bench of this 
S Court: Tm ys » 


8 The learned -Advocate for the petitioner bas relled on a 

, number of decisions. Reference hes been made toa decision reported 
-ın (1) 1996 (2) Supreme Court Cases 739 In that case the cheque was 
dishonoured with the remarks “‘refer,to the drawer, instructions for 
stoppage of payment, exceeds arrangement were "there"; It was held 
that the ingredients of Section 138 N T .Actare there. "Reference has. 
also ‘bien made to а decision reported in (2) AIR 1977 SC 1754 in 
support of the contention that in the event of complaint, not disclosing 
an offence the order of taking cognizance can bo quashed by the High 
Court in exercise of its Inherent power, In tbe decision reported in 
(3) 1994 Criminal Law Journal ^674,:t bas been held that in the event 
of а cheque | been dishonoured and the bank returning the same with the 
endorsement “payment stopped”, complaint filed” without alleging the 
olrcumstancts loading to such dishonour is not maintainable in the 
absence of allegations of ingredients of the offence and under the 
ciroumstances cognizance also cannot be taken of the offence. Reference 
has also been ‘made ta the aforesaid decision toa decision reported in 
(4) АТА” 1992.,5С 604,1 support of the contention that in the event of 
the allogations made in the complaint, even when taken at their face 
value not disclosing prima facie any offence, inherent power need be 
‘exercised to quash the said proceedings , It has also been held that 
mere return of the cheque with the endorsement “payinent stopped by 


x 
м Е 


432 Kuchil Kumar Nandi v. Modi Cement [ 1997 (1) CL) 


` tho drawer", there being no allegation that tho amount standing tọ ` 


credit of the drawer was insufficient to honour the cheque, ingredients 
of Section 135 М, І. Aot is non-existence. The decision reported in 
(5) 1993 Cr. LJ 248818 also to the samo effect So also the decision 
reported in (6) 1993 Cr. LJ 744.. The decision reported in (7) JT 1996 (1) 
SC 613 is based on а fact which is completely different from the 
present one. In that case the endorsement of the Bank 1s completely 
different from the present one. Besides in the present case the com 
plaints do not mention anything to show that the amount standing to d 
the credit of the drawer, was not sufficient to satisfy the cheques Ate 
matter of facta close scrutiny of the complaints which are oxactly of - 
the same time, categorically says that the cheques were not honoured 
for the reason “payment stopped by the drawer". There is no allegation 
1n any of the complaint that there was insufficiency of fund to the credit 
of tho drawer Itis not that Section 1:8 N.I Act can be invoked in 
every case of dishonour of cheque but thore are only two instances 
when a dishonour attracts the said section, namely (1) tecause the 
amount of the money standing to tho credit of the drawer is insufficient 
to honour the cheque, (2) It exceeds the amount arranged to be paid 
from that account by an agreement made with the bank. Only 1р these 
two cases Sectión 138 N. i Act can be invoked in the event of dishonour 
of a cheque. Inthe present case there being no such allegation 1p the 
complaint, there 1s no prima facie offence uncer Section 138 of the NI 
Act. Asasuch, the Metropolitan Magistrate, was not competent to take 
cognizance of the offence under Section 19((1),a) Cr, P.C. In the 
absence of prima facie ingredients, itis a fit case in. which the princi- 
ples of law enunciated in AIR 1992 SC 604 should come into play. In 
other words, complaint not disclosing a prima facie offence for which 
cognizance has been taken isan abuse of process of the Court and as 
such the inherent power need be exercised fo quash such а criminal 
proceeding. 


9. Ihave already stated that the dispute is on account of 
business transaction between the parties have been the subject matter 
of at least а couple of civil suits, both of which are pending. There Is 
also another P.S, Case as I havo stated earlier which was instituted 
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earlier in point of time than the present proceedings and the subject 
matter of the present Procéedings have also been included therein. For 
all thesé reasons, I come to the conclusion that К is a fit case in which 
the idherent Power need be exercised, : 


+ Accordingly, all the three révisionai applications stand allowed on 
contest and the complaint cases being C-1694 of 1994, C-1695 of 1994 
апа С 1699 of 1994 pending before the 18. Metropolitan Magistrate, 

‚ ТИВ Coart, Calcutta stand quashed i х 


.S. К.а. И x 
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[ CIVIL APPELLATE JURISDICTION ] 
7 Before Justice Mrs. Ruma Pal and E 
` Mr. Justice Devendra Kumar Jai 
* Decision: Decomber 24, 1996 


. Chittaranjau Maity . ^. Appellant 
а | .Versus - * 
, Ualoa of India & Ors. 0. Respondenta* 


Constitution of India—Articlo 226— Permission to fill.up borrowpit 
— Mere-licence—Cancelled —No specific performance of such permission. 


Promissory Estoppel—Representation subject to comdition—Not 
applicable—Deprivation of готепае — Cannot be enforced against Govern- 
"rent. 

5 The writ petitioner applied to the Sentor Divisional Engincer 
(Co-ordination) at Kharagpur for pérmission io fill up unused railway 
borrowpits by fly ash The South Eastern Railway permitted the 
petitioner to All up the borrowpits between certain apecified kilometres 
incorporating three conditions mentioned in the survey report. , Subse» 
quently this permission was cancelled and the railway authorities issucd 
atender inviting applications for filling up of tho borrowpits Tho 
petitioner ohallenged this action of tho railway authorities by writ 
petition. Tho Trial Court dismissed this writ application against which 
appeal was preferred before the Division Bench. 


` *F. M. A. T. No. 4072 of 1996 
x 
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Dismissing the appeal es woll as the stay application the Court 
HELD: At the highest the permission granted to ihe, writ 
petitioner was a mere licence unsupported by any consideration and was, 
therefore, ierminable [he writ petitioner cannot in effect seek specific 
parformance of such a permission. ( Para 8 ) 
„Дія well settled that the principles of promissory estoppel will 
apply only- if. the representation is clear and unequivocal In this case- 
the representation, if any, was subject to certain condistons, which as has 
already been seen, had mot been fully accepted by the writ petitioner. 
2 ( Pafa 9 ) 
Я Hı is well settled that the rule оў promissory estoppel like other 
rules of equlty will mot Ба enforced against the Government in certain 
conditions such as etther fllegality or where it would be contrary to tha 
public interest to do so If the railway authorities are called upon to 
comply with the permission dated 4[5th July, 1996, it would lead to 
deprivation of public revenue The estoppel as such із one which should 


not ia these circumstances be enforced. ( Para 10 ) 

Mr Jayanta Mitra and D: К. Pattanayak PTS Jor the Appellant ` 
Mr. Amal Kumar Sem for the Respondent Nos 1 t0 5 
Mr Tabarak Ah oe for the Respondent-No б 


The fadgment of the Court was as follows :— 
Pal, J : This appeal has been preferred from an order dated 22nd 
November, 1996, dismlssing the wnt application- 


2. The writ peutioner applied to the Senior Divisional Engineer 
(Co-ordination) at Kharagpur for permission to fill up unused railway 
borrowpits by fly ash А survey was held of the area Tho survey 
report Indicated threo conditions subject to which the dumping should 
be permitted. Ву а letter dated 5/47 96,the South Eastern Railway 
wrote to the petitioner permitting him to fill up tbe borrowpits between? 
certain specified kilometres and incorporatmg the three conditions 
mentioned in the survey report. The writ ‘petitioner wrote a letter on 
26th July, 1996 submitting that he should not be asked to comply with 
the second condition mentioned as he would suffer financially. Bya 
letter of the same dato the petitioner wrote to the railway authorities | 
asking for handing over the physical possession of the land and stating 
that ho was interested in starting the work immediately. 

3 According to the records produced by the railway authorities 
the permission granted to the petitioner to fill up the borrowpils by fly 
ash wat cancelled by а letter dated 40th July, 1996 Subsequently, the 
railway authorities Iusued a tender on 7th October, 1996, inviting 
applications for, Inter alia, filling up of the borrowpits with fly ash and 


Й 
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earth covering the area for which the permission had been granted to 
the writ petitioner. The last date for opening of the tender was 
27th November, 1996. Tender forms, which were to be obtained 
from 1.11.96 to 26 11.96, were to be had from the railway authonties 
upon payment of Rs. 300/-. Earnest moncy was also to be deposited at 
tho rates specified. , 


4 The writ petitioner appears to have affirmed the writ applica- 
tion on 20th November, 1996. Inthe writ petition the tender notice 
dated 7th October, 1996 was challenged. A direction was also prayed 
for on tho respondent authorities the actin terms of the permission 
dated 4/5 7.96 or alternatively to compensate to petitioner for the loss 
and damages already incurred by the petitioner 


5. The writ applicadion,was dismissed оп 22nd November, 1996 
by S. B. Sinha, J. оп the ground that it Involved an enforcement of 
a contract qua-contractand the remedy of the petitioner for breach 
of contract on the part of the respondents was to file a suit for 

‚ damages. 


6. Being aggrieved by this rejection, the writ petitioner filed the 
appeal. The railway authorities were directed to produce the records 
relating to the case by this Court. 


7. Éaving considered the arguments of the parties as well as the 
materials produced before us we are of tho view that the order under 
appeal has been correctly passed and that the appeal should be dismissed. 


8. Atthe highest, tho permission granted to the writ petitioner 
was а mero licence unsupported by any consideration and was, therefore, 
terminable. The wnt petitioner cannot in effect seek specific enforce- 
ment of such a permission. The writ petitioner claims that the permi- 
stion was in fact а representation made to the writ. petitioner on the 
basis of which the writ petitioner had acted to his detriment by making 
arrangements with a third party for dumping of the fly ash. 


9. Itis woll settled that the principles of promissory estoppel 
will apply only if the representation is clear and unequivocal. In this 
caso tho representation, if any, was subject to the certain conditions, 
whioh as has already been seen, had not been fully accepted by the writ 
petitioner. - The writ petitioner's case is that he had withdrawn the first 
letter dated 26th July, 1996 and agreed to dump the fly ash uncondi 
tionally as was evidenced by the сесога letter dated 26th July, 1996 
The secónd letter dated 26th July, 1996 does not in terms refer to the 
withdrawal of tho earlier letter of the same date 
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10. Even essuming that there was a representation made to the 
_writ petitioner, it is well settled “that the rule of promissory estoppel 
like other rules of equity will not be enforced against the Government 
` incertain conditions auch as either illegality or where it would be 
contrary to the public interest to do so. Itappears from the records 
produced by the railway authorities thatin fact there wero several 
applicants for the dumping by fly ash in tho borrowpits of tho railway 
authorities. This was the reason why the railway authorities thought 
' it fit to tasue the tender and allow the dumping of fly ash on payment 
ofa price. The priceso obtained would enure to the interest of the 
public Ifthe railway authoritles аге called upon to comply with the 
permission dated 4/5th July, 1996, it would lead to deprivation of . 
public revenue The estoppel as such is one which should not in these 
circumstances be enforced. 


11. The petitioner then claims that the petitioner had reasonable 
expectation that the railway authorities would allow the permission as 
contained in the letter -dated 4/>th July, 1596. Itis doubtful whether 
tho principles of legitimate expectation would apply in the facts of this 
саво. Even if it be so, that principle 1: ке other equitable consideration 
must also be subject to the overriding consideration of the public 
interest. 


12. Apart from any other question is the case’ of the termination 
of the permission as stated by the railway authorities and appoaring 
from the records. No doubt, the writ petitioner has disputed the 
receipt of the letter of termination. In that event, the question becomes 
adisputed question of fact which the Court should not go into in 
exercise of its jurisdiction under Article 226. Finally, we aro of the 
view that the learned Single Judge was correct in dismisstng the writ 
application and relegating the parties to a suit in view of the claim for 
compensation mado by the writ petitioner In the writ application. 


13. The appeal and the stay вррисанов are accordingly dismissed. 
There will be no order as-to costs. 


Let xerox copies of this judgment be made available to the learned 
Advocates appearing for tho parties on their usual uadertakings. 


Jai, J.: I agree. 
S. К. G. 


' 
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[ CONSTITUTIONAL WRIT JÜRISDICTION ] 
coss es ss Before, Mr. Justice Robin Bhattacharyya and- 
go Mr. Justice Nure Alam Chowdkury 
А - Decision: April 25, 1997 - 
Smt. Sanichari Deri ^ : 





MMC Се Petitioner 
ELE" Versus il 
` The State of West Besgal& Ors. ian, Respondenti* 
7 Calcutta Municipal Corporation Act, 1980—Section 400—Demoli- 
tion of wusuthorised comstraction—Powers of the Мауог-іа Council— 
Renovatlon cannot be equated with repair —Ábscace of sanctioned plaa— 
Construction om the plea of repair—Forbidden by statute—Sanction of 
plan necessary before any such construction. 
Tho petitioner appellant was allegedly repairing her premises being 
‘premises No 3/1A, Maheswartala Road, P. S. Tangra. The réspondent 
"Calcutta Municipal Corporation, however, started demolition of certain 
portion of ‘the premises under Section 400(8) of the Calcutta Municipal 
Corporation Act, 1980 on the ground that the appellant bad made some 
Шева! construction оп the protext of repairing the premises. Accor- 
dingly the: petitioner preferred "Чї application challenging this action 
ofthe Calcutta “Municipal Corporation and also prayed for an interim 
injunction restraining the respondents their men, agents and sub-ordi- 
nates from demolishing the structure of the premises till the disposal 
ofthe fale, o з HN 
i sposing of the stay petition, writ petition and also the appeal, 
the'Cóürt, M. | . ед 
Н Lb:. The acilom of the agor-tn-Cauneil їз not extraneous to 
fhe provisions of Section 400 of the Act The inaction of the petitioner 
to produce "the ріал hds Тайпей a gulf. The 'legality of the impugned ` 
сота ол" ty patently ‘absent ‘ia ‘the legal map of the Corporation. 
Therefore, аз 1 14, thé clatm Гм Beene? fof repair of the impugned 
consiriction “ty forbidden by the dictate which could be exirvened by the 


sanctioned plah. "The pétitiónér-apj ellant із сайм up In the crisis for 


employmanl’Of tha’ word "enovátión" [m thé writ applicatión.. The word 


“reaovation” cannot be equated with the word “repair”. Ske is devoid of 
legal righ! 1б enforce her claim im the writ, ( Para 10 ) 


he petttioner” within “three” months shall submit a sanctionable 
plan with the C. M. C. in respect of the Im py, ле construction and. there- 
after, shall proceed with ‘the’ comsirücilón on thé basis Of the plan being 
sanctioned by the respondents. The respondents on the basis of the con- 
gentof the’ parties will not proceed with the demolition of the Impugned ° 
*4, P. Ó.]T| No. 195 of 1997, б. A. No. 1401 of 1997 & 


W. P. No. 770 of 1997. 
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construction until the fate of a sanctionabie plam submitted by the petitio- 
ner-appallantis decided by the respondents mor any further construction ` 
be mada on any part of the building de hors the law. ( Para 13 ) 
Mr. L. С: Bihasi, Miss. Suchandra Mukherjee, ' 

Mr Mihir Kundu, Naba Kumar Das anas 

Miss Kakali Mukhopadhyay 7 ss for the Petitioner 
Mr. Barin Banerjee A . for the Respondents 


- The judgment of tke Court was as follows ;— 

Bhattacharyya, J 1 An application was bit upon by tbe writ 
Petitioner-appellant for a Afamdamus, a Rule Nisi, Prohibition and for 
other incidental reliefs which included amongst others an interim 1njunc- 
tion restraining the respondents, their mon, agents and sub-ordinates 
from demolishing the structure at premises No дА; ' Maheswartala 
Road, P. S. Tangra, till the disposal of the rule. 

"2. The profile of the controversy between the parties gives a wide 
and bold publicity of a crusade about the legality or otherwise of the 
impugned structure of the premises No. 3/1A, Tangra Road known as 
3/1A, Meheswartala Road, P S Tangra, came to be possessed and 
owned by the writ petitioner bya Deed of Exchange that executed 
between her, and Smt Gita Devi dated 12th of January, 1993. 

3. While amplifying her claim in the injunction petition, she has 
moat sedulously oultivated that sho was effecting repairs of the premises 
which was in a state of disrepair but the respondents on being embol- 
doned by an alleged illegal construction at the above premises activated 
the demolition under the pretence that there was an infraction of Sec- 
tion 400s) of the Caloutta Municipal Corporation Act, 1980 
E 4. The respondents, according to the petitioner, dealt a blow on 
the livelihood of the peutioner detrimental to the principle of natural 
Justico and the constitutional provisions. She has been virtually 
dethroned from the premises by denying to cook the food for herself 
and the mombers of her family. The dismantling of the roof of the 
premises by the respondents domonstrates the illegalities committed by 
them foreign to the provisions of the C.M.C Aot, 1980 — Section 400(8) 
of the sald Act ıs marked with unconstitutionality which cannot come 
to the aid of the respondents to invoke the power projecting on demoli- 
Чоп of the building їл question. 


5. This, according to the appellant, fosters claim for сай А 
relief іп (Бе shape of injunction. 

6. The respondent, in refuting the claim of the petitioner are 
very much vocal that the endeavour of the peutioner attributes to dele- 
terlous augmontation of illegal] structure wader the pretence of repair 
impermissible by the statute, over the existing legitimate structure. ` 


eiu pns »n 
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The ТНР according to tbe ТОЕТ м not entitled t to апу relief 
ла the Jaw by whioh the parties аге govern: d does not encourage Шера! 
onstruction In the guise of тера. The petitioner becomes 8 prsontr 
of illegalitiea by the admission made by herself detached from mollifying 
Influence. . The Act being a special statute cannot be read In derogation 
of tbe Indisn-Constitution as the law-stood the tesioftimo. The 
application, gucording to the respondents, should be dismissed at the 
threshold as the action bears ‘the lable of repair which verges on cons- 
truction a new, contrary to law” 

7. Mr. Bihant to dislodge the claim of the respondents has argucd 
with much vehemence and industry on the edifice, of Section 400 of ths 
C M.C. Act, 1980 that the Act of demolition is bereft of legality, 1f one 
turns to Section 4008) of-tho Aot The Mayor-in-Couneil, according 
to him, is not ап codividual but a body constituted under the provisions 
of the C M C. Aot, 1980, which là competent to take action for авав 
Чоп of an unauthorised construction. „ 


ó 8 The purported order of demolition cannot sojuire any legal 
‘force to whittle down .the legitimate claim of the petitoner-appellant. 


- He has all along laid much emphasis which is overwhelming that repair 


of the promos in ita essence a requirement which cannot be benumbed 
by ths above Section The -Section cannot be taken aid of by the 
respondents as a sword to cut the night of the petitzoner to repair. 

$ Мг. B&nerke to sustain his ciim for demolition of the 
unsothorued structure over the lat Floor has made а fozcefal subor 


‚ asion thit-there;is a complete shipwreok of the pohnontr'a cham an 


there are materals of widest multitude Њаё. ће order passed by the 
Mayorin-Conncil for demolition of ‘the unauthorised constroction of 
the said promises is protected by the even corridors of Section 400 of 
the C.M.C. Act. The lanes of that provisions may bo narrow but have 
acquired substantial lega] force as it did not overreach the constitutio- 
zality and 15, therefore, beyond опйсізш. The contention, according: 
to Mr Banerjee, is therefore, illusory. Ho has read through chronolo- 
gically (he history of, the dispute in connection with the building from 
the file ' produced by him.to blow of. the olum of tho petitioner. 
Another sde faot has boon highlighted by Mr. Вапетјее that the sanctity 
of the construction could only knock out tlie stand of the respondents, 
if the plan of the promises would have been produced by the appellant- 
petitlonsr. The controversy -could only be ‘eet at гы on production of 
the plas by the petitioner. 
. 10. While making our tempestoQus voyage to adjudge the lega- 
lity or otherwise of the contentions, it stares on our face that the action 


Sor the Mayorin-Counc! i+ not eattantona to the provmons of 


Section 400" of tho Aot Tho. maction of the petitioner to produce the 


, 
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plan has Gud a gulf. The legality of the impugned construction is 
patently absent in the logal map of the Corporation. Therefore, asit 
is, the claim of the petitioner for repair of tbe impugned" constriction 
is forbidden by the statute which could bo enlivened by the ваоёнойва- 


. plan > The petitioner-appollant ів caught up in the crisis for emplóy ment 


of the Word’ “renovation” in the writ application. The word *'renova- 
tion" cannot be equated with the word “ropal”. She is ‘devoid of 
logal right to enforce her claim in the writ. 


11. Mr Banerjoe in his falrness has submitted, when asked, that 
the Corporation has no intense passion to demolish the said structure 
subject to submission of a sanctionable plan by the appellant- petitioner 


12 On consideration of the contendon made by tbe parties, it 
appears to us that the potitioner-appellant is placed between the two 
horns and.a situation has:been created by her to be betweens scylla and 
charydis. т 


13. Being persuaded by the objectives of the said argument, we 
dispose of tho stay application on consent of the parties tbat the petitio- 
ner: within three months shall submit a sanctionable’ plan with the 
C.M C In respect of the impugned construction and, thereafter, shall 
proceed with: the construction on the basis of the plan ‘being ‘sanctloned 
by the respondents, Tho’ respondents оп the basis of the consent of the 
parties will.not proceed with tho demolition of the impugned construc- 
поп until the fate of a sanctionable plan submitted by. the’ petitoner- 
appellant із decided by the respondents nor any further construction’ be 
made on any part of the building de hors tho law. The permissible 
repairs, if any, require ‘by the petutioner-appellant could be'effected in 
respect of authorised structure of: the building in question. We trust 
and believe that the Corporation will. appear in the role ofa good 
Samaritan to consider the plan..of the impugned construction, if any, 

, submitted by the petitioner-appellant within the periodicontaised in the 
order. беке 


14 With the aforesaid order both the stay and the writ apphca- 
tiop'18 disposed of by the consent of partics. The file has been foturned 
to the learned Counsel for the respondents in Court today. 


All ЕНА concerned are to act оп а хогох signed copy of this 
judgment and order.on the usual nadertaking: 


Chowdiury, d I agree 
5. К.а. - 


3 à 
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[ CIVIL APPELLATE JURISDICTION] ` 
Before Mr Justice Bhagabati Prosad Banerjee and 


a Ж Mr. Justice Nripendra Kumar. Bhattacharya 


“ 


. d Decision: March 19, 1997 
‘Smt. Malina Dutta — ^ Appellant 


Versus 
: Nem Howrah Transport Co. & Авг. ' ..... Respondents* 


West Bengal Premises Tenancy Act, 1956—Section 29B— Landlord 
— Retirement from Army, Navy or Air Force Bervice— Special procedure 
for eviction proceeding —Sammary manner—Not discriminatory— Certifi- 
cate granted by authority— Coaclutive proof — Provision not ultra vires 


Evidence Act—Section 4— Conclusive proof— Evidence not allowed 
to disprove a 


The appellant Malina Dutta ıs the owner of the suit premises 
‘which ıs a two-storied building She let out the ground-florr flat to the 
writ petitioner for residence of the partner of the said firm and is 
occupying the first-floor for her residence. The eldest son of the 


‚ Sppé'lant was an Officer of the Indian Army who retired from service on 


s 


29th June, 1979 Heise married and has two children Тһ son of the 
appellant Has no separate residential occupation in Calcutta or olse- 
where As the first-floor in oocupation of the appellant is not sufficient 
for the accommodation for herself and bit son with bis family members. 
She filed а procesding ` before the Rent Controller for eviction of tho 
writ petitioner after terminaung the tenancy under Section 29B of the 
W. B. Premises Топепоу Aot, Tho Rent Controller after hearing tho 
caso granted the.prayer-for recovery of. possession. This order of the 
Rent Controller was challenged by writ petition before the High Court. 
The Trial Judge having allowed the writ petition declaring the 
provisions of Section 29B of the West Benga) Premises Tenancy Act as 
ultra viros the provisions of Article 14 of the Constitution of India, the 
appellant landlady preferred appeal before the Division Bench. 


The Court allowing the appeal and.dismissing tho writ petition, 


= HELD: We do not find that providing a separate chapter being 
Chapter VIA and other provisions of the Act Introducing two different 
- procedures for trial amd providing summary trial ın certain cases it 
amounts to discrimination inasmuch as ordinary -landlord and the land- 
lord for which summary trial has- been provided in Chapter VIA are quite 
distinct and separate.and they do not belong to any particular class. 
Article 14. of the Constitution embodies principles of «classification, 


- — *F. M. A. T. No. 4018 of 1988 > 


- 
D 
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namely, that classification must be founded on inteli 
and the differentia must have a rational relation to the 
beachleved by the Statute In question and the clas: 
founded on different bases, such as, geographical or ac 
or aceupations or the like. А 


In the insiant case оп the basis of occupation a c 
been made by the legislature and the classification has i 
rational basis and the objects sought 10 be achieved b 
question for the purpose of securing accommodation tc 
Army, Navyand Air. Force after their retirement and a, 
quli and vacate the official quarters and residences ana 
the purpose is a public purpose and the policy which is 
legislature cannot. be challenged or questioned and the qu 
mination causing mischief to the interest of the tena) 


cannot arlse at ail е 


Conclusive proof has been defined under Section 
Evidence Act andit is provided therein that when one fac 
this Act to be conclusive proof of another, the Court sh 
the one fact, regard the other as proved, and shali not 
to be given for the purpose of disproving is 


The probative value of a certificate by attaching. 
been introduced by the legislature anything new or unkno 
well recognised principle that a tenant cannot com plain 1] 
procedwre laid down under the Act cannot be taken away 
of a chapter laying down a special procedure їп resp 
specified cases. 


~ Ifa summary procedure has been laid down Sor evict 
by adoption of a procedure, In that event it cannot be sald 
given to the tenant has been taken away as the legislatur 
in sucha сазе the landlord requires a procedure which 
sum'nary in order 10 cut-short the life of litigation — I1sue« 
his not interfered with any substantive right  Itíisa pro 
of the matter and simplifying a procedure in some cas: 
cannot amount to a discrimination, when there is a reasoi 


, making such classification. . Seri 
Cases referred to :— 
(1) Brig Atindra Mohan Bhattacharyya у Bhomkesh ( 
(Unreported) : 


(2) T. K. Ghosh v. Anil Krishna Ghosh, AIR 1986 Cal 
(3) New Howrah Trane oort Company & Anr. v. State 
Bengal & Ors., 2 €WN 325 
\ 


s 


p ` 2 
- 1 
ee 
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(4): Somanwantl v. State of Punjab, AIR 1963 SC 151 
15) ‘Ram Krishna Dalmia v. S. В. Tendolkar, AIR 1958 SC 38 


(6) Inve: „State of West Bengal v. Anwar Ali Sarkar, 
x ATR 1952 SC 75 


^ (7) Inve: Budhan Chowdhury v. State of Bihar, AIR 1955 SC 191 


(8) Imre: S.M. Trassports (P) Ltd. v. Sankaraswamlgal Mutt, 
AIR 1963 SC 865 ' И 


(9) State of Огізѕват Dhirendra Nath Das, AIR 1961 SC 171 
(10) Prabkuv Jang, AIR 1932 Allahabad 80 d 


Mr. Samaradit ya Pal and Shyama! Sarkar И .. Jor the Appellant 
Mr S Mukherjee wowing for the Respondents 


The Judgment of the Court was'as follows :— 
Banerjee, J : Thisis an appeal against that judgment and order 
~ dated December 12, 1988 passed in С.О. No; 12421 (W) of 1987 declaring 
the provisions of Section 29B of the West Bengal Promisea Tenancy Act, 
‘(Act XII of 1956) at“wlira vires the Provisions of Article 14 of tho 
“Constitution of India 


2 тве materia! portion of the provisions of Section 29B read as 
follows:— *' 2 E 


‘ “298 —BSpecial procedure for disposal’ of applications for 
eviction on the grourd of bona fide requirement — і 


(1) No Civil Court shall entertain any application by a landlord 
being a Government employee, and who being in’ occupation of any 
residential premises allotted to him by his employer. 1s required by, 
or in pursuance of an order made by such 'employer to vacate such 
residential accom nodation, or in default, to incur certain obligations 
on the ground that ћо owns a residential accommodation either in 
his own. name ог inthe name of his. wife or dependent child at or 
near tho place where he is posted for the time being of by a landlord 
who has retred or will retire within а périod of less than one year, 
as a member of the naval, military or air. force of the Union of India, 
or by'a landlord who is the parent or the wife of such member of the 
naval; military ог віг force of the Union of India; cr by a landlord 
whos a relation (other than a minor child or the widow) and a 
dependent of а momber of the naval, military or air force of the 
Union of India and ordinarily resides with him ога minor child or 
the widow.of such member who dies while in service or within five 
“years of retirement, for the recovery of possession of any premises 
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on the ground specified in Clause (fT) of sub-section (1) of Section 13 
but such application shall be dealt with by the Controller tn accor- 
dance with the procedure specified in this Section. 


(2) Whenever any application ss filed before the Controller by 
a landlord referred to In sub section (1) for the recovery of possession 
of any premises on the ground specified зр Clause (ff) of sub sec- 
tion (1) of Section 13, the Controller shall 18s0c. summons, in tbe 
form specified In the Second Schedule * & 


Provided that —— ; 


(a) Where the landlord has retired, or will retire within a 
perlod of less than one year, as a member of the naval, military or 
атг force of the Union of India, а certificate by the Area or Sub- 
Area Commander within whose jurisdiction the premises are 
situated or by the Head of the Service or by his Commanding 
Officer that he has retired, or ‘will retire, as such member and that 
he requires the premises for hie own occupation and for the 
occupation of his family after retirement. or 


(b) where the landlord is the parent or the wife of such 
member of the naval, military or air force of the Union of India as 
aforesaid, a certificate by the Area or Sub-Area Commander 
within whose jurisdiction the premises are situated that he or she 
isthe parent ог the wife, as thecase may be, of впоћ member of 

‘the naval, military or air force of the Union of India and that he 
or she requires the premises for his or her own occupation and 
for the ocoupation of his or her family after the retirement of 
such member, or ~ 


(c) where the landlord is a relation (other than a minor child 
or the widow) and a dependant of a member of the naval, military 
or aur force of the Union of India and ordinarily resides with him 
oraminorchild or the widow of such member who dies whiloin 
service or within five years of retirement, в certificate by the Area 
or Sub-Area Commander within whose jurmdiction the premises 

‚аге situated that he or she is the relation and dependant as 
aforesaid or the minor child or the widow, as: the case may be, of 
the deceased member of the naval, military or air force of tho 
Union of India and that he or she requires the premises for Hiis or 
her own occupation and for the occupation of his or her own 
family, shall be produced before the Controller while filing the 
application, and such certificate shall be conclusive evidence of the 
fact stated therein...” d 
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3. "The reason given by the learned trial Judgo was that the 
certificate so produced before the Controller wovld bé treated as an 
evidence and its probative value would be’ considered by the Controller 
acoording to law in the proper perspective and that there is no provision 
for an enquiry by the Certifyicg Authority nor the, parties likely to be 
affected by tho certificate aro given any opportunity of hearing and/or 
placing the materials for^ proper consideration as to reasonable 
requirement as required under Section 13(1 (ff) of the sald Act. Further 
1t was observed that the certificate issued. under the relevant provisions 
of Section 29B of the Act 1з conclusive evidence of the facts stated 
therein and, as such, the certificate 18 1mmune from’ judicial ‘checking’. 
The Controller cannot. question the facts stated in the certificate The 
learned Judge, further held that the result would be disastrous inas- 
mach as the tenant would might get leave to contest under Section 29B 
of tho Act would bo helpless to contest tho case nor to challenge the case 
of reasouabie ‘requirement as made out by the landlord fortified by the 
certificate 


. 4. The fact of the case is that the appellant Smt Malina Dutta 
is the widow and aged about 78-80 years, She: the owner of a two- 
storied building at premises No 21B, Motilal Nehru Road, Calcutta. 
She lef out ground floor flat of the said building to tbe writ petitioner 
New Howrah Transport Company, a partnership firm. The said 
premises is шей аз a residence of the partner of the said firm 
Smt Malina Dutta has two sons, the eldest son Lt Col J K Dutta 
was an Officer in’ the [adien Amy who ‘retired from Military Service 
on June 27, 1979. He is married and has two children, both daughters. 
The tecond- ron of Мапа Dutta 18 residing in the United Kingdom 
Не 1s also married. He and his wife visits India alrhost every yéar and 
stays with Smt. Malina Datta ч 


5 Malina Dotta is in occupation of the first floor of the building 
Col. Datta does not have any separate residential accommodation of 
his‘own at Calcutta or elsewhere Smt. Dutta is dependent on her 
eldest son Col Dutta. She needa to be looked after. However, tho 
accommodation available in the first floor which 1s in her possession 1s 
.not remotely adequate for the moner and son and his family residing 
togetlier. ' 

6. In the circumstanoes, Smt. Datta had served notice on 
April 10,1984 determining the tenancy of New Howrah Transport 
Company and asked the Company to quit, vacate and deliver up vacant 


and peaceful possession of the tenanted ground floor of tho flat on tbe 
, expiry of last day of May 1984. Since Nev Howrah Transport Company 
t і 


r 


` 
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fatled to deliver up the possession, Malioa Dutta Initiated próceodings 
before the Rent Controller, Calcutta ( being Rent Control Caso No. 7 
of 1984 ) under Section 29B of the Act praying for an order and/or 
decreo for reoovery of Possession of the ground floor flat With tho 
application Malina Dutta flled a Certificate issoed by Lt Col, Y P 


Varma, Officiating Commander as per requirement of Section 2 B (24B) 
of the Act, ~ 


7. Before the Rent Controller Parties adduced evidence. The 
Rent Controller also had tho premises inspected and an Imp ction 
Report wa: filed before the Rent Controller After considering the 
ovidence adduced and other relevant materials, the Rent Controller by 
hts order dated December 10, 1987 granted. the prayer for recovery of 
possession and directed Now Howrah Transport Company to quit and 
vacate and make ovor peaceful possession of the ground floor flat to the 
landlady Malina Dutta within two weeks from the date of the order and 
on failure to do so he granted liberty to the landlady to apply for 
execution of thé order in terms of Rule 11A of the West Bengal 
Premises Tenancy Rules, 1956 It is the order which was challenged 
by the New Howrah Transport Company and its partner in the writ 
petition 5 


8 Оп behalf of the appellant it was submitted that the learned 
trial Judge was wrong in declaring a portion of Section 29B of the said 
Act as ultra vires and submitted that the said Judgment stands iropliedly 

overruled by reasons given in the order of the Supreme Court in Appeal 

Nos. 97477 of 1990, (1) Brig. Afindra Mohan Bhatiacharyja v 
Bhomkesh Chakraborty. Further it was submitted by the appellant 
that assuming that the concluding portion of Section 29B(2) of the Act 
raises an inrebuttable presumption as to tho correctness of the facts 
stated therein, tt does not follow that the certificate ів beyond judicia! 
scrutiny or ‘checking’ and ihe judgment 1s based-on this fundamentel 
error. и 

9. The question in this appeal 18 whether a portion oí Section 29B, 
(2)(о) of the Act provides that such certificate shall be ‘conclusive 
evidence’ on the facts herein are ultra rires or not. The background and 
reasons for which the logislature has enacted the provisions of 
Chapter VIA iacluding Section “29B of tho said Act ıs that if a Govern- 
ment employee or a member of Naval, Military or Air Force of the 
Unlon of India has been provided with a Quarter or who being ір, 

occupation of any’ residential premises -allotted to him by his employer 
by virtue of his employment, he is required to vacate the said premises 
on hls retirement in order to make available to tho samo to tho 
succoseor-In-offico’ by the order of the employer or In default to incur 


=. - ШЕ; 
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бега аара оп n the ground that he owns ЕТЕТ accommoda- 

. ton eitberin his own’ name ог in- tho name of his wife or dependent 
„ohild'at or asar tho place where ho із posted for the time being, no Civil 

* Court shall enterain any application by а landlord being & Government 

^ employer "Sub-section(2) ‘provides that "whenever application 1s filed 
Before ths Controller by'a landlord referred to in. sub-sectson (1) for the 

,tecovery of possession "of any ‘premises, onthe ground specified 1n Clause 
(К) of sub section (1) of Section 13, the Coatroller, shall issue summons, 
табо form specified in the Second Schedule': ' 


“Provided that - Ext " 


(gY where che landlord has e! or will rense within a period 
. ^ ofieas than one year, asa member of the naval, military or air 
force of the Unlon of India, а certificate by tho Area or Sub-Area 
Commander within whose jurtediction (he premises are situated or 
by the Head of the Service or by his Commanding Officer that he hes 
retired, ог will retiro, аз such member and that he requires the 
promues for his own ,Oconpaiíon and for the оссиркЕпоп OP bs 


PORE: after retirement ; or rac i 


(6) "wine the ТТЕ їз the parent. or the wife of tuch member 
of the naval, military cr air force of the Union of India as aforesaid, 
acortificate by the Area ог Sub Area, Commander within whose 
Torisdiction the premises ere situated that} he orahe ів the parent or 
the wife; ва the case may’ be, of such member of the naval, mulitary 
ог air force of the Union. of Indía, and that he or ahà requires the. 
premues for bis or ber own occupation and for the occopátionp of bis 
or her family after the retirement of such member, shall be produced 
before the Controller while filing the application, and spch certificate 
shall be conclusive evidence of the fact stated tberem ^ 


D 


10. tus the policy: of he Gorernment to find ont the procedure 
‘for eviction easier. 10 ‘respect of such persons otherwise officia) quarter 
- which 1s occupied by such Officer after retirement could not be recovered 
from htm ifthe landlord 1s to wait for several yearsfor getting a decree 
for eviction as provided vader the Act and at that event it will be 
а еш to get the -Officer evicted from the quarter "on humanitarian or 
other grounds , and that the Officer concerned. who has worked for the ' 
defence of the country cannot. be allowed to live 1n the street when 
accommodation in available, but the same ts occupying by a tenant 1t 
&ppearé that the purpose and, object behind such amendment was to 
make & procedure свіісг and umpitfy. ү 


ap Mr- Samuracitys Pal,! learned Counsel аррейїйпї for the 
appellant relied on в deowion of à Division Bench ‘of this Court ia the 


Е © P - 


- 


448 Malina Dutta v. New Howrah Transport — { 1997 (1) CL) 


case of (2) Т. К. Ghosh v Anu Krishna Ghosh reported in AIR 1986 
Cal 273 wherein ıt was observed as hereunder :— 


‘In relation to a landlord who is a member ofthe defence force 
(which includes inter alia the parent, wife’ or dependant relations of 
such member) the requirement for the applicability of Section 29B 18 
that the member has retired Oris due to retire with less than ono 
year or who dies while in service In this category, the landlord has 
to file along with the application for ejectment, a certificate 15 to state 
that ho has retired or due to retire or that hc is. dead ; and he 
réquires the promises for his own occupation and for tho occupation 
of hirfamily. Section 29B further provides that »ucb a certificate 
shall be produ:ed .before the Rent Controller while filing the 
&pplication and such certificate shail be сопоййуе evidence ol the 
fact stated therein 


The Rent Controller is precluded from enquiring into the 
genuineness or correctness of tandlord’s requirement as mentioned. 
in the certificato." ` 


А 


12 Reference was also made to the decision of Kalyanmoy 
Ganguli, J. (as His Lordship then was) in thocase of Ranji Kumar 
Sinha v. Brig: Atindra Mohan палеа, dated:Juno 6, 1989 wherein 
it was held as hereunder :— . 


«Мг. Dasgupta has’ referred {6 the сазе of (3) New Howrah 
Transport Company and Another * State of West’ Bengal'and Ors. 
reported in 2 CWN 325. In the aforesaid judgment Susanta 

- Chatterji, J held that this part of the said section is discriminatory 
‘and should be struck down berg violatrve of Article 14 of the 
Constitution of India. His Lordship further held that the expression 
*suoch certificate shai} be conclusive evidence of the facts stated 
therein’ occuring in Section 29B (2)(c) of the Act being struck 
down, the Reat Controller 18 to consider the certificate granted and 
find if there is а case of reasonable requirement in favour of the 
landlord and/or if any... .. contemplated under Section 13(1) (ff) of 
the Act exists, I respectfully agree with tho aforesaid observation.” 


13 The Supreme Court set aside the observation of Kalyanmoy 
Ganguli J and consequently automatically it flows that the Supreme 
Court disapproved the, views expressed by Susanta Chatterji, J in tho 
said judgment as because Kalyanmoy Ganguli and Susanta Chatter, JJ. 
took almilar viows and the views expressed by Kalyanmoy Ganguli, J. 
(as His Lordship then was) was over-rules by the Supremo Court on 


“the Special Leave Petition The learned trial Judge bas held that if the 


Certificate in question 1s held to be ‘conclusive -evxience' on the facts 
stated thorein, in that event tenant's sight to controvert the same has 


n 
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to Бо takoi away. The learned Judge held that there ів no provision 

-for giving any opportunity. to the tenant as to, reasonable requirement 
as required under Section 13 (IXfT) of the Act and tho certificate issued 
under the relevant provisions of Section 29B of the Act is conclusive 
evidence of the facts stated therein and such certificate із immune from 
judicial ‘ checking’ , otherwise tbe result would be disastrous inasmuch 
asthe tenant who might get leave to contest, under Section 29B of the 
Act would be helpless to contest the’ caso пог to challenge the case of 
reasonable requirement al made. out by tbe landlord fortifled by the 
certificate 

- , 14. The Supreme‘Court in the case of (4) Somanwanti v. State of 
Punjab reported in AIR 1963 SC 151 bas considered the effect of 
declaration under Ѕестіоп'6 of the: Land | Acquisition Act as conclusive 
proof Seotion 6 ofthe said Act if issued. in that event. it would be 
conglusive proof that the land was required for public purpose. In that 
connection the Supreme Court observed that ‘in between two words’ 
‘conclusive proof’ and ‘conclusive evidence’ there is no difference as it 
was he!d that since evidence means and includes all statements which the 
Court permita or requires to be made, when the law says thata parti- 
colar kind of eviden:e would be conclusive as to the existence of a 
particular fact it implies that the fact can be proved either by that 
evidence or by -ome other evidence which the Court permits or requires 
to be advancéd Where such other evidence is adduced it wou'd be 
open to the Court to consider whether, upon tbat evidence, tho fact 
exists or not Where on the other band, evidence which ш made 
conclusive is adduced, the Court has no option bu* to hold that the 
factexiste Statutes may uso, tho expression ‘conclusive proof’ where 
the object is to make а faot non-justiciable. But, the legislature may use 
some other expression such as ‘conclusive evidence' for achieving the 
samo result There is thus no difference between the effect of the 
expression ‘conclusive evidence’ from that of ‘conclusive proof’, the aim 
of-both being to give finality to the ‘eatabhishment of the existence ofa 
fact from the proof of another. 


' 15 -Following the РЕ РЕНЕ laid down by the Supreme Court in 
tbe above case, there is nothing wrong n treating the facts states in 
such certificate existe In this connection, we бо not find that provi- 
ding a separate chapter being Chapter VIA and other provistons of the 
Act introducing two different procedures for trial and providing 
summary trial in certain cases ıt amounts to discrimination inasmuch as 
ordinary. landlord and the landlord for which summary trial has provi- 
ded in Chapter: VIA are quite distinct, and separate and they do not 
belong to any particular class. Article 14 of the Constitution embodies 


А 
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Principles of classification. namely, that classification must be founded 
on intelligible differentia and the differentia must bave a rational 
relation to the object sought to be achieved by the statute in question ; 
and tho classification may be founded on different bases, such as, 
geographical or according to object or occupations orthe like. This 
principle Js well-settled bythe various decisions of the Supreme Court, 
such as, in the case of (5) Ram Krishna Dalmia v. S К. Tendolkar 
reported in AIR 1958 SC 538; (6).In re : State of West Bengal v 
Anwar All Sarkar reported ш AIR 1952 8C 75; (7) In ге: Budhan 
Chowdhury v. State of Bihar reported in AIR 1955 SC 191; (8) In re: 
S M. Transports (P) Ltd v. Sankaraswomigal -Mutt reported 10 
AIR 1963 SC 865, etc. 


16. In the instant case on the basis of occupation a classification 
has been made by the legislature and the classification bas been founded 
on rational basis and objects sought to be achieved by the statutes in 
question for the purpose of securing accommodation to tbe members of 
Army, Naval and Air Force after their retirement and after they have 
to quit and vacate the official quarters and residences and that admı- 
ttedly the purpose ів а public purpose and the policy which ів embodied 
by the legislature cannot be challenged or questioned and the question 
of discrimination causing mischief to the interest of the tenants docs 
not and cannot arise at all “By same provisions of the Act a tenant has 
given some protection against eviction and that protection against 
eviction is that the tenant cannot be evicted unless the landlord bona fide 
requires the premises for his own use and occupation and that the 
Court has to decide on the basis of evidence if the suit 1s filed by tho 
owner-landlord for eviction 


17. The question of discrimination may arse where two alierna- 
tive courses of action or two set» of rules аго there and that there 1s no 
rational basis for any classification. а 


18 In the case of (9) Stateof Orissa v. Dhirendra Nath Das 
reported in AIR 1961 SC 1715, the Supreme Court considered the effect 
of two sets of rules under which enquiry could be ordered and that it 
was opentothe Government to direct an enquiry against в pub'ic 
servant under any of the rules and as because there was a substantial 
difference 1n the protection to which the public servant concerned was 
entitled, a clear case of discrimination arose. Article 14 of the Consti 
tution enjoins the State not to deprive any person of equality before tbe 
law and if against two public servants similarly circumstanced, enquiries 
may be directed according to procedure substantially different at the 
discretion of the executive authority, exercise whereof is not governed 
by any principles having any rational relation to the purpose to be 


1997 (cu 1 Malina Dutta v. New Howrah Transport 451 


achieved by the enquiry, the order selecting a projudicial procedure, out 
of the two open for selection, 1s hit by Article 14 of the Constitution of 
India, 


19 Та Бе instant саве, it is pot in. dispute that special procedure 
uader Chapter VIA of the Act was meant on!y to Officers in Government 
Service military and navy personnel who wero occupymg Government 
Quarters and who, consequent,to retirement bad to vacate tbe quarters. 
Their cases of eviction were sought to be dealt with in a summary 
procedure in which one thing isclear that when they were in service, 
they wore occupying official residence and consequent upon retirement 
they have to vacate offiial residence or quarter and that ‘hey bona fide 
required a premises for their own use and accemmodation of whicb he/ 
members of his family is the owner. The purpose of iseue of certificate 
7 15 to make it olesr that they were 10 occupation of Government Quarters 
or Residence and on their retirement thev bona fide required an acco- 
mmodat‘on and on the strength of such certificate, an eviction procee- 
ding 18 filed before the Rent Controller and that in that proceeding the 
certificate is used as a piece of evidence 


20 ` ‘Conclusive proof’ has been defined under Section 4 of the 
Indian Evidence Act and it 1s provided therein that ‘when one fact is 
declared by this Act to be conclusive proof of another, the Court shall, 
on proof of the one fact, regard the other as proved and shall not allow 
evidence to be given for the purpose оѓ disproving it" 


21. In(10) Prabhu v Jang reported in AIR 1932 Allababad £0, 
it was heid that an‘ artificial probative effect 1s given bv the law to 
certain facts. and no evidence is allowed to bo produced with a view to 
combating that effect. It can be said to be well settled that these cases 
generally Occur when it 1s against the policy of the Government or the 
interest of the society, that a matter should be further open to dispute. 
Thus. judgments of certain Courts are conclusive proof of the matters 
stated therein A birth of а ohild during a valid marriage is with 
certain 6xceptiops, conclusive proof of legitimacy In several instences, 
certificates or other such documents are by special acts, made conclusive 
evidence of the facts stated therein 


« 


22 So, a conclusive proof of the fact stated in the certificate is 
nothing new 10 law, and by treating the same as a conclusive proof, it 
docs not import an arbitrary means of proof It is well-recognised 
principle of proof which finds place in various other statutes, Certificate 
of registration given by the Registrar in respect of a Company 1s conclu- 
aivo evidence that each subscriber wrote opposite his name the number 
of sharoe be took. Voter List drawn up under tho law is a conclusive 
evidence of one’s right to vote. 
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23. Accordingly, the probative value of a certificate by attaching 
finality has not been introduced by the legislature anything new ‘or 
unknown. This is a well-recognised principle thata tenant cannot 
complain that the ordinary procedure laid down under the Act cannot 
be taken away by introduction ofa chapter laying down a special and 
summary procedure in resnect of certain speoified cases Under the 
Transfer of Property Act, there 1s no such protection against-eviction a« 
provided under the Act But. on that ground it cou!d not be sald that 
а tenant, governed by the provisions of the Transfer of Property Act, 
has been discriminated by not extending the provisions of the West 
Bengal Premises Tenancy Actand giving equal! protection, as enjoyed 
under the Act, to the persons governed under the Transfer of Property 
Act. 

24  Uader the provisions of the Transfer of Property Act there 
жаз по protection to tbe tenants even If after compliance with the 
provisions of Section 106 of the Act by issuing a notice to quit But, 
the West Bengal Premises Tenancy Act provides the provision that 
before eviction not only notice to quit has to be served, the landlord- 
owner has to establish that he reasonably requires the premises for his 
own use and occupation and by introducing Chapter VIA whicb over 
rides other provisions of the West Bengal Premises Tenancy Act. lf a 
summary procedure has been laird down for eviction of a tenant by 
adoption of a procedure, тп that event it cannot be said that protection 
given to the tenant has been taken away as tho legislature intended that 
in such a case the landlord requires a procedure which is simple and 
summary In order to cut short the Hfe of litigation Issue of a Certifl- 
cate has not interfered with by any substantive right It 13 а procedural 
aspoct of the matter and simplifying a proceduro in some cases does not 
and cannot amount to a discrimination, when there 18 a reasonable besis 
for making such classification The object of Chapter VIA wherein 
Section 29B is incorporated is to confer a right on certain landlords to 
recover such a premises which are in occupation of their tenants on the 
ground that allottee of the Government should not be at the mercy of 
law's delay. The-allottee in the circumstances has been afforded a 
quick and expeditions remedy against his own tenant By giving the 
chapter a over-riding power a tenant cannot complain that his right 
has been takon away A statute may confer. certain right, but at the 
same time the statute may negative or over ride that right by faving _ 
over-riding effeot over tho ordinary provisions of the enactment. 

25 Further in view of reversal of the decision of K, M. 
Gangull, J. (as His Lordship then was) in-the case of Ranjit Kumar 
Sinha v. Brig. 4tndra Mohan Bhattacharyya (supra) by the Supreme 
Court, the viow taken by the learned trial Judge cannot bo sustained 


4 
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The said provisions which have been declared ultra vires by the learned 
Judge ів declared not ultra vires nor arbitrary and it cannot be said 
that a tenant hasa vested right to the prooedure as tho legislature has 
no right to lay down а. different procedure for different classes of 
landlords. 8 

А 26. Aooordingly, we are of the view that the learned Judge was 
wrong in declaring that a portion of Section 29B(2Xc) of the Act that 
‘such certifloate shall be conclusive evidence of the facts stated therein’ 
13 ultra vires. In our view, the same cannot be declared ultra vires to any 
of the provisions of the Constitution far-leas the provisions of Article 14 
of the Constitution It has to be borne in mind that the legislature has 
conferred power to issue certificate од some Area Commander or Sub- 
Area Commander. Тһево Officers аге top and high ranking Officers and 
itis woll-settled principle that when power is conferred upon the top 
and higher officials, in that event chance of abuse is less 


Accordingly, the appeal is allowed. The order of the learned 
trial Judge appealed against :s quashed, and set aside with the above 
Observation. The writ application is dismissed 


There will be, however, no order as to costs. 
Bhattacharya, J : I agree. 
S K.G 


( CONSTITUTIONAL WRIT JURISDICTION ) 
Before Mr. Justice Dibyendu Bhusan Dutta 
Decision : October 1, 1996 


Partha Sarathi Rej & Aar .. Petitloners 
Versus 


State of West Bengal & Ors li Respondents* 

West Bengal Shops & Establishment Act, 1963—Sectiom 24— Tripar- 
tite agroement—Increase fn working hours—Not violative of the provisions 

Constitution of India, Article 226. 

Industria! Disputes Act, 1947, Sections 2(p), 12, 18(3)—Conelliation 
proceeding—Settlemeat А g 

West Bengal Shops & Establishment Rules, 1964, Rule 57. 

Tripartite Settement Increase in weekly working hours—Whether 
violative of Section 24 of the Shops & Establishment Act, 1964 


* Matter No 3917 of 1994 , 
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The Respondent No.3 Company has a commercial establishment 
at Rashra The total working hours there were 36 hours and the number 
of working days in a week жав 5. On expiry of long term sett)ement 
on 12 1 89, the petitioner Union, which claimed to be a majority Union, 
along with two other recoguised Unions submitted charter of demanda 
Incourse of separate discussions with tho other two Unions, the com- 
pany gave indications that и was golny to increase the total woekly 
working hours from 36 to 48 hours. The petitioner Union coming to 
know of such intention of the Company raised an industrial dispute 
The conciliation Officer did not give any weightage to the pica of the 
petitioner Union and ultimately a tripartite settlement was arrived at by 
and hetween the company and the other two recognised untons The 
petitioner Union in the instaat writ petition had challenged the tripartite 
settlement on the ground that it was violative of Section 24 of the 
West Bengal Shops & Establishment Act, 1963 and Rule 57 of the West 
Bengal Shops & Establishment Rules, 1964 and that the conciliation 
Officer had acted in colourable exercise of powor, illegally and ina 
partisan manner. $ 


HELD : ` There is virtually nothing on record on the basis of which 
it can be argued that the conciliation Officer did not aci bona fide or did 
not apply his mind as to the reasonableness and fairness of the settlement 
nor із there anything on record so as to justify an inference that the 
terms of the impugned settlement were not fair and reasonable The 
mere fact that by virtue of this settlement the total weekly working hours 
and the total weekly working days were increased from 36 to 48 and 
from five to five and a half respectively cannot ipso facto lead to the 
conclusion that the settlement was unfair and unreasonable. Indeed, а 
settlement cannot be weighed іл a golden scale. Then again the particw 
lar conciliation Officer -who brought about the Instant settlement 15 nota 
party to the instant writ application and as such the petitioner cannot be 
heard to say that the conciliation Officer acted mala fide or In a partisan 
manner tn bringing about the Instant settlement. ^ (Parall ) 


Thus, relying on the Bombay deciston reported in 1 LLJ 276 and 
the Supreme Court decision reported in 1991 (1) SCC 4, it can be safely 
held in the facts and circumstances of this case that the impugned settle- 
ment does not suffer ‘from any illegality or invalidity merely because of 
the fact that the petitioner unton was nor a signatoryto the settlement or, 
for that matter, was not agreeable to the terms of the settlement whereby 
an Increase in the working hours and the working days was effected In 
view of the said two decisions there would be no escape from the conclu- 
slow that the impugned settlement is а valid settlement effected in the 
course of a conciliation proceeding and із binding upon all the workmen 
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Including the workmen represented by the petitioner Union The ques- 
tion as to which of the three Untons—whether the petitioner иттсп or any 
of the two respondent Unions reprasented the majority of the workmen 
at the time when the impugned settlement was effected would, indecd, be 
ofno significance particularly when the relative benefits and disadvan- 
. tages arising out of this settlement cannot be evaluated by this Court in 
the exercise of the writ jurisdiction and it cannot be held on the basis of 
the seltlem mt itself that the terms-are unfair and unreasonable 
- ( Para 12) 

As regards the question of violation of the provisions of Section 24 
of the West Bengal “Shops and Establishment Act and the corresponding 
Rule 57 of the Rules framed thereunder, 1t would appear that the said 
Provisions only saye the right or privilege to which any person employed 
In any shop or establishment is entitled on the date of commencement of 
this Aes or the Rules, under any law for the time being in force or under 
any coniraot, custom or usage which 1s in force on that date, ij such right 
or privilege is more favourable to him than any right or privilege con- 
Serredupon him by this Act or the Rules or, granted to him at the time of 
appointment and protect such right or privilege from anything in this Act 
or the Rules. ( Para 14 ) 


Tt is true that prior to the coming Into force of West Bengal Shops 
and Establishment Act, 1963, for all the employees of the commercial 
establishment of the respondent Company at its Rishra Unit, the total 
weekly working hours were 36 and according to the averments in the 
writ petition, for all the employees of the sald establishment of the Com- 
pany, the total number of weekly working days was reduced to 5 from 54 
after the coming into force of the Act. It is really not understood how 
the impugned settlement can be sald to have violated any of the provisions 
of the West Bengal Shops and Establishment Act or the Rules framed 
thereunder by effecting an increase in the total weekly working hours for 
the commercial establishment of the company ai Rishra from 36 to 48 
and an increase in the total number of working days from 51054 The 
West Beagal Shops and Establishments Act does not have any over-riding 
effect upon the provisions of the Industrial Disputes Act or upon ony 
Settlement that can be effecied in the course of a conciliation procecding 
wader the sald Act In the circumstances, 1 have no hesitation to agree 
with Mr. Partha Sarathi Sengupta when he contends that the impugned 
tripartite settlement cannot be said to have been effected in violation of 
the provisions of Section 24 of the West Bengal Shops and Establishment 
Act or Rule 57 of the Rules framed thereunder, The petitioners’ conten- 
tion to the contrary is accordingly hereby negatived. ( Para 14 ) 


T `~ 
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Md Кайди! Islam ^ for the Petitioners 
Mr. Partha Sarathi Sengupta and 
Arunava Ghosh ... "for the Respondents 


The judgment of the Court was as follows :— 


The instant writ petition is directed against a tripartite settlement 
dated 18.2.94. 


2 А union and its office bearer are the writ petitioners The 
respondent No. 3 company hasacommer:ial establishment contisting 


of Accounts Dept, Personnel Dept, Engineering Purchase Dept, 
Drawing Office etc. attached to its manufacturing unit at Rishra, The 
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petitioner union claims that it represents the majority of the employees 
of the respondent No 3 at Кићга. The commercial ‘estdblishment of 
the respondent company at Rusbra was reglitered under the Shops and 
Establishment Act, 1963. For the employees of the commercial estab 
Hshment of the "respondent company at Rishra, the total weekly wor- 
klng hours were 36 while the total number of working days ina wetk 
was 5. Besides Ње petitioner union, еге are two ther unions opera- 
ting at the “Rubra ‘Unit ‘of ihe company yu respon onts Nos. 5 and 6 
On the expiry of the Jong term set'lement dated 12 1 89, all the thrée 

unions including the petitioner union submitted their charters’ of 
demands for revision of grades, scales of pay and other coriditidiis of 
servico., in course of зсрагвіс discussions with thd oiber two unions, 
the company gave indioations that i was going to incteass the total 
weekly вошт from 36 10:48 and sought their help in the matter.” The 

said iwo 29 acc Tecaganed by ths company. The péutioner щпой, 
coming to Kuow’ aont sucha move for лайша the working hours, 
raned an industrial dlepits betore the ftspondent No 2 by their letrer 
dated 17.1,94 requesting him for dattratrag a’concihation proceeding 
The réapondent' No 2 held discussions on ‘charter of demands with other 
uolons ` RR appeared that he’ was actively supporting the'pleg of 
the company h ‘regard to the increase in the working hours. The 

petitioners took a stand not to accept the! proposed increase in the 

working hours becaüge such _increage would be against the provisions 

of Section 24 of the West Bengal Shops and Ectabliakment Act Inspite 

of such objection ‘of the пе itioner, the respondent с compsny entered 

into the impugned tripartite settlémant mih the other two unions i incor- 
porating the change In tbe weekly working hours from 36 to ‘48. It has 
boon alleged by the petitioners that this sottiement wasin grois viola- 
tion of Section 24 of the West Bengal Shops and Establiéhment Act, 
1963 and Rulo 57 of West Bengal Shops and Establishinent Rules, 1964 

Tho petitioners were not made paries by the retpondent No. 2 since 
they were opposing the said settlement. The part playéd by the Con- 
.cliation Officer f, e the respondent Nq 2 for bringing about the seitle- 
ment was а colonrable exercise оѓ power, He also acted 1p а highly 
motivated, illegal and partisan manner for bringing about the impugned 
iettlemant^ ín violation of Section 24 of the Wear Bengal Shops and 
Establishtient Act, 1963 and the in violation of Section 12 of the Indus 
trie: Disputes Act. . 
' 3- The respondent company spend: the writ application on 

filing an affidavit-in-opposition. It denied all the material allegations 

- of the writ petitioners, Itscase, in. substance, may be stated as follows, 
The petitioner union ls an unrecognised minority unjon and the recpon 

dent No. 5 union із the majority union having more that 75 percent of 
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the workmen of the company. In^terms of the tripartite settlement 
dated 3.1 68, an employce: enjoying 36 hours of duty in a week cou'd 
have been asked to work for 48 hours a week by granting 3 advance 
increments in his pay scale and placing bim In the plant grade There 
wero two separate sets of grades applicable to plant staff (48 hours a 
week) and office staff (36 hoursa week). The plant staff grade was 
always higher than the corresponding office staff grade The impugned 

7 settlement was reached with a view to bringing parity in the weekly 
working hours, the grades and holidays of the plant and office staff. 
The petitioner union came to know about tbe intention of the manage- 
ment to bring about the changes in the working hours of the office staff . 
and raised industrial dispute with the Additional Labour Commissioner 
after having 78 joint meeting with the management along with the'two 
other recognised unions The impugned settlement 15 not at all violative 
of the provisions of Section ^4 of the West Bengal Shops and Establish- 
ment Act or Rule 57 of the West Bengal Shops and Establishment Rules 
The settlement is advantageous to the employees inasmuch 83 it provides 
for four increments to the concerned employees against the existing 
practice of three increments іп the past. As per scttlement dated 3 1 68 
an employee who was appointed in 48 hours a week duty and subse- 
quently transferred to 36 hours a woek duty did not qualify for any incre: _ 
ment on his re-transfer to the 48 hours a week. duty. But by virtue of 
the current settlement, such employees have been granted 4 incrementa 
in their respective grades The plant grades were higher than the office 
grades baving higher increments and the office grade bas been equalised 
to the plant grade The petitioner union does not enjoy the support of 
any substantial number of workmen The settlement was signed by the _ 
respondent union. Overwhelming majority of the workmen have accep- 
ted tho settlement and to be precise only 12 out of 981 employees who 
were covered by this settlement accepted the benefits under protest and 
the remaining employees accepted the benefits voluntarily without 
raising апу dispute whatsoever. 


4 The petitioners virtually reiterated their stand already taken 
in the writ petition by filing affidavit-in-reply. 


5 Mr Rathin Bhaduri, 1d. Counsel appearing on behalf ofthe 
petitioners, ralsed the following points First, it was contended that 
the Impugned settlement was not a valid settlement in view of tbe fact 
that the petitioner onion, at whose instance the conciliation proceeding 
was initiated by the respondent No-2, and, who was a party tothe 
industria! dispute, was not a signatory to tbe settlement Secondly, it 
was contended that the settlement was bad inlaw in view of tbe fact 
that Jt purported to take away the advantages, rights and privileges that 
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"Were- being onjoyed by the employees of the šonai establishment 

of the company and were protected by the West Bengal Shops and 

Establishment Act. “Thirdly,-it-was urged that the settlement was 
, legally Ineffeotive inasmuch as it was violative of the provisions of 

Section.24 of the .West Bengal. Shope and Establishment Act, 1965 and 

Rule 57 of the Rules framed thereunder. Lastly, it was contended that 
* the impugned settlement fs liable to be quashed because of the fact that 
the terms of tho sottlement vis-a-vis the total weekly working hours and 
. total weekly working daya were not fair and reasonable. 


6 Mr. Partha Sarathi Sengupta, learned Counsel appearing for 
the respondent company sought to repel the contentions of Mr Bhaduri 
за the following manaer Tho impugned settlement was one which was 
arrived atin the course of conciliation procéeding and as such under. 
Section 183) it is legally binding on all the workmen. It is aubmitted 

"that the fact that the petitioncr union:had not been agreeable to the 
terms of the settlement or the fact that it was not a party or signatory 
to -the settlement would be of no moment. Mr Sengupta further 
‘submitted that the question whether the petitioner union was a majority 
"union or ‘not is a disputed question of fact and the Writ Court 1s not 
competent to 89: into that question According to Mr. Sengupta, the 
question whether the signatory unions viz the respondents Nos 5 and 6 
represented majority of the workmen of the Company is not also rel vant 
Mr Songupta further contended that there is an underlying assumption 
that a settlement reached through the help’ of a Conciliation Officer 
mast be" fair and ‘reasonable ~ and tbat, in fact, the terme of the settle- 
'ment were on, the ‘whole reasonable and far Mr Sengupta submitted 
thata settlomént cannot be weighed 10° any golden scale and the ques- 

` tton whether it is just “and fair’ bas to be answered on the basis‘of 
priüciples different from those which come into play when an industrial 
dispute та ngor- adjudication , It us further submitted by Mr. Sengupta 
^ that the. allegation of mala fide that ‘has- been sought fo'be made on 
behalf of the petitioner against the Conciliation Officer cannot at all 
merit auy.consideration in view of the fact that the particular Сопсша-` 

‚Чол Officer has not boen made a party so as to give him an opportunity ^ 
to controyert ,the said allegation- of mala fides against him. On the 
question: of violation of the provisions of Section 24 of the West Bengal 
Shon and Hstablishment Act ог Rule 57 of the Rules framed there- 

. uoder, Mr Sengupts argued that Section 24 ‘of the Act and the corres- 
ponding Rule 57-of the Rules simply saves the.righis or privileges to 

^ hich апу person employed in an establish ment 18 entitled on the date 

'ofcommeucement of the Act, under any Jaw or under any contract, 

-.oustom or usage which жав, п force on that date, if such right or privi- 

lege is more favourable to him than any nghtor privilege conferred 


^ 
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upon him by the Act or the Rules, as tho case may be, or granted to 
him at the timo of appointment, According to Mr Sengupta, there 1s 
nothing та tho West Bengal Shops and Establishment Aot or the Rules 
framed thersuader which gives thom over-riding effect over the terms 
of settloment entered into tn the course ‘of aconciliation proceeding 
under the Industrial Disputes Act The West Bengal Shops and Estab 
lishment Act or tho Rules, according to Mr Sengupta, do not impose 
any embargo upon cürtarment "of the rights and privileges. enjoyed by 
an employee prior to the commencement of the Act or the Rules and 
more advantageous than those granted by the Act or the Rules by 
virtüo of any settlement jn the course qf a conciliation proceeding under 
the .[adustrial Disputes Act. -Moreover,. it 15 suboutted that by yurtue 
ofthe impugned settlement, the total weekly working hours and fhe 
total weekly working days meant for the employees of the commercyal 
establishment of the company within the meaning of Section 2(2) of the 
West Bengal, Shops aud Estab'ishment, Act do not exceed the maximum 
limit permissible under the Act. Lastly, it 1s submitted by Mr. Sengupta 
that the impugned settlement was, in effect, a non statutory, contract and 
in view of the fact. that a majority of the workmen reaped the benefits 
ofthe settlement without rasing апу „dispute whatsopver,. 1t would not 
be proper for exercising the extraordinary jurisdiction under, Article 226 
of the Constitution to quash the, шешер! ‘by атти of mandamus as 
prayed for by the petitioner... , . р... MeL А 


7 In support of his contentions, Mr. Sengupta cited decisions 
40 as Division Bench decision of the Bombay High Court in the case 
of (1) Association, of Chemical Workers v. Wahid All & Ors. ‘reported 1 1D 
1980 (1) LLJ page 276 ; (i1) а decision ‘of the Supreme Court in the p» 
of (2) Вағацлі Refinery Pragatisheel Shramik Parishad Y. ' Indian Ò il 
Corporation Limited reported m 1991(1) Supreme Court Casos 4, „арб 
(ш) ап unreported Single Bench decision of our High Court. 1n 
(3) С.К. "No. 1480X W) ‹ of 1984, Kalldas, Blawas & Ors. v. M/s. Burn 
Standard & Co. Lid & Ors 


pris 


"8; 'A settlement as defined In Section ; Xp) of tho Industrial 
Disputes Act means "'a settlement arrived at in the course of conciliation 
proceeding and includes a written agreement between the employer 
and workmen arrived at otherwise than in the course of conciliation 
proceeding where such agreement has been signed by the parties thereto 
in such manner as may be prescribed and a copy thereof has been sent 
_ to an Officer authonsed In this behalf by tbe appropriate Government 

and the Concillation Officer “Under Section 4(1) а Conciliation Officer 
is charged with the duty of mediating in and promoting the settlement 
of industria] disputes. Sub-sections (2) and (4) of Seotion 11 prescribe 


* 1 
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the procedure and — of Conciliation Officer’ "ira vis à settlement. 
Section 12 prescribes. the, duties, of Conciliation Officer. Under, sub- 
section (2) of Section і, the Conciliation Officer shall, for the purpose 
of bringing boat a settlement of the dispote without delay,, im‘ estigate 
the > dispute and all “matters affecting the merits, and ,nght settlement 
thereof a and may do all (puch things, аз ‘he d thinks fit for the purpose of 
inducing tho parties to come to a " fair and amicable seitlement of 
the dispute, Under sub section (3) if a settlement of tho dispute or of 
апу оѓ the matters in dispute ш arrived at in. the course of the concilia- 
tson proceedings, the Conciljation Officer shall send areport thereof to 
the appropriate Government or the Officer authorised in this behalf by 
the appropriate Government together. with a memorandum of tbe 
settlement signed by tho parties to the dispute. , Rule 68(2) of the West 
Bengal [ndustria] Rules, 1958 specifies, the person or, persons by whom 
such memorandum of settlement shall be signed 10 the case of tho 
employer'orthe workman Sub-section (4) deals with the contingency 
arising out of his failure to, bring about the settlement Under sub- 
section (3).of Section 18, a settlement arpived at in the course ot 
conciliation proceedings under this Act shall be binding on— 


(a) all parties to the industrial dispute : 

(b) all other,partics summoned to appear in the proceedings as 
parties to the dispute ; , 2 

:(с) whore a party referred to in s Clauss (а) 1s an "sailayet: bus 
hærs, succes:ors or assigns in respect of the establishment to which 
the dispute relates and . 

(d) where a party referred to in Clauss (a) or Clause (b)is 
composed of workmer, all persons who were employed in the 
establlahment or part of the establishment, as the case may be, to 
which the dispute relates onthe dato of the dispute and al] persons 
who subsequently become om loyed ın that establishment or part 


9 In 1991 (1) SCC 4, Baraunt Refinery РОИ Shramik 
Parishad Indiex Oil Cor poration Ltd , the Supreme Court held :— 


“A eottlement arrived at ın the course of conciliation procee- 
dings with ,a recognised majonty union has extended application # as 
it will be binding on al! workmen of the establishment, even tho:o 
who belong to the, minority unlon which bad objected to the same 
To that extent it doparts from the ordinary law of contract. The 
object obviously, 18 to uphold the sanctity of settlements reached 
with, the, active , assistance of the Conciliation Officer £ and to dıs- 
courage an, individual , employee ora minority ynion from scuttling 
the settlement There 15 an. underlying 'anumption tbat a settlement 
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reached with the holp of the Conciliation Officer must be fair and 
Teasonable and can, therefore, safely be made binding not only on 
tho workmen belonging to the union signing the settlement but also 


on the others That is why a settlomont arrived at in the course of © 


conciliation proceedings is put on par with an award made by an 
adjadicatory authority ” - 

10 In the Bombay decision cited by Mr Sengupta, ıt was conten- 
ded on behalf of the union that Section 18(3) (d! covers only such other 
workmen who are either mombers of no union or whose union displays 

fadifforence either by not'responding to the notice of the Conciliation 
Officer or otherwise and cannot cover the workmen whose union displays 
active interest and was opposed to the settlement or terms thereof 
It was also urged in that case that it would be a misnomer to call it 
settlement when negotiating union representing a section of the work- 
men opposes it and insist for better terms. -On behalf of the respondent 
compaay, on the other hand, several decisions including two Supreme 
Court decislons їп the case of (4) Ramnagar Cane and Sugar Co. y Jatin 
reported їп AIR 1960 SC 1012 and the case of (5) Tata Chemicals v. 
Workmen reported in. AIR 1978 SC 828 were relied upon 1n the Bombay 
case and it was contended that а settlement even with one of the many 
unions, brought about by Conciliating Officer would be such a settlement 
even whea other unions choose not to accept it or actively oppose it. 
In the case of Rumnagar Cane, one of the unions after taking part in tho 
negotiations had walked out, indicating no interest in the proposals and 
_ the Conciliation Officer succeeded in persuading the other union to con- 
_tiaue the lack and securing settlement of the dispute and the Supreme 
Court he'd that such a settlement with one of the ur1ons where work- 
men happen to be represented-by more than one union is a valid settle- 
ment within the meaning of Section 12 3) and the settlement 15 binding 
under Section 18(3) (d) not only on the workmen represented by the 
union signatory to suoh sottiement but also other workmen represcnted 
by other union and also others, who may not at ali be represented by 
any union whatsoever Ratio of this сабо was affirmed 10 the subse- 
quent Supreme Court decision in thecase of Tata Chemicals, The 
Bombay High Court observed: “The word settlement undoubtedly 
presupposes the participation and consent of all the interested parties. 
Wherb workmen are members of the different unions, every union 
without regard whether represents a majority or minority section cannot 
but be considered to be so interested However, Section 18 (+)(d) appears 
to have been designed to meet some difficulties implicit 1n the collective 
bargaining with a floating army of workmen a few of whom may not 
choose to Бо ‘the member of any union and, one or more unione may, 
for reason of its own, may not like to reach tho settlement Legislature 
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contemplates making such settlement binding even on such Indifferent 
or unwilling workmen if the Conciliation Officer brings abont it bona fide 
to ensure industrial peace. Intervention of the Conciliating Officer, and 
his bellef |n the settlement being fair and reasonable appcars to be the 
basis of this provision which presently takes into account the imposs:bi- 
lity of satisfying every section." It was further observed ; "It is true 
that in the case of Ramnagar Cane & Sugar Co before the Supreme 
Court, the Union. with whom the settlement was arrived at happened to 
represent the majority of the workmen then employed in the concern. 
The union which has chosen to walk out of the negotiating proceedings 

-or bad not taken part in the said negotiations happened only to repre- 
sent minority of the workmen That, however, does not appear to be 
the basis of the ratio of the judgment According to all these cases, it 
is the intervention of the Conciliation Officer that makes the difference 
between the settlement that is reached in the courso of the conciliation 
proceedings and the one reached otherwise than in course of conciltation 
proceedings " It was further observed : “The mero circumstances that 
workmen represented by the petitioner union are not signatories to the 
settlement or have not'participated in the discussion resulting in the 
ultimate settlement by"itself cannot invalidate the said settlement or 
making the settlement otherwise than in tho course of conciliation pro- 
ceedings norcan the same cease to be binding on the other workmen 
who are not represented by the signatory union." I must say that I am 
1n respectful agreement .with the aforesaid observations of the Bombay 
High Court which apply to the facts and circumstances of our case 


11 There 18 virtually nothing on record on the basis of which it 
can be argued that the Conciliation Officer did not act bona fide or did 
not apply his mind as to the reasonableness and fairness of the settle- 
ment gor ls there anything on record so аз ќо justify an inference that 
the terms of the tmpugned settlement were not fair and reasonable 
. The mere fact that by virtue of this settlement the total weekly working 
hours and the total weekly working days were increased from 36 to 48 
aud from fyo to five and a half respectively cannot ipso facto lead to the 
^ conclusion that the settlement was unfair and unreasonab о Inceed а 
settlement cannot be weighed in a golden scale Then again, the parti- 
cular Conciliation Officer who brought about the instant settlement 
15 nota party to the instant writ application and as such tbe petitioner 
cannot be heard to say that the Conciliation Officer acted mala fide or 
1n & partisan manter in bringing about the instant settlement 
12. Thus, relying on the Bombay decision reported in 198C(1) 
LLI 276 and the Supreme Court decision reported in 1991(1) SCC 4, 
it can be ‘safely held in the facts and circumstances of this 
case that the impugned settlement does not suffer from any 
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illegality or invalidity therely because of the fact thht the potitionet 
union was not a signatoty tothe settlémont or, for that matter, wal not 
agreeable to the terms of ihd' settlement whereby an Increase" the 
working hours add the working days í was effected ' In view of the said 
tivo decisions, ‘there would be по escape from the conclusion “that the 
impugded ‘settlement’ 19 a‘ valid settlement effected in the course of’d 
Conciliation proceeding and is binding upon all'the workmen including 
the workmen represented’ by the’ petitioner uaion’ Thi question as to 
Which of the thrée unions whether the petitioner union ‘or any óf the 
two respondent unions réptesented the majority of the workmen at the 
time when the impugned séttlem:nt was effected’ would, indeed bé of no 
significance’ particularly when the relative benefits and difadvattages 
ansing out of this settlement ' cannot Бе evaluated by this Court in 'the 
bxercise of the writ jurisdiction and ‘It candot be ‘held on the basis of 
the settlement itself that the terms are unfair and unreasonable. :- “ ~ 


"ac 


13 it has been specifically averred in the affidavit-in- opposition 
filed on behalf of the company tbat out of as many as 981 employees, 
barring only 12 employees, all the employees accepted the terms of the 
settlement and reaped the benefits therounder without. voicing any 
protest and the said averment goes uncontroverted in the affidavit 10- 
reply that was filed on behalf of the petitioner As such, Mr. Séngupta 
relyng. on tho unreported , decision of our High, Court in 
С.К No. 14803(W) of 1984, Kalidas Biswas & Ors v. Burn Standard & 
Co Lid,contended that even ‘if for the sake of argument the instant 
settloinent could not be designated as a settlement пі the course of a 
donciliation proceeding so as to havo а binding effect "on all tlie work 
men, it would not be at least’ fit and ‘proper case for issuing’ a rit of 
mandamus for quashtng such á settlement espeoally “when a majority of 
the workmen had acoepted the settlement without any protest; There 
1s mu: h force in the above contention - oat А 


14 As regards the question of violation of the Provisions of 
Section 24 of, the West Bengal Shops and Establishment Act and the 
corresponding Rale 52 of the Rules framed thereunder, xt would appear 
thatthe said provisions only save the right or privilege to which any 
person employed ш апу shop or establishment is entitled on the date 
of commencement of thia Act or the Rules, under aby law for the time 
being 1n force or under any contract, custom ог, шаре which 18 in force 
on hat date, if such right or privilege’ зз more favourable to him than 
ahy! right or peuns conferred upon him by this Act or the Rules or 
granie tb him at ‘the ume ‘of appointment end protect such rigbt or 
privilege from anythlhg їй this Act or the Rules Section 7(2) provides 
that ‘ho ! persón emploped'in an establishment shall be teduired or 
permitted to work in. such establishment .for more-than eight hours and 
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& half in- any one day or Фос. more than fortyelght hours In any one 
week.' Section /5(1), оп the other hand, requires (8) every sbop or 
commercial establishment to remain closed on, and (b) every person 
employed in such establishment or shop to be "allowed as holiday at 
least, one and a half day next preceding or next following such day, in 
each week — In other words, the West Bengal Shops and Establishment 
Act prescribes the maximum limit of working hours per week as 48 
hours and the maximum number of working daysina week as 5 days 
anda half. It is truo that prior to-the coming Into force of West 
Bengal Shops and Bstabjishment, Aot, 1963, for all tho employees of the 
commercia) establishment of the respondent company at its Rishra unit, 
the tota] weekly working bours were 36 and according to the averments 
Inthe’ writ petition, for all the ‘employees of the sald establishment 
of the company, the total number of weekly working days wes 
reduced to 5 from 5} after {һе coming into force of the Act. It 
1 really not understood how the impugned -settlemont can be said 
to have violated апу of the. provisions of the West Bengal Shops 
and Establishment Act or the Rules framed thereunder by effecting an 
Inoreaso 1n the total weekly working hours for the commercial establish- 
ment of the company at Rishra from 36to 48 and an increase in the 
total number of working days from 5 to 5$, The West Bengal Shops 
and Establishments Act dora nat havo any over riding effect upon the 
provisions of the Industnal Disputes Act ог upon вру settlement that 
can be effected in the course ofa conciliation preceeding undcr the 
said Act. In the ‘circumstances, I have no hesitation to agree with 
Mr. Partha Sarathi Sengupia when he contends that the impugned 
tripartite settlement cannot be said to have been effrcted. 19 violation of 
the provisions of Section 24 of the West Bengal Shops and E«tablubment 
Act or Rule 57 of the Rules framed thereunder The petitionors, i conten- 
tion to the contrary is accordingly hereby negatived _ 


15 Мг. Rathin Bhaduri, learned Counsel, .appeanng for the writ 
petitioner, cited a series of decisions reported in (6) 1994 Supp (1) 
SCC 310, Bengal Iron Corporation aad Ап. ч Commercial Tax Officer 
and Ors ; (7) AIR 1989 Supreme Court 1607, Shri Апаа: Mukta Soaguru 
Shree Mukta ee 7 Vandasjiswami Surarng Jayanti Mahotsav Smarck 
, Trust and Ori. vy “R Rudani and Ors ; (8) 1995 Supp (2) SCC 733, 
Workmen v I I.T I "Cycles of india "Ltd amo Ors ; (9) 1995 Supp (3) 
SCC 199, Hope Textiles Ltd and Anr v. Union of India and Ors ; 
(40) 1995 Supp (3) SCC 643, Election Commission ‘of India v. Unton of 
India and Оз; a0 1995 (5) ЗСС. 482, Lic of India and Anr v 
Consumer Education & Research "Centre and Ori ; ; (12).1991 Svpp (2) 
scc 654, Jogemdra Lal Sahá v. State of Bihar ond Ors, ; (13) 1995 (5) 

SCC,173, Anil Kumar "Gupta and Ors. v. State of U P.and Ors. ; 
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(14) 1994 (6) SCC 157, Hindustan Lever Limited v. B. N. Dongre and . 
-Ors., and (15) 1991 Supp (1) SCC 240, State of Tamil Nadu v State of 
Karnataka and Ors., |n support of his. contention that а writ of 
_mandamus can be issued in the instant case as prayed for by the 
petitioner.’ I have рего‹ей all the decisicns and I am afraid that none 
ofthem has any bearing on the point at issue It is really not under- 
stood how these decisions could be of any help to the petitioner in the 
facts and circumstances of the case discussed above А 


In view of my above discussions, 1t-would necessarily follow that 
tbe writ petitioner 18 not entitled to ару relief whatsoever In tho result, 
the writ petition fails and is hereby, accordingly, dismissed эшо, 
however, any order as to costs, 


^ А.О. 
[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Tarun Chatterjee and Е 
Mr Justice Dipak Prakas Kundu С - 
E Decision t February 18, 1997 CREE 
Pravat Kr. Saka | 1... Appellant 
Versus: 
. Dilip Pramanik 1... Respondent* 


` Hindu Minority amd Guardianship Act, 1956—Sectlens 6 and 13— 
Father natura] guardlan—Kutitled to custody of the sou—— Unless forfeited 
by gross miscomdmct— Welfare of the child— Paramount consideration — 
Financial position of father—No criterion _ 


"Guardians and Wards Act, 1890—8ectlons 7, 8 and 10— Custody of 
the minor child—Criterioa— Welfare of the child primary consideration— 
Wish of tbe child —Fathez matural guardian—Bost place of child— With 
parents. ~ 

A case under Sections 7,8 and 10 of the Guardians and Wards 
Act, 1890 was filed by the appellant as petitioner praying for boing 
appointed as.guardian ef the person and property -ofthe minor 

, Debankur Pramanik alias Bapi ull he attains maturity and/or majority. 


*F. M. A. No. 318 of 1996. 
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The ‘aid minor Debankur СТР ls tho son of the respondent Dilip 
Pramanik and tho deceased Smt. Papia daughter of appellant who were 
married on 12.8.91 according to Hindu rıteg The child was born on 
28th May, 1992 and Sint. Papia died on 21 10.93 out of burn injuries. 
In connection with this caso a criminal case was started against Dilip 
Pramanik which is still pending The appellant contended (Ба! he 
being the maternal grandfather of the minor and a criminal саве being 
pending against the respondent, he is entitled to the custody of (hus 
child This application for guardianship was contested by tbe respon- 
dent father of the child and the District Judge, Barasat dismissed tho 
Miso case rejecting the prayer of the appeilant for oustody of the 
child. Being aggrieved the appellent preferred appeal before tho 
High Court. 


Dismissing the appeal with directions the Court 


HELD: The respondent, їп ihe instant case, in view of Section 6 
of Hinda Minority and Guardianship Act, 1956, 1s the natural guardian 
ofthe minor Вар: and very much contesting the matter The proviso to 
Section б of the Hinau Minority and. Guardianship Act, 1956, lays down 
that xo person shall bc entitled to act as the natural guardian of a minor 
under the provisions of Section 6 tf (a) hehas ceased to be a Hindu or 
(b) he has completely and finaily renounced the world by becoming a 
hermiit_or Ascetic Admittedly ın the instant case, the father of Вар! 

" who їз respondent, has netther -ceased to be Hindu or he has completely 
or finally renounced the world by becoming ahermu. Therefore the 
respondent ‘has not made him disentilled to act as the natural guardian 
of the minor Вар uader the provisions of Section 6 of the Hindu Minority 
and Guardianship Act, 1956. ( Para 22) 


Mere -fact that a criminal case under. Sections 4984 and 306 of 
I. P. C. тт pending against the respondent by itself will not make him 
unsultable to remain as guardian of the minor child Варі. -( Para 24 ) 


The appellant, relying upon and on the basts of ihe financial condl- 
поп of another person who happened to be his brother-ia-law cannot 
claim guardianship of the minor in preference to the minor's natural 
guardian. ( Para 25) 


Parents being the natural guardians have the control over F the person 
education and conduct of their minor child Parents, being the natural 
guardians. илдет the Hindu Minority and Guardianship Act, 1956, as 
-agalnst other persons, generally have an absolute right to the custody of 

the child utless they have forfelted it by some gross misconduct This 
. absolute right of the parents has been recognised because such a right ts 
necessary for preserving the natural order and course of the famity life 
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whioh Is the Josndi tion of the зосівгу dnd ihe Courts do not ordinarily 
interfere with parents except. upon grave occasions or for reasons of 
wrgency. ( Para 27 2 


. Section 13 of the Hindu Minority and Guardianship Act, 1936 lays 
down that for appointment or declaration of any person ax guardian ofa 
Hindu minor by a Couri, the welfare of the minor shail be the paramount 
consideration Merely because the father is poor and the person who 
seeks to have the guardianship and/or custod) of the child as agamst the 


father l2. rick by itself cannot be a ground for taking away the child from . 


` the guardianship and/or custody of the father. ( Para 28, 


The child before ui without any hasttation stated that hé wants to 
stay with the father. True the child is only about four years old But 
this shows that the. child is missing hus father which may emotionally 


disturb andup зві the child Neither the Hindu Minority ahd Guardian. 


ship Act, 1956 nor the Guardians -and Wards Aci, 1890. has ever 
disregarded the ties‘ of affection or the prima facie right of the párelis 
over tha person; education and conduct of the child Сепеѓайу speaking 
the best place for a child is with his ee ( Pata 30 ) 


I 


Cases referred to :— N 
(1) Smt. Sarindér Kaur V: Harbox Singh, AIR 1984 SG 1224 
(2) Satyendra Nath Molira v. Balaram Ühatterjee, _ 
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` 


(3) Kirtikumar Maheshankar Joshi у. Pradipkumar Karunoshanker 
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(4) Inre: Me Grath, (1893) 1 CH 143 
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(7) Munnodiyll Peravakutty v. Kunfyedath Chalil Velayudhan, 
р AIR 1992 Ker 290 
(8) Annie Besant у. М№ағаўаніаћ, 4k IA 314 


Mr, Askok Banerjee and Surajit Sem a Jor the Appellant 
^ Mr. S. Talukdar and Ms. Jayashrés Banerjee- ..... Jor the Respondent 


* The judgment of the Coart was as fellows :— 

Kunda, J.: This appeal is arising out ofa judgment and order 
being Order No. 31 dated 14th February; 1996 passed by Shri А.М 
Sen, tho learned District Judge, Barasat; North 24 parganas, in 
Aot VIII Miso Case No. 5 of 1994 dismissing the said Мис. Case on 
contest but without cost. 
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2.. The Aot УШ Misc., Caso No. 5 of 1994 was instituted by the 
Pravat Kumar Saha, tho appellant (hereinafter referred to as appellant) 
by filing an application under Sections 7, 8 & 10 of the Guardians and 
Wards Act, 1890 before tho learned District Judge at Barassi, 
24-Pargands (North) praying that appellent be sppo:nted guarcian of 
the person and property, of the minor Shri /Debankur Pramanik anas 
Вар: (hereinafter referred to as Вар!) (11 ho attams maturity and/or 
majority The respondent Dilip Pramanik (hereinafter reforred to às 
respondent) who i$ the fattior of Барі also filed án application ünder 
Sectiona 7, 8 & 10 of the Güardiahs and Wards Act, 1890 for recòrdiùg 
‘no objection’ of thé rodporident tô the application of the appéllant for 
appolhtínent as guardian öf tho péfson dnd property of the minor Вар! 
till he attains the maturity and/or majority However, subsequently tbe 
respondent in connectioi with’the dforesiid Miso Cáse filed the written 
objection and prayed for royeolion of "the peutloli filed - y the appellant 
ündet Sections 7,8 & 10 of the Guardians dnd Wards Act, 1890 arid 
directing the &ppeliant tö make ovér the пийо? Bápi to the custody dt 
his father and natural guardian with immediate effc ct 

3 -It is an admitted fact that the marriage between the respondent 
and Smt Papia, since deceased; tho daughter of the appellant was 
solemnized on 128.91 according to Hindu rites and out of such 
marriage a зоп Debankur alias Варі was born on May 28, 1992 On 
21.10 93 Smt Papia died at К. G Kar Medical Hospital in an unnatural 
circumstances out of burn injury’ At the time of burning she was 
staying with Bapi at the residence of: her father, the appellant. In 
connection with the unfortunate death of Smt Papia а criminal case 
being Khardah, Р S. Case No 43 dated 22.10.93 under Sections 498A 
and 306 of L.P C 18 pending against the respondents and his parents and 
police has submitted charge sheet 1n connection with the said case 


4 In hia application übder Sections 7, 8 & 10 of the Güaidiabi and 
Wards Act, 1890 the appellani, imiér айа, itated that on sudden death 
of Smi’ -Papa the appellant got severely brreaved and was incntally 
dutiessed, The appellant could not bear the abséncé of ћи daughter, 
Smt Рар!а and bis grand son Bápi bad given him donsólatión ifi the 
ій оғ sorrów Вар: was, at that indterial tım: , growing up with the 
appellant, bis wifo arid his two minor daughters At ibat materia) timo 
the fathét of Bapi most of the days, uscd to stay at different places. 
outside tho. residence duc to his own professional assignments. The 
respondent however was not mentally fit to bear thé expesises of bis 
minor son. Save and exoept the appellant, Вар: had по one to look 
after him. Since the death of Smt Papia on21 10 93, Вар: was being 
nurtured and looked after by the appellant at his house at 4. Elias 
Road, Caloütta-58 and Bapi ùséd to redide ordinarily atthe said house. 
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The appellant wanted to arrange the proper safety, security and protec- | 
‚Чоп of Bapr. The appellant bas Jove and affection of Bapi and the 
> appellant bas also sufficient fund and resources to look after Bap: 


Bapi at that materia] time, was oonveniently staying at 4, Elias Road, 
Calcutta-58 with the appellant and the appellant thought that the 
wolfare of Bapi, his upkeep, his proper maintenance, his education and 


wWelbeing at the house of the appellant would be properly suited for the | 


growing mind and needs of Варі. On the contrary, there 1s no one at 
the house of the respondent to take care of Bapi at Inda, Kheragpur, 
District Midnapore. At that material time the respondent was also 
staying with the appellant and Bapi at 4, Elias Road, Caicutta-58. The 
appellant is though the, maternal grandfather of Вар: and though the 
respondent, the father of Bapi is natural guardian yet fdr suitable 
Maintenance and upkeep of Bapi the appellant should be appointed as 
tho gnardian of tho minor. The respondent conceded the arrangement 
as tated In the application. The respondent shall have the right to 
visit Вар! from time to time. and look after him The appellant is a fit 
and proper person to be appointed. ` z 7 


5 Тһе respondent in his application under Sections 7, 8 & 10 
of the Guardians and Wards Act, 1890 inter alia stated that at the time 
of death of Smt. Рарз, Bapi was staying with the appellant at а, Elias 
‘Road, Calcutta-58 and Bapi was, at that material time, trained up and 
looked after by the parents of Smt Papia Parents of Papia has got 


- much iove and affection for Вар: and they had got sufücient funds and 


resources to ‘look after Bapi and the minor was conveniently staying 
with the parents of Smt Papa at 4. Elias Road, Agarpara, Calcutta-58. 
With the arrangement exis ing at that material time, Вар: was staying 
comfortably and conveniently with the appellant end the members of his 
family. The respondoot was aure that in future run of life there would 
be no difficulty towards ^ upkeep, maintenance and welbeing of Варі. 
The respondent was suco, at that material timo, that his minor són Вар! 
would be suitably maintained, grown up and would be looked after 
properly. Considering the wolfare of Bapi and considering the fact that 
Bapi was conveniently placed at the house ot the appellant, thc respon- 
dent recorded his consent to such arrangement and the respondent bad ` 
no objection if Bapı was allowed to be kept in thc care and custody of 
the appellaat The respondent submitted that the appellant be allowed 
to continue to have care and custody of Bapi (111 һе attans maturity 
and/or majority. 


N 
6. In his written objection dated 18th March, 1994 the respon 
dent, ínter alia, stated that the appellant had his wife and twó otber 
daughters alive. So the appellant had support from his family whereas 


m 
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the rompogdent, а yonagman lost. bis beloved wife. It is true that when 
tho mind of the respondent was engulfed with profound grief for the 
sudden death of his wife and sustained burn Injury the responcent was 


"compelled to keep ‘bis minor son to the. care and, custody of the 


appellant for the time being because at that material time Вар} waa 
living at 4, Ellas. Road, Calcutta-58 and the appellant also desired ard 
demanded the same That was a temporary arrangement mutually 


- made between the respondent and the appellant. Such temporary 


arrangement which was made for the sake of Bapi in extremely helpless 
and unfortunate circumstances, doos not entitle or authorise the appo- 
Папі to olaim guardianship ousting the respondent from his own place 
and position. The respondent is а young business ma: having his own 
houio and business establishment at Vidyasagarpur, Kharagpur. District 
Midnapore where he has been stsying with his parents, brother and 
Вар. The respondent із quite a stable and capable businessman and 
hé does not fequire to pass most of the days in an) outdoor doties 
rather ho is used to pass days and nights in his house with the company 
of the members of his family Therefore, Bapı has his father, paternal 
grandparents, paternal uncle and aunts to lookafter him Bap was 
allowed to stay in the house of the appollant at 4, Elias Road, 

Calcutta-55 only for the time being in an unusual circumstances and 
"also under a compelling gtuation which атое from sudden death of 
Smt Papia-at her father’s place. Permission to keep Bapi in the tem- 

porary custody and care of the appellant did not confer and constitute 
any right, authority to the appellant so as to claim appointment as 
guardian of tho porson and property of Bapi-who was at that material 


^ ume only 18th months old. The respondent has sufficient means, 


resources and strength in all respect to rear up, up bring and to provide 
best possible education and other necessities for day to day living of 
Вар! 'Bapi used to get and shall get living care and company not only 
from hus father, the respondent, but also from his paternal grand- 
parents, uncle, aünts and other-'relatioms at his father’s house The 
respondent prayed for rejection of the petition filed by tbe appellant 
under Sections 7, 8 & 10 of the Guardians and Wards Act, 1890 anda 
direction to the appellant to make over Вари ‘to the custody o! the 
respondent, the father and natura) guardian, with immediately offect. 

7.- It appears that the appellant in the aforesaid Misc. Case filed 
an application under Order 6 Rule 17 read with Section 151 of the Codo 
of Civil Procedure praying for amendment (hereinafter referred to аз 
first amendment) of the application filed by him under Sections 7, 8 & 
10 of the Guardians and Wards Act,1890. By this first amendment the 
appellant brought allegations against tbe respondont which are connec 
ted with the criminal case now pending against the respondent and his 
parents 


-, 
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8. It further appears that the appellant filed another application 
for amendment (hereinafter referred to as second amendment) of his 
origina! application under Sections 7,8 & 10 of the Guardians and 
Wards Act, 1890 in the said application for amendment the appellant 
prayed for addition of now paragraphs being Paragraphs 9, 10, 11, 12, 
13, 14, 15.. 16, 47, 18, 19 with sub paragraphs 29 with sub para 
graphs 21, 22, 23, 24. By such amendment, the appellant, inter alia, 
mado allegations against the respondent which are connected with the 
criminal caso now pending against the respondent and bis parente 
It appears that the appellant once again filed an application for amend- 
mont (hereinafter referred to as third amendment) of his application 
under Sections 7 8 & 10 of the Guardians and wards Aot, 1890. In 
the said third. amendment the appellant stated that bu wife died an 
unfortunate death on 5.11.94 due to sudden cardiac failure. "The 
appellant stated that he is quite affluent to maintain. Вар! and to rear 
‘him up with all care attention as a fit person It bas been stated that 
the appellant has been running as many аа three trades and he has got 
his placo of business or the registered office at his own residence 
wherefrom he 3onducts his business / trades аз aforesaid through 
different agents. The appellant further stated that he got Вар! 
admitted in a nursery school and inthe morning the appellant used to 
take Bapito his schoo) and bring him back after the school hours 
Tho apoellent further stated that he appointed one Governess to look 
after Bapi partially and specially during the period when the daughters 
ofthe appellant remained at their schools The appellant further 
stated that Вар: finds pleasure and happiness with the company of the 
danghters of the appellant who have been taken up as oxclusive 
playmetas of Вар The appollant further statcd that the daughters of 
the appellent are also deeply attached “with Вар! and as such ‘at this 
stage, change of custody of Вар: shall cause a serious mental barass 
ment or worry to Bapi. Tho appellant stated that out of his two 
daughters: one was aged about 14 years ard the other one was 
about 12 years The appellant further stated that apart from the 
Governess there was one maid servant whom the appellant appointed 
to do household works and Вар: remained quite happy and jubilant im 
the custody of the appellant even after the death of his maternal 
grandmother. 


9 Itappoars that the respondent hed filed additional written 
objection In the addi. written objection the respondent made certain 
statements which are connected with the criminal case Now pending 
against him and his parents 


19. The appellant in hts evidence stated that Bapl was living in 
hle custody and bis wife expired on 5 12 94 due to cardiac failure. In 
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his evidence the а atated that ho hes two daughters at present 
and he isa businessman. The, appellant deposed that he got admitted 
Вар! Іп Mongrece. Montessori House at 1, Short Street, Calcutta-16 
(objected to). He used to take Bapi to school and some times the 
appellant's driver uséd. to take Bapi to school. The appellant further 
stated in his evidence thet be had engaged one woman for looking after 
Варі The appellant further stated in his evidence that Smt. Papia came 
to his house, two months prjor to her death. The appellant further 
stated in his :evidenoo thet one criminal oase was initiated against the 
respondent and others and in the said criminal case the polico has sub- 
. mitted charge sheet against them and~that the appellant does not know 
whether Papia had left one death note In his cross-examination the 
appellant ‘stated that the school where Bapi was studying at that point 
of time was 15 K M. анау from his house and stated that the appellant/ 
his elder daughter was reading in Class VIII in Burnpur Girls School at 
Burnpar апа-а! the time of his deposition tbe said daughter was not 
staying in the house of the appellant The appellant furtber stated 1n 
his evidence that- hisyoungest daughter, at that point of time, was 
reading in Cless-V in-Sabitri Маћајагі Vidyapitb at Agarpara and the 
classes of the said school were used to be taken up between 11 А M and 
3PM on-week days The ‘appellant further stated 1n bis evidence that 
even after death of Smt Papia the respondent atayed in his house for 
one month and Bapi was in the house at that time 


11. The respondent in his evidence stated tbat the respondent 
and Bapi had good relations between themselves. Не further stated in 
his evidence that his ‘wife bad also good relations with his parente He 
deposed that similar good relation was existing between hu parents and 
hisson The “respondent in his evidence stated that ho deals in medi- 
cinein the whole sale market along with- bis brother who 1s a bachelor. 
He has two sisters who are married. The respondent further stated in 
his evidence that his father was in the rauways servico, unco retirement 
he 1s a pensioner. The mother of the respondent 1s а howsewife and she 
is well The respondent stated in his evidence that they livo in a jomt 
family and tho respondeat has sufficient means to look after his son and 
it is not necessary’ to seek help from anybody for look after bis son 
Tho respondent in his evidence stated that itis not а fact that he had 
dispute with his wifo and that due to his torture his wife committed 
. atucide ^ The respondent further stated that it is not a fact that he is 
responsible for her death Tho respondent in his evidence stated 
that itis пос’ а’ fact that he~told his father-in-law that it was not 
possible to maintam bis son Tho respondent further stated in 
his evidence that his father-in-law forcibly notice hrm to write 
down во , objection to the custody, of his son ш favour of tbe 
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appellant. The respondent stated in his evidence that on 112.92 
he withdrew the said “no objection” and thereafter bo was arrested 
by police. The respondent in his evidence stated that at that 
material time hie son was living with his youngest maternal uncle at 
Salt Lake and the respondent further stated that he did not think that 
his father-in-law is able to look after his son. The respondent in his 
evidenoe stated that since 26th December, 1993 he was not in visting 
term with the family of his father in law and that he is able to maintain 
hisson properly. The respondent stated in his evidence that he pays 
indome tax. The respondent 1n his evidence admitted that against him 
one criminal proceeding 1s pending in connection with the death of bir 
wife Smt Papia. The respondent stated that he was arrested ın connec- 
tion with the aforesaid case on 28494 and: was granted bail by the 
Hon'ble Court on 3 6,94, r 


12. From an order dated 10,5 96 passed by the learned Division 

' Bench (Сог. S'R Mishra & S Narayan, JJ ) 1n connection with. an 
application for stay filed on Ist April, 1996 in the instant appeal it-- 

appears that Bapi had already been admitted in an institution known as 

Sunshine School, Kurseong, Darjeeling The operative part of the said 

order dated 10 5 96 passed by the said learned Division Bench reads as 

follows :— г 


"We have heard the learned Counsel for the parties and an 
interim measure looking into the intereat of the minor child as well 
аз othec surrounding circumstances, it appears to be appropriate 
thatthe boy who has already been admitted in a Institution known, 
as 'Sunshine Schoocl"', Kurseong, Distnct-Darjeeling, be shifted there 
їп the Hostel during the pendency of this appeal This order is 
passed with the consent of- the parties and it will be open for the 
father and the grand parente to visit and meet the boy in tbe school 
including the maternal grandfather and near relations, if any When ^ 
the vacation takes place the father is permitted to take the boy for 
the first month of the vacation at his residence for which the School 
authorities will permit the same and if the holidays are more than 
а month for the.rest period the boy will remain with the matornal 
grandfather and the father will not create hinarance or difficulty and 
also the maternal grandfather as well. Itis also open for tho 
parties, after the boy is shifted to the Institution in question, any 
complaint with regard to the schooling and continuance of the boy 
in the Institution, to bring the material facts to the notice of this 
`_ Court, if they want any variation or modification o! the orogr or 

further direction, if necessary anses for the same 


< As referred to above since we are passing the orders with the 
consent of the partics and looking into the welfare and interest of 


є 


E 


“by the maternal grandfather. d 
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tho child we are not. golng into tbe details of the averments made in 
the application for stay and the affidavitin oppontion. It is also 
open for the father, if he so likes, to accompany the boy along with 
the maternal grandfather at the timo of shifting of the boy where ho 
has sajd^to be admitted and feo otc has been paid to the [nstitution 


\ 


The application for interim order is accordingly disposed of. 
There shall be no order ga to costs." . 


13 It appears that by an order dated 11. 10.96 passed by a Id 


Division Bench (Cor S.R Mnhra & Vidyanand, JJ) in the instant 
appeal, the earher order dated 10 5 96 was clarified and the operativo 
part of the order dated 11 10 96 reads as follows :— 


"It aopears to be appropriato that this clarification be made 


- which may form part of the earlier order dated 10th of May, 1996 


that if there is a holiday for two жоска as for the present, for the 


- frst week the child will remain with the grand parents and after a 


weok the child will go to the father Norther the grand parents nor 
the father will create any hardle in keeping the child as directed by 


^ this Court today So far as the. long vacation is concerned, if it 18 


тоге than two months for the Gret month the child will with the 
father and the second month with the grand parents, the third mouth 
with the father and the fourth month with ihe grand parents, 


. Howerer, if an occasion arses and fresh new facta emerge, it 
will be open for either ofthe parties to bring to the notice of this 
Court requiring any modification In this order 


~ Sofar as the Puja Holiday is concerned the grand parents will 
have the child in their custody from 14th October to 22nd October, 
1996, but during this period if the father wants to visit the house 
he will’ be allowed to do so. On 22nd of October, 1996 in the 
evening the child will be handed over by the grand parents to the 
father and he will keep’ the child in/his. custody til] 28th of October, 
1996 and thereafter rend bim, (о tho sohoo! in question and if the 
grand parents also want to accompany the father along: with the 
olild for putting him in the hostel or in the Institution they are 
tberty to ‘do so without any objection ” 


14` On 15,1 97 we bad taiked with the child, who was in about 


above four years old, in our chamber and tbereafter in. tho Court passed 
the following order :— 


“Today the matter was fixed for baving a talk with the child 
who 1s about four years old ‚ Аесокшашу; һе раев were present 


, we 
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1n our chambor with the obild. ¿ We bad spoken to the child as well 
astho maternal grandfather and the fatber of the child. On asking 
tho ohild, the child promptly replied that he wants to stay with his 
father. This position is not being accepted by the maternal grand- 
father Therefore, without aeciding the appeal we are unable to 
pass any order directing the child to be handed over either to the 
father or to tho maternal grandfather Accordingly, we decided to 
take up the hearing of the appeal at any carly date. - 


Let the appeal be listed ‘for hearing’ at the top of the list on 
next Monday, 1.'e. 20th January, 1997” 


15. On22.1.97 wo passed the following order in tho instant 
appeal: — 


“As agreed by the parties and in terms of the order dated llth 
October, 1996, we direct that the child be handed over бу the — 
appellant to the respondent father today at 8-30 P.M. from the 
ohamber of Sri S, Abedin, learned Advocate for the appellant 


Let the appeal come up for hearing next Thursday г. е. on. 30th л 
January, 1997.” ` 


16. Ultimately on 6297 the hearing of the appeal was conclu- 
ded. 


17. This Court while deciding this appeal shal] not deal with any 
matter involved in or connected with the oriminal proceeding in respect 
of Khardah P. S Case No. 430 dated 22 10.93 under Sections 495A and 
306 of I. P. С. This Court shall also not deal with that part of the 
evidence of tbe witnesses which relato to the said crimina] case 
However, this Court takes note of the fact that a criminal proceeding in 
connection with Khardah P.S Case No. 430 dated 22 10.1993 under 
Sections 498A and 306 of I Р C 1s pending and їп connection with that 
caso the respondent and hm parents were arrested and subsequently 
released on bail This Court also takes note of the fact that 1n connec- 
tion with the said criminal case police has filed charge sheet in the 
learned Court. In total three witnesses wore examined before the Trial 
Court The Trial Court by judgment and order being Order No 31 
dated 14th February, 1996 dismissed the misc сазо on contest but 


i without cost Tho appellant preferred the present appeal against the 


said judgmont and order. 


18. Mr. Ashok Вапегјее, learned Senior Advocate for the 
appellant firstly argued that bis cliont.the appellant, sbould be appoip- 
ted as guardian of the minor Bapiand be given custody of Вар. 


` 
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Alternatively he submitted that tho guardianship of Bapi even 1f remains 


- "with the respondent, the custody of the child should be given to the 


appellant He argued that a criminal caso Js pending against the 
respondent as well as his parehts -and nobody knows what would be the 
outcome of the sald criminal proceeding and if the respendent and his 
parents are found guilty of the offences then great difficulty will arise 
regarding welfare of the minor Bepi It was also argued that if the 
respondent marries for tho second time then also the welfare of the child 
will be adversely affocted. The learned Advocate forthe appellant 
further submitted that the appellant bas enough means to take appro- 
priate step for the welfare of the minor Bapi for example the sppellast 
has already got Bapi admitted ір a school at Kurseong and Bapt is 
studying there staymg st hostel at Kurscong and -aij the expenses are 
borne by the, appellant The leafned Advocate for tbe appellant 
further submitted that the sppollant js very solvent person and it is 
. posible for him to bear tho all expenses for proper maintenance and 
welfare of the minor Вар. The learned Advocate for the appellant 
_teferred to -(1) Smt. Surinder Kaur v. Harbox Singh reported in 
AIR (984 SC 1224. In Surinder Kaur's case (supra) Hon'ble Supreme 
Court held that ‘traumatic experience of в conviction on a crimipal _ 
charge’ was not a fact in favour ofthe father, especially when hie 
conduct following 1mm. diately upon his release on probation showed 
thatthe experience had not chastened him and that the affluence of 
fathec's parents could not be а circumstances of such overwhelming 
importance as to' dit the balance ід favour of the father on the 
question of what was truly [or tho welfare of the minor and that at any 
rate, in the circumstance it could not be saxi thatit would be less 
conducive forthe welfare of the minor if he lived with bis mother. On 
these consideration the custody of the minor boy bas be-handed over to 
the mother. The Hon'ble Supreme Court further beld that Section 6 
of Hindu Minority and Guardianship Act; 19:6 could not supersede tho 
paramount consideration as to what was conducive to the wellare of 
, the minor and that the boy, from bis own point of view, ought to be in 
the custody of the mother Relying upon Sarinder Kour's case (supra) 
learned Advocate forthe appellant argued that since a criminal case 15 
ponding against the respondent, tho respondent also should not be given 
custody of the minor Bapt Wo are of the view that tho facts and 
circumstances involved. in Surinder Kaur'r caso (supra) aro absolutely 
different from tho facts and circumstancesdnvolved in the instant case. 
[n the *1oatant case the respondent bas not yer been convicted on a 
criminal charge, There is no evidence on record on the bams of which 
з oan be said that. the conduct .of the respondent 1s not conducive for 
7 the welfare of tho minor Варі. Under these circumstances the decision 
Surmder Kaur's casó (supra) has no manner of application in the facta 
and circumstances of the instant оао. - ў 
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19. The learned Advocate for the appellant also referred to 
(2) Satyendra Nath Монға v. Balarom Chatterjee reported in 1980 (2) 
CLJ 427. The facts and circumstances ia Satyendra Nath Moltra's 
case wero that Smt Mira wife of Shri Tanmoy had suffered burn 


injares at their Dumdum house and after removal toa hospital, she | 


died on 21.377 Since the said. unfortunate death of her mother 
, Mitoshree the minor, had been living with her maternal grand parents, 
the appellants. On 18.5 1977, Shri Tanmoy, fether of the minor 
Mitoshree committed suicide. Balaram Chatterjee the paternal grand- 
father of minor Mitoshroe filed an application for custody of the minor 
Sabsequently Shri Balaram also prayed for аррошішв him as 
guardian of the sald minor. Satyendra Nath Moura & Anr, the 
appellanta who were the maternal grand parents of the minor opposed 
the sald prayer of Shri Balaram The Trial Court allowed the applica- 


tion of Shri Balaram and appointed him as the guardian of the minor,- 


Mitoshree and directed the appellante to give her custody to 
Shri Balaram The appellants preferred an appeal before- this Hon'ble 
High Court The ld Division Bench (Cor. Chittotosh Mookberjee and 
Ram Krishna Sharma, JJ.) held that undisputedly the appellants were 
not the natura] guardians of the minor nor was the respondent, the 
natural guardian of Mitoshree. Neither the minor's fatber nor her 
mother had by will appointed any guardian Therefore, the Trial Court 
within whose jurisdiction the minor resided was competent to appomta 
guardian of tho said minor ^The Division Bench held that in making 
the appointment of any person asa guardian of the minor by a Court, 
in view of Section 13(1) of the Hindu Mibority and Guardianship Act, 
1956 the welfare of the iminor shall be the paramount consideration 
Section 2 of the Hindu Minority and Guardianship Act, 1956 has leid 
down that the provisions of the said Act shall be in addition to, and 
not, save as expressly provided in derogation of the Guardians and 
Wards Act of 1980 The Division Bench held that undoubtedly, in 
appointing or declaring a guardian of a minor, the Court is required 
to consider matters as meaotioned in Section 17 of the Guerdians and 
Wards Act, 1890 But while considering such matters the paramount 
consideration of the Court would be the welfare of the minor So far 
as the proximity of relations was concerned 1 was held that the appe- 
llants the material grand parents and the respondent, tbc paternal grand- 
father, wore both close relations of tbe minor and on tbe sard ground of 
relationship the respondent did not have а preferential claim to guardian- 
ship over the person of minor It was held by the Division Bench 
that ıt would have been entirely against the welfare of tbe child if the 
ohild was taken away from the custody of the appellants and was 
handed over to her paternal grandíather's family who were thon almost 
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- stranger to her. -It was held-that it would not have been to the welfare 
of the minor child if she was placed. in a surrounding which was 
almost alien to her, and any change of bcr. custody and environment at 
that time might have beneful effects. Tho Division Bench beld that if 
any such chang: was madein respect of custody then the minor 
Mitoshree might bavo become emotionally disturbed and upset Under 
these circumstances the Division Bench held-that и would not have 
been expedient to uphold the order of the Court below by which the 
minor who-was an orphan would have been taken away from ber home 
and surroundings. Ы 7 . 


- 20. In the instant case minor Варі is not anorphen The 
- respondent In the instant, caso, п view of Section б of Hindu Minority 
and Guardianship Act, 1956, is the natural guardian of the minor 
"Bapiand very much contesting the matter. The proviso to Section 6 
„of the Hindu Minority and .Guardianship Act, 1956, lays down that no 
person shall be entitled to act аз thé natura] guardian of a minor under 
the provisions of Section 6 17 (в) he has ‘ceased to bea Hindu or (b) he 
hasoompletely and finally renounced the world by becoming a-hermit 
(Vanoprasta) ог Азоойс (Yati or Sanyasi) Admittedly, inthe Instant 
case, the father of the minor Bapi, who is respondent, bas neither 
ceased to be а Hindu пог ће has completely or finally renounced the 
world by becoming a hermit (Vanoprasta) or Ascetic (Yati or Sanyasi) ` 
Therefore, the respondent has not-made him disentitled to act as the 
natural guardian of the minor Bap! under the provisions of Section 6 
of the Hindu Minority and Guardianship Act, 1956. Admittedly, the 
minor Вар and the parties to this appeal are Hindu and are governed 
by & Hindu Minority and Guardianship Act, 1956. The natural 
guardian ceases to be so only ‘under the two grounds mentioned in the 
proviso ‘to the-Section6 of the Hindu Minority and Guardianship 
Act, 1956 Though by Section 6 of the Hinda Minority and Guardian- 
ship Act, 1956, the father of a minor has been recognized as natural 
guardian, yet the right 1s not absolute and the Court has to give 
paramount consideration to the welfare of tbe minor Where there is 
a natura) guardian, the person who веске to be appointed ава guardian 
or to have the custody of the minor, has heavy burden on him to show 
that the welfare of thc minor demands that the guardianship and/or 
castody shall be with him or her ın -preference to tbe natural guardian. 
Before appoinung а third party in preference to natural guardian the 
Court should give a ciear finding that the natural guardian or guardians 
asthe caso may 1з or are not suitable person/persons. In the instant 
case the mother of the minor Bapruofortunat Ју has already expired 
But the father, the respondent, 18 very much alive as natural guardian 


^ of the minor Вар. 1t has been argued that the respondent is nota 
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suitable person either to be the guardian of the minor Варі or to have 
the custody of the said minor because (a)a criminal case under 
Soctinog 498A and 306 of LP C is pending against the petitioner and 
his parents, (b) the appellant is financially more solvent than the 
respondent and he can take proper care for the education and up bring 
ofthe minor, (o) the minor 1s staying with the appellant since the death 
of bis mother and the minor 18 feeling homely with the environments 
and surroundings prevailing in the house of the appellant which the 
minor would miss in^the house of the respondént and thereby he may 
become emotiqnally disturbed and up set. 


21. Wo have already stated earlier in this йана that since а 


'erimina] case 18 pending we shall not deal with any matter whichis . 


subject matter of the said oriminal trial. We are not to decide whether 
the respondent is in any way connected with or responsible for the 
unfortuoate death of his wife the mother of minor Вар, But at the 

' same we take note of the fact that a orminal case under Secilons 498A 
and 306 ofI P.C is Pending against the respondent and his parents 
andinconnection with the said case-police has submitted the charge- 
sheet.* We shall now examine whethor pendency of such criminal,casc 
makos tho respondent unsuitablo to remain as guardian of tho minor 

apı 

22 In(3) Kirtikumar Maheshankar Joshi v. Pradipkumar Kars- 
nashanker Joshi reported in AIR 1992 SC 1447, Pradipkumar wae 
married to Kumudlata and ont of this wedlock a son and a daughter 
were born. Unfortunately, Kumudlata died when those children were 
minor The cause of death mentioned in the postmortem report was 
‘oardiorespiratory arrest due to some chemical polsoining......... ' The 
bnsband Pradipkamar was facing criminal charge under Section 498A, 
Indian Penal Code \fter the death of Kumudlata the children left 
their father's house and went to Jamnagore to livo with the family of 
there, mother's brothers/sisters Since, then both the children were living 
with the matoroal uncle Kirtikamar, Kirtikamar brother of Kumudiata 
filed ап pp'icauon before the District Judge, Jamnagore under Guar- 


diens and Wards Act seeking а declaration that Pradipkumar the father. 


of the children was unfit to ‚Ье the guardian of the children and further 
prayed that he bo appointed вз guardian of the minor children. Para- 
graph 7 of the reported decision of the Hon'ble Supreme Court reads 
as follows :— 

‘Pursuant to our order dated March 27 1992 the children 
namely, Vishal and Rikta are present before usin these obamber- 
proceedings Their materoal uncle Kirtikumar and their father 
Pradipkumar ere also prosent Vishal and Rikte both are intelligent 
children xac аге more matured than theirage We talked to 
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+ the children exclusively for about 20/25 minutes in the chamber. 
Both of them are bitter about thew father and narrated various 
episodes showing Illtreatment of their mother at the hands of their 
father. They categorically stated that they are not willing to live 
with their father, They farther stated that they are very happy with 
their maternal uncle Kirtikumar- who is looking after them very 
well. We tried to persuade, the children to go and live with their 
father for some time but they refused to do so as at present. After 
talking to the children and aesesamg their stato of mind, we are of 
the view that it would not be in the interest and welfare o! the 
children to hand over their custody to their father Pradipkumar. 
We are conscious that the father, being.a natural guardian, has a 
preferential right to the custody of his minor children but keeping 
ia view the facts and. circumstances of this case and the wishes of the 
children, who according to us are intelligent enough to understand 
their well-being, we are not inclined to hand over the custody of 
Vishal and Rikta to thoir father at this stage Wo, therefore, dis- 
pose of the appeal by issuing the following directions :— 


(D We haud over the custody of Vishal and Rikta, the minor 
children. of Pradipkumar and Komudlata deceased, to the appellant 
Kirtikumar who is the maternal uncle of the children 


(Ш) Pradipkumar, tather of the children, shall be permitted by 
the appellant to meet the children on holidays or on any other day 
with prior notice to the appellant Pradipkumar can take the 
children out of the appellant's house for recreation, entertainment 
or for shopping with the concurrence of the children. 


(IUD) If їп due course Pradipkumar wins over the love and 
affection of the obildren, he would be at liberty to move thia Court 
for the modification of the otder regarding custody of the children 


(IV) We ect aside the judgntent and order dated July 24, 1991 
of the learned Single Judge of tbe High Courtin Civil Revision 
Application 613/91. 


(V) Wo further direct that the proceedings under the Act 
regarding the custody of the children before District Jamnagore and 
the Joint District Judge, Rajkot Ба treated as closed 


(VI) We give the parties liberty to move this Court for modifi- 
canon of this order or for secking any directions regarding the 
custody and the well-being of Vishal and Rikta, if thero 1s change in 
tho circumstances or for the welfare of the children.” 
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It is evident from above quoted Paragraph'7 of the reported decision 
that though in the facts aad circumstances stated therem the custody of 
“the children were given to Kirtikumar who was the maternal uncle of 
‘the children'but ho was not mado guardian оѓ thé children though he 
prayed for such. Detailed discussions will be made about Paragraph 7 
of the reported decision when we shall be dealing with the point: rela- 
ting to custody of the child. Suffice it to say that the mere fact that a 
criminal case under Sections 498A and 306 of I Р C. is pending against 
the respondent by itself will not make him unsuitable to remain as 
guardian of the minor child Bapl. _ ` 


23. Both the appellant and the respondent both are income tax 
payee meaning thereby that both of them ere having taxable income 
From, pago 77 of the paper book it appears that the appellant in 
Paragraph 24 of his amended petition stated as follows :— 


А “Under the above circumstances the custody of the child-may be 

‚ given to the petitioner for the welfare of the child The petitioner 
willtako proper care and all efforts will be made to up keep of the © 
mmor with the assistance of his brother-in-law, Shri Swapan Kr. Saha 


who is a well reputed business man in Calcutta " 
- (Emphasis added) 


Thus the appellant himself stated that with the financial assistance of 
other he will take proper care and all cfforts will be mado to up keep 

-the minor. Theappellantisalso not fully relying upon bis own finan 
cial condition Weare of the view that the appellant, relying upon and 
-on the basis of the financia! condition of another person who happened 
to be bis brother-in-law cannot claim guardienship of the minor in _ 
preference to the mtnor’s natural guardian. 


24. [tis вп admitted position thatafter tho death of Smt. Papia 
the minor Dapi was staying with his maternal grand parente at Agarpars. 
But unfortunately the minor's 'grandmother, in the meantime has 
expired Тһе appelant himself stated in his evidence (page 107 of the 
Paper Book) that out of his two living daughters elder one 1s reading ın 
Barnpur Girls Schoo! at Burnpur. Admittedly Burnpur 18 far away 
from Calcutta. Tho appellant admitted in his ovidence that at present 
the said daughter is not staying in the house. The youngest daughtor 
at the time of deposition was a student of Class-V and tho classes of the 
schoolare held in between 11А M.and3P.M бп weekdays The 
appellant ın Paragraph 11A of the amended petition stated that the 
appellant appointed one governess io look after Bap: partially and 
specially during the period whoo the daughters of thc petitioner 
remained at the school. The appellant further stated that apart from 
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tho governess, there is. ‘one maid. servant FATTE by the appellant to 
do the household works and Bapi remained quite happy and jubilant 
la the custody of the appellant oven after the death of demise of his 
maternal grandmother At present the minor has been admitted ina 
school at Kurscong and when tho schoo! remains open the minor stays 
at the hostel of the school at Kurseong Therefore, at present, In the 
house, of the appellant the minor gets the company of the appellant, 
the youngest daughter of the appellant, the governess and the maid- 
servant Thie arrangement itself cannot make -the appellant entitled to 
be appointed as guardian of the minor ів. proference to the respordent 
who wa natural guardian of the minor -- 


-25 Parents being tbe natural picis h ‘have the oniri over 
р ас pereon; education and conduct of their minor éhlid' Parents, being 
the natural guardians-under the Hindu Minority, and Guardianship Act, 
1956, as “against other persons, generally have'an absolute right to the 
custody of the chid unless they have-forfeited.1t by some gross miscon- 
duct. This absolute right^of: tho parents” has been recognised because 
such a right 15 becessary for preserving- tho natural order and course of 
the family life which is the foundation of tbc. s0ciety and the Courts do 
not ordinarily interfere with parents except upon. grave occasions or for 
reason» of-urgency · . The law recognises the natura! rights of the parents 
because it 1 recognises the natural duties o! thé parents. It 1s the natural 
affection . of. the parents for ‘the’ child whioh is the security for the 
' performance of the-duties towards ihe child and the performance of the 
duties alone qualifies ‘the parents to claim the absolute right — It i the 
-natural affectiom which makes them the natural guardians which has 
‘been reco nised.by Section 6 of: the Hindu Minority and Guardianship 
Act, 1956 ' The rights of the -parents aro sacred rights and ther duues 
are also sacred duties ‘Cruelty and gross immorality render the parents 
unfit to, perform ' the sacred duties and, therefore, on proof of such 
misconduct they cannot be allowed to claim the sacred rights 


~~ 26 :lma case reported in (4) (1893) ГСН 143, In ге: Mc Grath, 
Lindlay, LJ observed “The dominant matter for the considefauon of tbe 

"Court 18 the welfare of the child. But the welfare of the child 1s not to 
"be measured by шопёу only nor any physical comfort only The word 
"welfare" must be taken inits'widest sense The moral or religions 
"welfare of the child must be considered as well as its physical well-being 
Nor can the tie of affection be disregarded ^ Section 13 of the Hindu 
Minority and-Guardianship Act, 71956 laid down that for the appoint 
ment Or declaration -of ап) ‘person 'as guardian ofa Hindu mmor bya 
Court, the, ‘welfare “of thé пїїпог shall be the’ paramount consideration 
Merely because the father 1s poor and Ње person whe seeks to have the 
eo. 
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Guardianship and/or custody of the child as against the father ls rich by 

' itself cannot be a ground for taking away the child from tho Guardian- 
ship and/or custody of the father In the instant case the mother of the 
child is dead the father is alive There is nothing on record to show 
that he Is guilty of cruelty or immorality There is no proof of grave 
occasions or reasons of urgency-which may call for interference by this 
Court. 


27 Under these ciroumstances we hold that the appellant could 
not make out any case for his appointment as а guardian of the minor, 
Bapi. Б i AS 


28. In respect of the claim of the appellant for the custody of 
the minor Вар: same argument was put forward by tho ld Advocate 
for the appellant. It appears from Paragraph 7 of the roported decision 
10 Kirtlkumar's case (supra) quoted earlier in this judgment, that 
both the minor children were present before the Hon'ble Judges of 
Supreme Court. The children's maternal uncle and also their father 
were.prosent at that time Both the children were intelligent children 
and they were more matured than their age. The Hon'ble Judges of 
Supreme Court, who rendered the decision, talked to the children 
exclusivsly for about-20/25 minutes io the chamber Both the children 


were bitter about their father aad narrated various epiiodes showing 
ill-treatment of their mother at tbe bands of their father The 
‘children categorically stated that they were very happy with tho maternal 
uncle Kirtikumar who was looking after them very well. The Hon’ble 
Judges of Supreme Court who rendered the decision tried to persuade 
the children to go and Jive with their father for some time but the 
children refused to do so as at present After talking to the children 
and assessing their state of mind the Hon'ble Judges of Supreme 
Court were of the view thatit would not bein the interest and wolfare 
of the children to hand over thelr custody to their father Pradipkumar 
The Hon'ble Judges recorded :— 


‘Wo are conscious that the father, being а natural guardian, has 

a preferential right to the custody of his minor children but keeping 

in view the facts and circumstances of this case and the wishes of 

, the children who according to us are intelligent enough to under- 
stand their well-being, we are not inclined to hand over the custody 
of Visbal and Rikta to their father at this stage.” (Emphasis added) 


29 Thus it [s evident that the fathor being a natura! guardian has 
a preferential nght to the custody of bis minor child or children as the 
caso may bo. Butin Kirtikumar's case in view of the peculsar facts dnd 
circumstances of that case the Hon'ble Supreme Court did not hand 
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over the custody of tho children to their father at that stage. As stated 
earlier in this Judgment, wo on 15.1 1997 hada talk with the child who 
is about four years old. Оп that day the child was produced before us 
by the appellant; maternal grandfather. Though the minor Bapi was 
staying with his maternal grandfather, the appellant, ence the death of 
his mother, except for a short time when the minor remained with bis 
father, the ohild before us without any hesitation stated that he wants 
to stay with his father. True, the child ів only about four years old But 
this shows thatthe ohlld Is missing his father which may emotionally 
disturb and up set the child ^ Neither the Hindu Minority and Guardias- 
ship Act, 1956 nor the Guardians and Wards Act, 1890 has ever disre- 
garded tho tles of affection or the prima facie right of the parents over 
the person, education and conduct of child. Generally speaking tho 
best place for a child is with his parents. 


30. The Courts can ‘interfere and depnve the parent of the 
oustody of the child whon it has beon satisfied that 1t is clearly right for 
the welfare of the child in. some very serious and important respects that 
parents rights should be suspended or superseded although the parents 
have not beon guilty of any. misconduct which alone would disentitle 
them to the oustody of the child. 


31 In the instant caso on the basis of the materials on record it 
cannot be said that tho father is guilty of any misconduct No serious 
and important matter hag been brought to the notice of the Court on 
the basi of which the Court can be satified to interfere with and 
deprive the respondent of the custody of his minor child Вар. А 
Division Bench of Hon'ble Kerala High Court in (5) C Madhavan 
Nairy Viswanathan reported in. 1977 Ker LT 479 laid down the follow- 
10g pnaciples relevant to the custody of a child :— 


(1) There ів а presumption in favour of the natural guardian as 
* opposed to those who are not natural guardians , 


i (u) ће claim of the natural guardian to the custody of tbe child 
. should ordinarily be accepted ; 


(ш) the claim of the natural guardian should be rejected 1f he 18 
' not fit to’ be the guardian or for some other reason giving 
custody to him 1s not conducive to the child's welfare 
Wo respectfully agree with the aforesaid principles laid down by tbo 
learned Division Bench of the Hon'ble Kerala High Court 


1, 32 S. R. Das, J. observed in the case in (6) AIR 1944 Cal 433, 
Inre: ‘Lore Joy Patell, as follows $ :— 
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“Tho grounds on-which the Court of Chancry has interfered with 
the parents’ rights are, classified in part-11, Chap. 7, S. 5 pages 106 
112 of Simpson on tho Caw of Infants, End. 4 under five heads, viz 
(1) unfitness 1n character and conduct, e. g , that the parente bave 
been guilty or cruelty or immorality ; (2) unfitness ın external or- 
cunstancos, e g., poverty combined with other reasons ; (3) waiver of 
their rights е g, allowing the child to be brought upon in a,ligber 
social po*ition , (4) agreement between husband & wife on marriage 
ог оп'ворегапоп or agreement by father with a third party where the 
agreement has been acted upon, so that a revocation or It woula 
1injuriously affect tbe child ; and. (5) where the father is or intends 
to go-out of the jurdiction These orinciples havo been recognised 
and acted upon by Courts in this country.” 


Inthe instant case none of.the aforesaid grounds on which the Court 
may interfere with tho natural parents’ right 1s existing in the case. 


33 Га (7) Muunodiyil Peravakutty ж. Kunlyedath Chalii Velo jud- 
han reported in AIR 1992 Ker.290 the learned Division Bench of the 
Hon’ble-Kerala High Court in Paragraph 6 of the reported decision 
observed as follows :— j 


" ` “Capacity of the custodian to supply the daily necessities such 
as food, clothing & shelter ts the primary consideration. Secondly, 
the education of the child. Thecustodian must posses the capacity 
to create surroundings in which the child will bein touch with 
education In the caso of a custodian whois himself educated and 
given to reading and writing it із easier for tho child to keep itself 
abrease or letters If the custodian із not educated, he cannot create 
the requisite "background in the iome Thirdly, awareness of the 
need to keep good health and the capacity to provide tbe means of 
keeping good health її another important factor.  Fourtbly, a 
knowledgeable parent would greatly contribute to the child's welfare 
by taking steps like emphasising healthy eating. habits, providing for 
vaccination, other measures of health care, timely. treatment and the 

: company of the books Less educated or ignorant parents may not 
bo able to create these conditions — Fifthly, the economic capacity to 
educate in good school, with private coaching. where necessary, 
meeting expenses of transport, children’s excursions and во on is 
no less an important factor. 


We do not suggest that the question of custody should be 
decided upon consideration as to which of the two rival claimants is 
more affluent While economic condition of а claimant to the 
custody із an important factor, no less important a factor 15 : which 
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of the rival claimants to the custody shows greater concern for the 
welfare of the child ? The child does not grow merely on food and 
clothing. The growth of its personality needs love of parents, the 
denial of which warps the mind and distorts the vision of life. A 
barren fe, devoid of emotional attachment. lovo of parente, 
brothers and sisters and even of friends, retards and impairs growth 
of a child. Therefore, the sum and substance of the matter is 
neither economic affluence’ nor a deep mental or imotiona) concern 
for the well-betng of the child, by itself is doterminative of, where the 
welfaro of the child lies. The answer depends upon the balancing of 
all these factors and determining what is best for the child's total 
well-being. That із what we now propose to do” 


In the instant case from evidence it appears that the respondent Hves 
with his parents and brothers. The respondent’s father 1з а retired 

- railway employee and respondent's mother : a housewife. Whercas 
the persons who stay at the residence of the appellant are the appellant 
himself his youngest daughter who is a school student,a governess 
anda maid servant. In the respondent’s family the minor would get 
love of hie fathers constant company of his paternal grand parents and 
uncle ‘In fact the respondent's father being'a retired Government 
employee and the mother being a housewife can always give company to 
the minor Bapi, which wil] help the growth of the minor's personality, 
emotional attachment, love for family members 


.34 It was argued on behalf of the appellant that the respondent 
himself agreed to keep the minor with the appellant aud not only that 
Һе also filed a petition for recording his consent It was argued that 
now the respondent cannot claim custody of ths minor Варі. In thie 
connection it 1s sufficient to refer to (8) Annie Besant у Narayaniah 
reported in 41 [A 314. In that case the Judicial Committco laid down 
the followig principles :—* ^ 


. “There 12 no difference in this respect between English and 
Hindu Lew. As in this country so among the Hindus, the fatber 
is the natural guardian of his children curing tbeir minorities, but 
-this gaardianship ts in the nature of a sacred trust, and he cannot, 
therefore, during his lifetime substitute another person to be guar 
dian in his place Не may, itis true, 10 tho exercise of his discretion 
as guardian, entrust the custody and education of his children to 
another, but the authority ho thus confers is. essentially a revocable 
authority, and ıf the wollare of his children require it, he can, 
notwithstanding any contract to tho contrary take sucb custody 
and education once moie into his own hands. If, however, the 
authority has been acted apon in such а way as, io the opinion of 
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tho Court exercising the jurisdiction of.the crown over infante, to 
oreate associations - or give rise to expectations on the part of the 
infants which it would be undesirable in thear interests to. disturb 
or disappoint, such Court will interfere to prevent its revocation : 
(1821) Jacob 245.” S 


In the instant caso algo the respondent already stated that the arrange- 
mont made таг absolutely temporary and such arrangement was made 
ja the circumstances prevailing at that point oftime. This Court is of 


tho view that the respondent did not commit | any wrong by withdrawing 
the consent 


35. Considering all aspects of the matter as discussed кегеїдөЬүө, 
we dispose of the appeal with the following directions :— 
(a) The prayer of the appellant for his поре ве в 
guardian of tho minor ів rejected. | 
(b) The custody of the child, who 1s at present. staying with the 
respondent, shall be with the respondent. The respondent sha!] be 
at liberty to take any proper step which is conducive to tho welfare 
' ofthe infant If the respondent gets the minor admitted in a new 
. schoo] then he should intimate the name of the schoo! to the learned 
Advocate for tho appellant. 


(c) The appellant, maternal- РОМЕ И of the minor, is 
permitted to meet the minor when the minor shall be staying with 
the respondent with prior notice to the respondent. 


(d) Liberty is given to the parties to move this Hon'ble High 
Court for modification of this order and/or for seeking any direction 
regarding tbe custody and well-being of the minor Debankur 
Pramanik alias Bapi, if ın the. future, situation so demands or if the 
respondent is taken into custody pursuant to an order passed by the 
learned Court in connection with the criminal case now pending 
against him under Sections 498A and 306 I P.C. or if ho is convicted 
in the said criminal сазе. 


Wo, therefore, dispose of the appeal with the above directions. 
There will be no order as to costs. 


- Chatterjee, J.: I agree.’ 
S K.G. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] | 
Before Mr Justice Ashok Kumar Chakraborty 


; Decision : August 5, 1996 


Cycle Corporation of India Ltd., (Raleigh Division) | 
none Union & Ors.’ . .. Petitioners 
Van 
Cyele Corporation of India Ltd. & Ors TT ... Respondents* 
' 6th Tripartite Engineering Wage Settlement—Ad | hoe payment— 

Merged with pay—Cannot be deducted on the ground of the settlement—- 
Sick Indestry—No ground for deduction in pay—Offeads Natural Justice 

Constitution of Indta—Articles 14, 21, 226— Right to life— Includes 
right to livelihood—Unilateral dedmetion of pay—Violative of natural 
Justice —Alternative remedy— No absolute bar 

Industrial Disputes Act—Providing altergzative remedy—Non-com- 
pliance of the гше» of natural Justico—Writ petition maintainable 

The Respondent No | 1ч а giant public sector undertaking formed 
pursuant to the vesting in tho Central Government the undertakings of 
two public limited companies, namely Hind Cyole Ltd. and Sen Raleigh 
Ltd In view of representation by the Union of the employees an 
ad hoo payment of Rs 400/ was allowed to the employees of the Head 
Office only Thereafter on further representation the respondent No. f 
allowed adhoc payment of Кз. 250/ only to the staff and workers 
serving in tho two factories with effect from Maroh 1992 Subsequently 
thisad hoc payment was merged with the emoluments and treated as 
partof thoir basic pay Subsequently the employees received a notice 
from the General Manager (works that the merger of recoverable 
advance of Rs. 250/- in the basic pay of the employees/workmen with- 
out any valid -sanction from the appropriate authority had been 
adversely commented upon їп the Government audit ` Hence the Govt 
desired that 6th Trrpartite Engineering wage settlement should be strictly 
implemented which implies thet the said amount of Rs 250/. shall] bo 
deducted from the emoluments of the employees This order dated 
26 8 95 was challenged by tho writ petition before tbe High Court 

The Court allowing the writ petition, 


HELD: The basic pay having been admittedly enhanced that 
become a condition -of the service of the workmen Merely by holding 
meetings with the representatives of the Union without any inilmation to 
the concerned. workmen, who are the actual receipients of the enhanced 
payandwho would aciwally suffer by such рду cut cannot be considered 
to be due compliance of the rules of natural Justice - ( Para б) 

*C О No. 15473 W) of 1995 
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Ii was contended that the "respondent No lisa sick company mi 
It is funded from tha non plan expenditure of, the, Central Government 
That cannot be a reazon for deduction of the pay of ttr employees The 
Immediate reason for deduction of the pay of the employees 1s the report 
of the Tripartite Engineering Wage Settlement Board ( Para 9 ) 


It was provided im the Tripartlie Wage Settlement that if. any 
Particular category or categories of the workmen are already enjoying 
better terms and conditions of service than are envisaged in this agree- 
ment iheir cases will not be adversely affected , The Triparitte W age 

eitlement accordingly. cannot be set upas a ground for, reduction of the 


wages Of the workmen which they had already been receiving’ T 
Ld Para 10 J 


or The. ratio of the. decisions, indicate, thas the existence, ofan aftarna- 
tlye remedy , does, тої automatically. oust the jurisdiction, of, the wri 
Court. Їз із а rule of convenlence and discretion rather than a role 
of law | f. Para 13) 


in the Instant case the order, of deduction of pay. was passed y without 
compliance of the rules of natural Justice, In tha sald, Vin ci ui 
inspite of the alternative remedies under the Industral Disputes ‘Act ап 


under the payment of Wages Act the writ petition shall be ssa 
( Para 13) 


Unliateral action of the company for deduction of the pay affects 
the provisions of Article 21 of the Constitution, In Olga Telli’s case 
it ts held that right to life includes the right to livelihood After giving 
the workmen to understand that thelr pay have been increased and they 
having been allowed:to adjust their life styles and family needs tn accor- 
dance with such increased pay deduction of ‘such amount shall put them 
to serious troubles and inconvenience. ( Para 16 , 
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Mr. Kashi Kanta Moltra, Mukul Lahiri and 


'(11) Ram and Shyam Company v. State of Haryana, 


Anirudha Bagchi ua for the Petitioners 
Mr. P K Das, Anirudha Bose and 

D S Mullick .- -for the Respondent No. 1 
Mr Mihir Chakravorty ME T for the Union of India 


The Judgment of the Court was as follows :2— 

This weit application 1s directed against a decision of the Respon- 
dent Company to effect deduction of Ra 250/- from the salary and 
wages of their workmen, represented the petitioners Trade Unions 

2 The facts of the caso are as follows -— 

Respondent No 1: a giant public sector undertaking, formed 
pursusntto the vesting in the Central Government the undertakings 
oftwo public limited. companies, namely, Hind Cycle Ltd and Sen 
Raleigh Ltd under tbe provisions of Industries (Development and 
Regulation) Act, 1951 and thereafter by an Aot of Parliament Hind 
Cycle Ltd and Sen Raleigh Ltd. (Nationaluation) Act, 1980. The 
total number of workers and staff employed in Respondent No. 1 
Company is approximately 1,800 ‘and all of them aro mem bers of 
either of the three Trade Unions, being the petitioner Nos 1,2 and 3 
which are all registered ander the Trade Unions Act and recognised 
by ‘the Management of Respondent No. 1. There wa joint conaul- 
tative body called Calcutta "Apex Body consisting of representatives 
of the Management as well as representatives of the Trade Unions 


+ 
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On the Sth of S:ptember, 1991 à meeting was held in the said Apex 
Body where it was resolved to make recommendation to the Manage- 
ment of respondent No. 1 for granting an amount of Rs 400/- to all 
the workers and staff of the respondent No 1 pending wage settle- 
ment, Respondent No 1. however, only allowed ad hoc payment 
of Rs. 400/- to tboir employees at tbe Registered Head Office and 
dented the benefit to the workers and staff serving in their two 
factores On 25th of October, 1991, the reprerentation was made 
to the Genera] Manager (works) of the respondent No 1 that such 
benefits should also be extended to the employees of the two afore- 
said factories Thereafter respondent No 1 allowed ad-hoc payment 
of Rs 250/- only to the workers and staff serving in the two factories 
with effect from March 1992 and the workers and staff continued 
to receive aforesaid ad hoc payment of Ra 250/- uninterrupted/y as 
ad hoc payment. With effect from April 1994 the said ad hoc 
payment of Rs. 250/. was merged into the basic pay of the reci- 
pienta thereof and treated as part of their баво pay. Such merger 
algo led to other consequential benefits like increase in the House 
Rent Allowance and. increase in the employees sbaro as well ав 


employer’s share in the Contributory Fund Accounts The emplo- 
yves who retired from services of respondent No'l on eupcrapnua- 
tion had their retirement benefits caloulated also on the basis of 
such merger ‘In course of collective bargaining a meeting was held 
оп 24395 where it was -decided that Rs 250/- shall be finally 
merged in the basic pay Оп 4th of August, 1995, а circular notice 
was issued by the Deputy General Manager (works) to all the 
Unions’ representatives intimating that a meeting was to be held.” 
Га the said meeting the representatives of the Unions were informed 
that at the Management level а decision has been taken to effcot'a 
deduction of Rs.250/- from the basic pay of the recipients thereof 
and such deduction would be effected from the emoluments for tho 
month of August 1995, payable in case of the members of the staff 
on.and from first September, 1995 and in caso of factory workers 
on and from 9th and 10th of September, 1995. The communication 
ot the decision having been made orally, Unions demanded a written 


' notice but the Deputy General Manager (works) having expressed 


his inability to do so protested against the proposed deduction of 
pay. He, however, expressed his inability to accede to the request 


, of the Unions Representatives and told them that he had firm instruc- 


tlons from the Chairman cum-Managing Director to make such 
deduction. On 26.8.95 the petitioner received a notice signed by 
General Manager (works) informing them that the merger of reco- 
vorable advance of Rs. 250/ in tho basio рау of the employees/work- 
men without any valid sanction of the appropriate authority bad 
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bzon adversely commented upon in the Government audit. Hence 
the Government desired that the 6th Tripartite Engg. Wage Settle 
» ment : should strictly bo implemented immediately If immediate 
compliance of the order of the Government was not made, it was 
apprehended that non-pjan assistance for salary and wages of the 
employees would be withheld Аз such it has been decided to start 
Payment strictly as per this wage settlement from the pay of August 
4995. The said order dated 26.8.95 has „been challenged in this writ 
application on the ground that if any particular benefit ıs allowed by 
any industry to its workers such benefit being a part of their emolu- 
ments, such emoluments cannot be unilaterally reduced or curtailed 
merely оп the ground that а particular industrywise wago settlement 
provides for a lessor benefit It was also challenged as violative of 
Articles 14, 21 and 300 A of the Constitution of India. The petitio- 
ners have also challenged the said notice as violative of the principles 
of natural Justice It was also alleged that any deduction of basic 


emoluments shall havo, its tmoact in on the house rent allowance and 
Contributory Providend Fund It was further alleged that respon- 


dent No. 1 boing an instrumentality or agency of the State was 
obliged to act in a fair and reasonable manner It was alleged that 
the conduct of respondent 1s not only arbitrary but also is highly 
mila fide, confiscatory and exproprietory and amounts to colourable 
exercise of power The petitioners have accordingly filed this wnt 
application for a writ of mandamus for quashing tho purported 
decision to effect deduction of Rs. 250/- from the basic pay of the 
petitioners and resist the respondents from giving any effect to the 
minutes of the meeting dated 4th of August, 1995 and the purported 
notice dated 26th October, 1995. Usual prayer for issuance of write 
of certiorar: and prohibition have also beon made 


3. The Secretary of the respondent No. 1 which is a Government 
Company, has filed on affidavit-in-opposition alleging, inter alta, that 
respondent No 1 ıs now а siok Government undortaking having an 
accumulated Joss of Rs 255 crores Tho matter was referred to the 


BIFR and it directed the winding up of the Company _ The said winding 
up could not be enforced duo to stay of proceedings of the matter 


before the BIFR 1n Court Cases Respondent. No 1 isentire]y depen- 
dent on annual Government non-plan assistance in payment of the 
salary and wages of its employees. The staff and workers of respondent 
No. 1 are entitled to salary and allowances at such rate as aro applicable 
to the employees of publio sector undertakings. Such salary and 
allowances are fixed and/or revised from time to time by a body known 
as Tripartite Engg Wago Settlement The staffe and. workers of 
respondent No 1 are to get and are getting their wages and salary and 
other benefits as per public sector undertakings as revised frem time to 
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time by tho Tripartite Engg Wage Settlement. Tripartite Engg’ Wago 
Settlement was constituted in 1991 for revising the pay structure of 
staffs and workers of all Government -of India undertakings in West 
Bonga! as tho binding effect of previous Tripartite Engg Wage Settlement 
Board had expired' on 3rd February, 1988 After the binding effect of 
the salary and wages fixed by the previous Tripartite Engg Wage Settie- 
ment expired there was demand for increase ^in remuneration of staffs 
arid workers of respondent-No 1 On such demand baving been made the 
respondent decided to pay a súm of Rs 250/. per month during the 
period of pendency of the settlement before the Tripartite Engg. Wage 
Settlement - Such payment -was made from 1991 to May 1994 
Respondent No. 1 was >.. ..... to adjust such ad hoc payment of 
“the additional sum from tho salary of the recipient in terms of the’ 
report of the Tripartite Engg Wage. Settlement. Upto- May 1994 
respondent No 1 did not adjust the said advance from salary due to 
resistance put forward by^ the em>toyees It, however, adjusted the 
entire amount paid in exoess from the retirement benefits'of those 
employees who retired from services in 'the meantime. “Thereafter at 
the verbal instruction of the then Chairman and the Managing Difector 
the said sum of Re 250/ which were ‘paid as advance to the employees 
and workers of the respondent No 1 were shown as part of the’ original И 
salary. Тһе seid advance having thus been shown ай part of the salary 
on the oral ‘instruction of the Chairman and Managing Director no 
adjostment was made of tho said! amount ‘from the retirement ‘Benefits 
of the employces ' The respondent No 5 having ‘taken serious exception 
to the action of the respondent No. i informig them that any further 
payment ‘of Ка 250/- on ай hoc "basis may com 1 him to ‘ suspond the 
non-plan assistance, respondent No 1 decided” to deduct the balance 
sum paid in excess from thé salary and wages of the workers It was 
also alleged that advance payment of Rs 4 0/- for head office employees 
and Rs. 250/- for factory workers every month were docided to be paid 
ов ad hoc basis and such payment was always -subject to the terms of 
the Tripartite Engg. Wago Settlement! report. It was also alleged that 
showing such ad hoc payment as part of the basic pay was done without 
application of mind and without any valid executive Instruction and thet 
all consequential reliefs granted to the employees after tréating such 
ad hoc payment as part of the basic pay are illegal and unlawful. ‘Tt 
was further dlleged that ‘the Unions were unlewfully standing ш i the way 
of thé adjustment of the ad hoc payment which has become’ neces ary 


ai respondent No 5 was not inclined to allow respondent No 1 any - 
further time for recovery of the unadjusted amount. ‘It was also" alleged 


that there was no illegality or arbitrarmess in the decision for ‘deduction 
from ‘payment a sum of Rs 97 50'p,from'the salary of cach staff'and 
workers of the respondent and adjustment of the said amount against 
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the oxcess sum advanced to the employees on ad hoc basis. Respondent 
also denied the other allegations of the petitioners. They docordingly 
prayed for dismusal of the application. 

4: ' Tho petitioners filed an affidavit-i-reply denying the wretcbeá 
financial condition of the company, ай alleged 1 the affidavit-1n-oppoal- 
tion It was also dented that salary and allowances of the employees 
of respondent No. 1 are fixed and or revised from time to timé by $ 
body kiiown às Titpartite Engg. Wage Settlement, I: was alleged 
that the recom mendation of the Tripartite Engg. Wage Sett)emont does 
not authorize any particular industry to take away any greater benefit 
enjoyéd by ita workers. It ja also alleged that recommendation of thé 
Tripartite Engg. Whge Settlement Board are merely recommendatory 
and such recommendations have got nothing to do with bipartite 
settlement in respect of wages It Je also alleged that respondent No 1 
did not adjust any amount from the retiremen benefits of any employee 
who retired from service. It is also denied that sum of Rs 2:0/- as 
ad hoo payment was shown as part of onginal salary as per verbal 
Instrnétions óf the then CMD . Respondent No. 1 always treated the 
sum of Rs. 250/- as finally merged into the basic pay of the workers 
Recommendation of the Tripartue Engg Wage Settlement Board for 
payment of additional jsum of Rs 148/- does not entitle the respondent 
“Мо, 1 to deduct any amonnt or the sum of Rs. 250/- from the wages of 
the employces -Payment of Rs. 148/ itis alleged, is 10 addition to the 
payment of Ra. 250/-. It was,elso denied, that the decision to treat tho 
ad hoo payment, gs part of the basic pay was made mistakenly. The 
possibility of stoppage of, non plan assistance was denied. . It was 
further alleged that there was total denial of natural Justice in unrijatera) 
deduction of Rs. 250/- without giving any right of hearing or making 
representation by tho workmen. =, | ,, ie Е ^ 

4. The facte gre more or less admitted in this casee The writ 
petitioners have challonged the decision of tho first respondent to imple- 
ment the Tripartite Bagg Wage Settlement for the workers of Public 
Sector (Govt, of India) Engineoring Factories dn. West Bengal in respect 
ofi workmen Which would have eühánced thelr pay by Rs 97/-. The 
petitioners have alloged that their Ad hoc enhanced pay of Rs. 250/- in 
October 1991 having been subsequently merged with their basic pay 
in April 1994. _ Respondent No. 1 acted illegally 1m issuing the impugned 
clrcalar dated 261b August, 1995 by which the petitioners, were informed 
that the Company, bee decided to start payment atrictly In terms of 
Wage Settlement from the pay of August 1995 The petitioners have 
tolied on согап specimpo рау, slips, of. workmen at Kanyapur Factory 
for the month of January to March 1994 (Annexure "B''). and specimen 
pay slips of April 1994 (Annexure "C"). Departmental Summary of 
employees of Raleigh Division of CCIL for the months of Maroh and 
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April 1994 (Annexure CL") bas also been relied upon by the peti- 
tioners. From Annexure'“D" it will appear that in а moeting heid 
on 243.95, the Union Representatives asserted at the mecung that 
Rs, 250/- has already been mergedio the basic pay by the management 
and they.want continuation of the same И will further appear from 
the minutes of the said mecting that the management informed the 
Union's Representatives that the matter was being pursued with the 
appropriate authonty Thereafter from tbe minutes of the. mecting 
dated 4.895 (Annexure B") it will appear that the Management 
Representative imaisted upon the Union Representatives that it was 
necessary to comply with the order of the Government regarding 
doduction of wages. ; Ы ' 

6  Thepetitioner's case is that there was no compliance of the 
rules of natural Justice as without giving the Unions any opportunity 
of making any representation respondent No 1 by its order dated 26 8 95 
(Annexure''G") decided to a pay-cut of Rs 250/- from the workers’, 
wages unilaterally Reference was made to the case of- (HL Trahen 
v. Union of India reported in. AIR 1989 SC 568 whereit was held that 
alteration of the, condition of the service to the disadvantage of the 
workmen without giving to them any opportunity of being heard 
offends the principles of natural Justice. My attention was also drawn 
to the Hind Cycles Ltd and Sen Raleigh Ltd (Natiọnalısation) Act, 
1980 where in Section 13(1) tt ıs laid down that “Every person who has 
beed, immediately before the appointed day, employed in any uudcr- 
taking of either of the two companies shall become :— р 

(à) on and from the appointed day, an emplovee of the Central 
Government, and x К 

(b) where the undertakings of the two companies are directed, 
under sub-section (1) of Section 6 to vest іп Government companies, 
anemployec of the concerned Government company on and from 
the date of such vesting or transfer, 

and shall hold office or service under tbe Central Government 
or the concerned Government company, аз tho caso may be, with 
the same rights and privileges as to ponsion, gratuity and other 
matters as would have осоп admissible to him if there had, been no 
such veating and shall continue to do so unless and until his employ 
ment ander the Central. Government or the concerned Government 
company, as the cass may be, 1s duly terminated or until bis romu 
peration and other conditions of seivicc аге duly altered by tho 
Central Government'or the concerned Government company, as 
the caso шау bò” 1а the decision referred to above it is also held 
that the word duly’ in the section is very significant and it excludes 
any arbitrary exercise of power It 1s, however, submrited on behalt 
of the respondents thet the petitioners having boen adequately 


. 
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informed about the action respondent No.1 was goingto takein 
the.caso' and reasons for taking such action having also been 
intimated to them as it will appear from.Annexures “Б” and “F” 
_of the writ potition, that there was substantial compliance of the 
principles of natural ‘Justice This contention does not воет 
acceptable to mo ın view of- the fact that the basio pay having been 
admittedly enhanced that become a condition of the service of the 
workmen. Merely by holding meetings with the representatives of 
the Union without any sntrmation to the concerned workmen, who 
are the actual recipienta of the, enhanced pay and who would actually 
suffer by such pay cut cannot. be considered to be due compliance 
of the rules of natural Justice. 


* 7.- Mr Das, learned Counsel for respondent No.1 submitted 
thatin the event of the Court's finding that natural Justice wes not 
complied with the-matter should be disposed of by the writ Court itself 
upon hearing the parties ағ all tho materials are before the Court. He 
referred to tlio case of (2) Olga Tels v Bombay Municipal Corporation 
reported ш AIR 1986 SC 182 where at para 51 at page 502 the following 
observation in S L. Kapoor's case was quoted, “...... ЗЕ where 
on the admitted or induputablo facts. only one conclusion is possible 
and under the law only one penalty 1s permuisible, the Court may not 
issue и writ to compel the obseryance of natural Justice, not because it 
1a not necessary , to observe natural Justice but because the Courte..... 
800 futile write.” ' ; 


8 I &ocordingly find nothing to disagree with the contention of 
Mr. Das that the matter should be decided by tbe Court on merit. 


9 Кі now necessary to examine the’ respondent No. 1's conten- 
tion in justification of the reduction of the basic pay of Re 25C/- from 


' the wages of the workmen whicb admittedly took place in April 1994 


It was firstly contended that the respondent No 1 ма sick company 
~and it и funded from the nomplan expenditure of the Central Govern- 
отеп ' That cannot be any reason for deduction of tho pay of its 
` employecs. The immediate reason for deduction ‘of the pay of the 
employees is the report of the Tripartite | Engg Wage Settlement 
_ Board. è 

10. . The salary and othor emoluments of the workers of the 
respondent No 1ш guided by the Industrywise salaries structure of the 
Public Sector Engg Unite in West Bengal. which is arrived at by the seid 
"body. It 18 alleged that the effect of the last séttlement having expired 
on srd February, 1988 and the employees’ Unions of the Cyole Corpo- 
ration of India having been agitating for revision of the pay structure of 
their workmen an sd hoc monthly payment of Rs 250/- to the factory 
workers and Rs. 400/- to the head office employees was made. The 
decision of making ad hoc payment of Rs 250/- came into effect from 
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- Maroh 1992. The recommendations of the Tripartite Engg. Wage Settle- 


ment was made effective from first November, 1991 — It и therefore clear. 


that increase 1n the payment of ad hoc wagoswas made after recommen- 
dations of the Tripartite Eng . Wage Settlement came into effect. This 
settlement also does not prescribe that the existing benefits enjoyed by 
the employees are to be withdrawn In this connection, reference may be 
made to Clause 5 9 of the said settlement which runs as follows : "*If the 
total of the existing emoluments conssting of basic wage and dearness 
allowances is found to be more favourable than the total omoluments 
compromising basic wage and dearness allowance specified in this 
agreement, the workmen shall have the option to retain their existing 
wages... s... .....". It was also provided there that if any particular 


ооу or categories of workmen are already enjoying better terme and - 


nditions of service than are envisaged in this agreement their’ ca:cs 
wil not be adversely affected. The Tripartite Engg. Wago Settloment 
accordingly cannot be set up asa ground for reduction of the wages of 
the workmen which they bad already been receiving. 

11. Mr. Das, learned Advocate appearing for tho respondent, 
finally drew my attention to Clause 103(2) of the Articles of Associa- 
tions of respondent No 1 which 1s reproduced below :— 

“103 —without prejudice to the general powers conferred by the 
_ last preceding Articles, and the other powers conferred by:these. 
Articles, and subject to the provisions of the Act, the Board of 
Directors shall have the following powers, that 1$ to say, powers. : 
(1) : 
- (2) to approve | revenue budgets of the company without prior 
approval of the President bat President's prior approval shall be 
neoessary im cases where in the Comoany's revenue budget there is, 
aa element of deficit which 18 prope to be met by obtaining fonda 
"from the Government of India ............... 

12 This is a peculiar case of нете of wages where the.com- 
pany 18 aseailing ite own order as illegal and invalid on the Баша of the 
terms of the Articles of Associations referred to above. The provision 
referred to above {fa in respect of approval of revenue budget of the 
company Whether or not the increase in the pay structure bas a deficit 
element init shall be reflected in next year's budget and the procedure 
presonbed in the said Article of ^ isociation shall bave to followed then. 
This provision in the Article cannot be used for bolding that the 
enhancement order was illegal and invalid and passed without jurisdic- 
tion, firstly, because the Articles of Associations being in respect of ipter- 
nal management of tho company that cannot override tbe statutory right 
of the workmen of protection of their basic pay which {s a condition of 
their service in terms of Section 13 of the Hind Cycles Lid and Sen 
Raleigh Ltd. (Nationalisatron) Act, 1980. Secondly, ad Бос payment 
having been allowed from March 1992 which was merged with basic pay 
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from Apr! 1995 it-is no good saying that tbe amount was neither 
reflected in the budgets of three. successive years пог. did such budgets 
obtained prior approval of the President. By tbe very nature of the 
Company's financial position, that being always running at a deficit, 
President's. prior approval, under Artiole 103 was always required before 
passing of each year's budget The order of enhancement of wages 
accordingly cannot be challenged on this ground. 


. 13 Mr Das, learned Advocate appearing for the respondent 
raised two preliminary points about maintainability of the writ applica- 
tion. In the first place with reference to number of decisions, namely. 
(3) Barant Kumar v Eagle Rolling Mills reported in AIR 1994 SC 1260, 
(4) Tuaghur Paper Mills Company у Stale of Orissa reported in 

+ AIR 1983 SC 603 , (5) Asstt Collector, C. E, Chandannagar v Dunlop 
India Ltd reported in AIR 1985 SC 330 , (6) Thakur Majhi т Eastern 
Coalfields reported tn 1995 (2) CLJ 127, (7) Viswa Bharativ Rakhi 
Debnath reported in 1995 (2) CLJ 218 ; (8) CPA, Employees’ v CPA, 
Consultancy reported in 1995 (1) CHN 224, (9) Rajasthan S. R T 
Corpa. у Krishna Kami reported in AIR 1995 SC 1715, (10) United 
Bank of India v Hirak Mukherjee reported in 1995(1) CLJ 124 he sub- 
mitted that alternative remedy under Section 2(s)and 2k) read with 
Section 10 of the Industrial Disputes Act, 1947 and under Sections 7(1) 
and (F) and 15 of the Payment of Wages Act, 19 6 being available to the 
petitioners the writ petition shall not be marntainable Mr. Kashi 
Kanta Motra, learned Advocate appearing for the petitioner, also 
referred to number of decisions namely, (11) Ram and Shyam Company 
v State of Haryana reported in AIR 1985 SC 1147 , (12) Tapan Kr Jana 
v. Calcutta Telephones reported in 1981(2) LLJ 382 (Calcutta); (13) State 

`of М Р and Ors v. Ram Prakash Sharma and Ors reported 1n 1990 (1) 
LLI551, (14) K K Kochunni v. State of Madras reported in AIR 1959 

7 SC 725, (15) Hirdaynarayan v IT Officer, Bereily reported m AIR 1971 
SC 33 n support of his contention that tho petitioners can directly come 
to the writ Court for rehof even though such alternative remedy 18 avar- 
lablo to them. Without going into detatled discussion of all the deci- 
sions referred to above, the ratto of these decisions indicate that tho 
existence of an alternative remedy does not automatically oust the juris- 
diction of tho writ Court. [tua rule of convenience and discretion 

. rather than а rule of law. It isa self-1mposcd restriction іп its own 
wisdom on its exercise of jurisdiction under Article 226 where the party 
1nvoking the jurisdiction bas an effective. adequate alternative remedy. 
Inthe case of (16) Baburam v Jilla Parishad reported in AIR 1969 
SC 556 ıt was held that this doctrine of alternative remedy is subject to 
two exceptions, namcly, where the orderis passed without jurisdiction 
and/or in violation of the principles of natural Justice. Ihave already 
stated that 1n the instant case the order of deduction of pay was passed 
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without compliance of the roles of natural Justice Та the said circume- 
tanoes, inspite of the alternative remedios under the Industria] Disputes 
Act and under the Payment of Wages Act the writ petition shall be main- 
tatnable, It must also be remembered in this connection that though at 
the initral stage of this proceedings there 1s ар order of the Court that 
the matter of maintainability should be considered at the time of tria) on 
ment, still then the parties having made their submissions on merit in 
full they should be spared from appearing before the Tribunal once agein 
and start the proceeding de поро. When B matter can be considered and 
disposed of by the writ Court without reference to any further evidence 
it will be’ sheer injustica to refer the matter back to the Tribunal for 
decision putting tho parties to 1m monse harassment thereby 


14 The other preliminary pomt urged by Mr Das ls that no 
public law element having been Involved in this matter that and the 
rights which the petitioners seck to enforce belng purely contractual 1n 
natnre the writ petition is not maintamable. For this purpose he 
referred to several cases namely, (17) Anupam Ghosh v Union of India 
reported in 1991 (2) CHN 451; (18) Unton of Indic v. Мз Bsnont Con 
sultants (P) Lid. reported in AIR 1995 Calcutta 234 ; (19) Ram Saran 
Shastry v State of W. B reported in 1995 (1) CHN 419, I fail to find 
any substance in this contention Tho terms and conditions of the ser- 
мое of the workmon being governed by the statutory provision, namely, 
the Hind Cyole and Sen Raleigh (Natronahsation) Act, 1980, the matter 
comes under domain of public law Contention of Mr. Das accordingly 
cannot be accepted. 


x Though not serionsly still the petitioner also clarmed thet 
they have legitimate expectations to receive the enhanced pay Number 
of decisions were cited by Mr Das, namely, (20) Unlon of India v 
Hindustan Development Corpn. reported in. AIR 1994 SC 988; 
(21) Ghaziabad D. A. v. Delhi Auto & General Finance Prt, Lid reported 
In AIR 1994 SC 2263 ; (22) Madras City Wine Merchants! Arson v State 
of T N. reported in 1994 (5) SCC 209; (23) А C. Roy Co. v Union of 
India reported in AIR 1992 Calcutta 246 ; (24) Shree Nathjee Int v 
Bharat Alum reported in. 1995 (1) CLT 286 in support of his contention 
that this doctrine has no independent legs to stand upon and has to be 
founded on established legal right In the instant cass, it has already 
been shown that the petitioners have their independent right to claim the 
enhanced pay as that was а part of their basic pey the protection of 
‘which was not only a condition of their employment but aiso guaranteed 
by the atatate which cannot be altered by unilateral decision of he 
company without taking recourse to due course of law. 


16. Before parting with this case it must bo mentioned that the 
nnilater&] action of the company for-deduction of the pay affects the 
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Provisions of Article 21 of the Constitution, In Olga Tellis’ care 
(supra) it is held that right to life includes the right to llvelibood. After 
giving the workmen to understaüd that their pay have beon inoreased 
and they having been allowed-to adjust therr life styles and family needs 
in acoordance with such incrcased pay, deduction of such amount shall 
put them to sertous troubles and inconvenience 


17. So upon consideration of all the facts and circumstances of 
this case along with the postions of lam, referred to above, I am of the 
opinion that the petitioner shall be entitled to the reliofs prayed for in 
this writ application. The Respondent Company ts directed not to 
make any pay deduction from the basic pay of the petitioners or to take 
any steps for such deduction in any manner whatsoever and not to grvo 
е to the minutes of mectings dated 4.8 95 and the notice 

ated 26 8. 95. 


The writ petition is accordingly allowed without any order as to 


Later—Stay of operation of this order, as prayed ' for by tho 
learned Advocate for the respondent No. 1, is granted for a period of 
three weeks from date. This order of stay shall, however, not affect that 

"Interim order already passed by this Court. 
S. K.G. ——— 1 
[ CIVIL APPELLATE JURISDICTION ] 
Before Мт. Justice Bhagabati Prosad Banerjee and 


. Mr. Justice Vidya Nand 
: Decision: January 27, 1997 
Ratan Kumar Saba & Ors. = octo (des Petitioners 
СТ n Versus 
State& Ors, .—  . — Respondents* 


Appointment, of Primary Teachers— Traiued persons—Others appoln- 
ted ignoring their claims—Age bar without sy fault—Petitioners entitled 
to appointment ignoring age bar. 

The appellants/petitioners have passed basio training examınation 
in the year 1980 and registered their names in tho local Employment 
Exchange. They are waiting for appointment as ‘primary teachers 1n the 
District in question. In the year 1984 about 786 persons were appoin- 
ted by passing and ignoring the claim of tho petitioners, Prior to that 
somo candidates wero appointed without considering the case of the 
petitioners. The petitioners moved the High Court and the Trial Judge 
considering the matter directed the Ad hoc Commuttee Primary School 
Counoil of Dakshin Dinajpur to disposa of the case'of tho petitioners 
with a speaking order. Thereafter" the Chairman of the Council consi- 
dered the case of the petitioners but no appointment оша о givon due 

*F, M: A. T. No. 3168 of 1996 
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to age bar as they had already crossed the age offorty years. The 
pettloners/appellants preferred appeal against the order of the Trial 
Judge and prayed for stay of the order ; 

The Court disposing of the appeal and tho stay order, . 

HELD: It isa fit and proper case where the case of the petitloners[ 
appellants should be considered after condonaticn of the age bar for 
which they have not а; а! апу responsibility. They are all unemployed 
youth and are admittedly duly qualified for the post'as pointed out by the 
Chairman of the Council (Pata9) _ 

у We are directing the local Employment Exchange to forward the 
names of 21 petitioners/appellants. 1f their names have noi уе! been 
forwarded for appointment in the post of primary teachers as there are 
. at present 497 vacancies in the said post under the Dakshin Dinajpur 
District. Primary School Council and for which requisition has alreody 


been made and the Employment Exchange has forwarded some trained 
and untrained teachers. ( Para 10 ) 


The marking system was introduced subsequently Accordingly, 
the authority concerned shall evolve reasonable approaches for ‘the 
purpose of doing Justice to the candidates and they should not act mecha- 
mically as there was no marking ( Para 11) 

Cases referred to :— - 

f1) Paschimbanga Prathamik Stkshak Sam‘ty & Ors v President, 
West Bengal Primary School, Council & Ors , (Unreported) 
(2) U.P State Road Transport Corporation & Anr Y U P 
Partvahan Nigam Shishukhs Beroxgar Sangh & Ors, 
Supreme Court Service Rulings, Volume-9 page 68 
Mr. Sdmaraditya Pal, B N Royand Р Sarkar ..... for the Petitioners 


Mr. Asok De and P S. Bhattacharyya, - 


The judgment of the Conrt was as follows :— A 

Thisis an application for stay of operation of the order of the , 
learned Trial Judge appealed against 

2. Thefact of the саво із very distressing. It appears that the 
appellants/potitioners have -passed basic training examination in the 
year 1980 onwards and passing the basic training petitioners registered 
their names ın the local Employment Exchange and since then they are 
waiting for appointment as primary teachers in the District In question. ` 


3 Itis not in dispute that in the year 1984, 786 persons were 

, appointed by-passing and ignoring the claim of the petitioners. Prior 
tothat also some candidates were appointed without considering the 
case of the petitioners. At that time according to the rules provaling 
petitionors were entitled as a matter of course to get their cases Considored 
for appointment as it is a well-settled principle that tho persons can havo 
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no night of appointment, but they have right that their cases should be 
considered slong with otber eligible candidates. Hence, it isa clear 
casethat Articles 14 and 16 ої the Constitution of India bave been 
violated grosaly by the authority concerned. 


4 It appears that the petitioners are 21 in number and they bave 
no fault on therr part and being the. unemployed persons and they have 
silently crossed the age of 40 yeare which 1а now considered to be а bar 
of such appointment, The Jearned Trial Judge considered the matter 
and directed the Chairman of the Ad hoo Committee, Primary School 
Council of Dakshin Dinajpur to düpose of the case of the petitioners 
with a speaking order. 


5 The Chairman of the Council considered the caso of the 
petitioners sympathetically and admitted that because of the age bar 


their cases could not Бо considered and for this they have no fault of 
"ther own as the rules are standing in the way of the Chairman who is 


helpless to give benefits to the petitioners ~ 
“6. Itu поста dispute that aeveral hundreds of primary teachers 


"wore appointed in the District who were Juniors tothe petitioner In 


earoling their names in the Employment Exchange by-passing the 


-claum of the petitioners without considering the case of the petitioners. 


They were left out and. their cases were grossly discriminated Unless 
tbe Court appreciates the difficulty of the petitioners and grants proper 
relief, the fondamental right ms guaranteed by under the Constitution of 


"India will become a lip service when person's fundamental right has 


been violated at will by the aathomty concerned, the Court cannot 
romain as a mere spectator im connection with the condonation of age 
bar which was imposed. 


1; The Supreme Court in the case of (1) Paschimbanga Prathamik 
Stkshak Samity & Ors. ч. President, West Bengal Primary School, 
Counct] & Ors reported in unreported judgmonts (Supreme Court), 
1996(1) 494 has specially directed the authority concerned not to dobar 
the potutioners from being considered for appointment solely on the 
ground that, they have crosacd tho ago bar provided under the Rules. 

8 Inanother cese in (2) U P State Road Transport Corporation 
& Anr. v. U. P. Partvahan Nigam Shishukha Berorgor Sangh & Отг. 
reported 10 Supreme Court Servioe Rulings, Volume 9, page 68 tho 
Supreme Conrt also held that—it 15 apparent that before considering 
the cases of the trances, the requiremonts of their names being aponaored 
by the Employment Exohange would not beinsisted upon. In so far as 
the age requirement is concerned, the same should be relaxed if age bar 
would come in the way of tho trainee, in accordance with what із stated 
in that regard 1n the concerned service гше. 
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9 Accordingly, we are'of the view that 1t 15 a fit and proper case 
where the case of the petitroners/appellants should be considered after 
condonation of the age bar for which they have not at all any responsi- 
bility. They are all unemployed youth and are admittedly duly qualified 
for the post as pointed out by the Chairman of the Council 7 


10. Accordingly, wo are directing tbe local Employment Exchange 
to forward the names of 2! petitioners/appellants if their names have 
not yet been forwarded for appointment ın the post of primary teachers 
as there are at present 497 vacancies in the said post under the Dakshin 
Dinajpur District Primary School Counci] and for which requisition 
has already been made and the Employment Exchange bas forwarded - 
some trained and untrained teachers Petitioners’ names should be so 
forwarded within ten days from the date of the communication of this 
order by the Employment Exchange and the authority concerned shall 
connder the cases of the petitioners along witb other eligible candidates 
and select them if they are found suitable condoning the ago bar 


11. In this connection 11 is also made clear that at the timo when 
the appellants/petitioners have obtained training there was no marking 
system and they were simply declared passed. Subsequently, markidg 
system was introduced. Accordingly, the authority concerned shall 
evolve reasonable approaches for the purpose of doing Justice to the 
candidates and they should not act mechanically as there was no 
marking Their cases should be considered sympathetically in view of 
the facts and circumstances of the case and without creating any 
precedence 

12. Tho application is disposed of on the above terms 

13 Inview of the above order we think that no useful purpose 
will be served in keeping the appeal pending. Accordingly, by consent 
of partos appearing the appeal 1 also treated as on day’s list and 
disposed of accordingly. It i» recorded that since no affidavit-in- 
opposition has been filed by the respondents, allegations made in the 
appeal and the epplication are not admitted. 

- There will be no order as to costs 


Leta plain copy of this order, Countersigned by the Assistant 
Registrar (Court) be given to the learned Advocates for the parties as a 
Special case and on usual undertaking. 


Banerjee, J. 
Nand, J. ` 


S. K. G. 
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( CONSTITUTIONAL WRIT JURISDICTION ] 


Before Mr. Justice Satyabrata Sinha 
| " Deoision 1 - March 12; 1997 
Subrata Ghosal & Ors. estes Petitioners 
Versus 


State of West Beugal & Ors. ».Respondents* 


Bengal Municipal Act, 1932— Section 331 sah section (2)—Order to 
deliver. vacant possession to the landlord —Ocoupants of the premises— 
Trespasser or tenant—Possession undisputed—Eatitled to notice before 
order of eviction. 

Tbe petituanera wero tenants in tho promuacs in dispute under the 
respondent No.8 landlord. Accarding to the landlord a licence in 
reapect of the premises was granted to one Ananda Chowdhury which 
was surrendered.in the усаг 1992. In between 1992 and 1995 the 

` petitioners Nos. 1 to 12 started residing in tho Mess known as Rajlaxmi 
Technical Mess on payment of rent. According to the landlord the 
petitioners are in possession of the premites as trespassers. On appli- 
cation by the landlord the Sub-Divisional Magistrate, Sadar, Suri, 
Birbhum directed the petitioners to give vacant possession of the 
promises in terms of his power conferred by sub-section (2) of Sec- 
tlon 331 of the Bengal Municipal Act, 1932. Tho petitioners challenged 
this order by writ petition before the High Court. 


Allowing the writ petition the Court, 


HELD ; It was necessary to give am opportunity of hearing to the 
petitioner when the fact that they had been residing therein had been 
disclosed It із true that in tarms of the provisions of the said Act, no 
notice of hearing is necessary to be served upon the petitioners but ta my 
opinion as by reason of the impugned order they suffered сїтї! conse- 
quences,-they should have been given an opportunity of hearing when it 
has been brought to the notice of the S, D.O. that the petitioners are in 

possession thereof. Had sucha notice been given, the petitioners could 


have shown that they were tenants and noi trespassers. ( Рага 9 ) 
Case referred to :— . 
(1) Ranjit Kumar Halder v. C. M. D. А, 1995 (2) Cal LT 406 
Mr. Tapas Sil and Amalendu Sen „от the Petitioners 
“` Mr. Partha Dutta and Madhusudan Roy ......for the Respondent No. 8 
Mr. В. R.Patramabis __ ... for the State 


*C. O No. 18075 (№! of 1995 
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The judgment of the Court was as follows :— 

Although this matter was listed under tho heading “Specially 
Fixed For Orders" but keeping ın view the fact that the learned Counsel 
for the parties wero heard at length, this application 18 being disposed 
of at this stage. 


2. This writ application is directed against the order dated 16 h 
August, 1995 passed by the Sub-Divisional Officer, Sadar, Sun, Birbhum, 
whereby and whereunder the petitioners have been directed to give 
vacant possession of the premises (east nde) in question purported to be 
1n terms of his power conferred upon the said authority in sub-section (2) 
of Section 331 of the Bengal Municipal Act, 1932. 


3 According to the petitioners they were the tenants inthe said 
premises of which the respondent No. 81s the landlord According to 
the respondent No) 8 the petitioners are trespassers. The respondent 
No. 8 contends that the licence was granted to one Ananda Chowdhury 
which was temporary in nature and the said licence was surrendered in 
the year 1992. Itisstated that in between the year 1992 and 1995 the 
petitioners Nos 1 to 12 started residing in the Mess known as" Rajiaxmi 
Teohnical Mess” and paying rent regularly. 


1 
4. Inthis view of the matter, there appears to be a dispute as to 
whether the petitioners are trespassers or lawful tenants 


5. “Be that agit may, the 1mpugaed -order admittedly has been 
passed without giving an opportunity of hearing to tbe writ petitioners 


6.. Mr. Dutta, learned Cotnsel appearing on behalf of the 
respondent submits that in.terms of sub-section (2) of Section 33] of the 
Bengal Municipal Act, 1932 a opportunity of hearing 1з required to be 
given only to the owner of the premises Assuming that the said 
contention is correct, the very fact that the rmpugoed order was pasted 
as against the petitioners goes to showthat an application for their 
eviction must have been filed by the private respondert while ушаш, 
a proceeding in terris of Section 331 ofthe sald Act. The concerned 
Executive Magistrate is concerned with the que поп asto whether the 
building in question is in such dilapidated condition so as to menit 
demolition  Bven if the petitioners are trespassers or licensees they 
could be evicted only upon filing a smt Furthermore had the petiuoners 
been given an opportunity of hearing, they could have shown that the 
application for demolition ofthe building was merely a camouflage so 
as to onable the private respondent to evict the petitioners upon by- 
passing the provision of the West Bengal] Premises Tenancy Act ` 


7. Inthis view of tho matter, in my opinion, that it was necessary 
to give an opportunity of Hearing to the petitioner. when tho fact that 
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they had boon residing therein had been disclosed. It la true that in 
terms of the provision of the said Act, no notioe of hearing 15 necessary 
to be served upon the petitioners but in. my opinion as by reason of the 
{mpugoed order the suffered civil consequences, thoy should have beon 
given an opportunity of hearing when it has been brought to the notice 
ofthe S D О. that the petitioners are in possession thereof. Had such 
a notice been given, the petitioners could have shown that they wero 
tenants and not trespassers. 


.8 Тһе impugned order was passed in tbe month of August 1995 
This writ application was filed on 3lst August, 1995. The private 
respondent has filed an application for vacating stay today although this 
writ application is pending before this Court for a long timo. 


9 Mr Dutta, learned Counsel for the respondent has relied upon 
a Division Bench deamon in the case of (1) Ranju Kumar Halder v 
C.M D А reported ш 19952) Cal LT 4.6. In that case the 
* Division Bench of this Court was considering the matter of granting 
injunction and/or jasuance of a writ of ог іп the nature of Mandamus. 
_In the said caso, the Division Bench came to a finding that the petitioner 
was а rank trespastor and thus, the Court will not come to the aid in 
pubhc law remedy to protect hia unlawful and forcible possession 
against true and lawful owners particularly agamst public authority 
“who bad constructed such flats and who are bound to hand over posse- 
sson to the allottees from whom they have taken money. In the 
instant case tho petitioners are claiming ttle over the property in 
question as tenants and according to them their rights are protected 
under the provision of the West Bengal Premises Торапсу Act. This 
Court while considering the respective contentions of the parties, cannot 
decide as to whether the contention ofthe petitioners and the private 
respondent in this regard 1s correct or not — 


10 This Court in the instant. care is concerned with the legality 
or validity of the impugned order. Jti also nota case whero a writ of 
от in the nature of Mandamus is to be issued but a Wnt of Certiorari 
isto beissuod Гог (ће reason aforementioned, the said decision has 
no application ın the facts and circumstances of this cass. 


11 In this view of the matter, this writ application 1s allowed 
The impugned order as contamed In Annexure * "FU to the wnt applica- 
tion is set aside and the said authority is directed to passa fresh order 
after giving an opportunity of hearing to the petitioners 


12 Before parting with this case, I may mention that I have not 
entered into the merits of the case 


$ 
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б 1%, The Sub- мана! ‘Officer, Sadar, Suri, Birbhum should 
dispose of the mattor as an early dato 8 * 


E The learned Counsels for ‘the parties ere permite to take down 
the gist of this order. 


5. К.С. 


\ 
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L CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Surya | Kumar Tiwari 
Decision: December D, 1996 


SIR cman " .. .Petitioner 


Versus 


State of West Dental UNS Respondent” | 


Weri Bengal Criminal Law Amendment t (Special Court) Act, 1949— 
Governs trial of corruption tases’ in West Bengal—Not repealed 3 

Geral Clauses Act, 1897—Section 6—Effect of repeal of Act— 
Proceeding under the old Act—Already commenced— — Will not be affected 
"by repeal— Proceedings to contixus. 


Preresitioa of Corruption Act, 1947--Section 5 (1) (d) and 152) í 


Repealed by Act of 1988— Proceodings under the previous Act to'cóatinne 

— Special Judge nppolated пайег ‘Act 1949— Competent to try sach caros 
Constitntion of India— Article 21—Inordinate delay in trial—Not 

always ground for чазып ресей Сона to xt Hia Trame: 


fa Two sniplqysa of the workshop of Light Ships who were public 
‘servants ‘were’ charge shected along with thé potitioner‘under Sec- 
ton X1)(d) read with Section 5(2)‘of thé Prevention of Corruption 
Act, 1947, on the allegation that they cheated the sopermtendent’ of 
the workshop to the extent of Rs 12,815. 22 раіве. Tho sald two 
employees having died before the trial commenced only the petitioner 
-is facing the trial under ‘Section 420 read with 120B I.P'C.' The 
‘petitioner was ‘supplier ‘of articles in- rospect-of which the otimrnal case 


‘ waslnitiated Tho charge sheet against tho accused persons was filed- 


before the Special Judge on 21.7.78 and the trial has not yet been com- 
ré. In the situation the petitioner ‘moved the "Bigh Court for 


*Criminal Revision No. 1276.0f 1996 К 
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quashing the criminal proceeding on the ground that after the enactment 
of Prevention of Corruption Act, 1988 repealing the previous Act the 
Court has no jurisdiction to try the cave and that there is inordinate 
delay arce the trial is pending for the tast 18 years. 

' Tho Conrt dismissing tho Revisional application, 


HELD: It ts clear that the repeal of the Prevention of Corruption 


, Aet, 1947 does not uffeci the’ provision of Section б of the General 
„Clauses Act, 1897, ' > ў 


( Рага 7 ) 


According to Sectton 6 of the General Clauses Act, therefore, where 
the proceeding under the old Act has commenced, the same shall continue 
us sf the Act of 1988 has not been passed. . ( Para 10 ) 


1s 1з also not disputed that in the State of West Bengal, the trial of 
corruption cases was governed by the West Bengal Criminal Law Amend- 
ment (Special! Courts). Act, 1949 and not Criminal Law Amendment Act 
of 1952. The offences puniihable under Sections 409 and 420 IPC 
also are some of the offences which are triable by the Speclal Courts 
established under West Bengal Amendment (Special Courts) Act, 1949, 
If committed Бу a person dealing with property belonging to the Govern- 
ment as agent. . ( Para 11 ) 


2 Ittherefore follows that the petitioner cun be tried by the learned 
Special Judge because the West Bengal Criminal Law Amendment 
(Spectal Courts) Act of 1949 has not been repeated and the learned trial 
Judge continues to be a Special Judge under the said Act. { Para 44 ) 

. ` Inordinate - delay їп trlal of cases is an Infringement of rights 
guaranteed wader Article 21 of the Constitution. However, the apex 
Court ін case of A.'R Antulay, AIR 1992 SC 1701 has laid down that 
simply because the trlalas delayed, quashing of prosecution would mot be 
justified in every case. It would be proper for the High Court to give 
a time frame within which the-trial may conchide. ( Para 15 ) 

Cases referred te :— 

(1) Н.Р. Burman v. С. B. І., 1995 Cal.Cr LR (Cal) 63 

(2) Jatindranath Dos у. C. B.I |S. Р Е, Calcutta Through State of 
West Bengal, 1996 Cal Cr LR (Cal) 25 d 

(8) Asutosh Ghosh & Ors v. State-of West. Bengal 
1996 Cal Cr-LR (Cal) 140 > 

(4) Madhešhwarähari Singh & Ors. v. State of Bihar, 

' — AIR 1986 Patma 324 : : 

(3) The State v. Maksudan Singh & Ors , AIR 1986 Patna 38 

(6) Abdul Rehman Antulay etc., etc. v. R 'S. Nayak & Anr., 
AIR 1992 SC 1701 
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died after the charges were framed 
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Mr. P. R. Roy and Abhra Mukherjee MT for the Peiltloner 
Mr Swapan Kr. Mallick " 3 .. - for the State 


The judgment of tke Court was as follows ;— ‚ 

This petition under Section 482 Cr.P.C has been filed for 
quashing the proceedings of Special case No.2 of 1978, pending m the 
Court of 3rd Special Judge, Calcutta. 


2. The petitioner stands charged under Section 420 read with 1208 


І Р. С. for having cheated Superintendent workshop of Light Sbipsto | 


the tune of Ra. 12,815.22 paise, - 


3. The two employees. of the workship who happened to bea 
public servants namely S.C Biswas and D P. Chowdhury aro charge- 
sheeted, along with present petitioner, under Section 5(1)(d) read with 
Section 5(2) of the Prevention of Corruption Act, 1947, D. P. Chowdhury 
died before the charges were framed. Accused No. 2,5 C. Biswas also 
é 

4 The present petitioner who was, supplier of articles alone 
survives for facing trial. .The charge sheet against the accused persons 
was filed on 21.7.78 in the Court of Special Judge. Tho petitioner has 
prayed for quashing the prosecution on tho grounds that (1) after the 


repeal of Provention of Corruption Act, 1947 by Central Act No 48 of ^ 


1988, the learned Special Judgo has no jurisdiction to try the case- 
punishable : under Section 420 L P. C. ; (и) that the trial draggs on for. 
last 18 years and the belated trial 1s an infringement of life and liberty 
ofthe petitioner, Hence belated trial 18 violative of Article 21 of the, 
‘Constitution of Indis. \ 


5. No& I shall examine whether, after the repeal of Prevention of 
Corruption Act, 1947, the trial Court has lost the jurisdiction to try 
this case. ' : А 


6. Section 30 of the Prevention of Corruption Act, 1988 reads 
thus t— 


с) The Prevention of Corcuption Act, 1947, (2 of 1947) and 
the Criminal Law Amendment Act, 1952 (46 of 152 are hereby 
repealed '" 


“(2) Notwithstanding such repeal, but without prejudice to ‘the i 


application of Section 6 of the General Clauses Act, 1897, anything 
done or any action taken or purported to have been done or taken 
under or in pursuance of the acts so repealed shall, in so far as ıt ıs 
not Inconsistent with the provisions of this Act, be deemed to have 
been done or taken under or in pursuance of the eats 
provision of this Act.” 


r 


) 
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7. It is, therefore, oloar that the repeal does not affect tho provi- 
sron of Section 6 of General Clauses Act, 1897. 


8 The relevant Provisions of Section 6 of the General Clauses 
AS 1897, 


' 9, The relevant provinons of Sectlon 6 of the General Clauses 
Aot reada thus :— è 


“Where in this act, or any Central Act or, Regulation made after 
the commence ment of this Act, repeals any enactment herewith made 
Or hereafter to be mado, then, unless а different intention appears, 
the repeal shal! not............ (e) affect any Investigation. legal procos- 
ding or remedy in respect of any such privilege, obligation, liberty, 
penalty forfeiture or punishmont as aforesaid 

And any such investigation, legal proceeding or remedy may be 
instituted, or continued or enforced, and 1n such penalty, forfeiture 
or pununment should be imposed аг if the repsaling act or regulation 
had not been passed." ' 


10 Therefore, where the proceeding- onder the old Act had com- 
пера, the same shall continue as if the Act of :988 has not been 
Passe З 

11 It is not disputed that in the State of West Bengal, tho trial 
of corruption casas was, governed by the West Bengal Criminal Law 
Amendment (Special Courts) Act, 1949 and not Criminal Law Amend- 
mont Act of 1952 along "with the corruption cases, the West Bengal Act 
of 1949 also enumerated certain offences. punishable under Indian Pene! 
Code which shall be tried by Special Courts Tho offences punishable 
under Sections 409 and 4201 P. C also аге some of tho offences which 
are trinble by the Specia! Courts established under West Bengal Amend- 
ment (Special Courts) Act of 1949, if commutted by a person dealing 
with property belonging to Government ae an agent. The petitioner 
being Supplier, of Articles, did act as an agent 

! 12. The learned Counsel for the petitionor bas cited the following 
; cases in support of his contention and urged that the prosecution cannot 
continue because the trial Court has сойно: to have jurisdiction in view 
of the law laid down 1n :— 
(1) H D. Burman v. C. 8. 1.. 1995 Cal Cr. LR (Cal) 63; 
(2) Jatindra Nath Das ч. С. В L, 1596 Cal Cr. LR. (Cal) 25. 


13. The ratio of these two cases havo no application to the 
present” 'eircumstanoes because the charge sheets, in the aforesaid two 
cases, were filed: long after the repeal of the Prevention of Corrüption 
Act of 1947 and before the State Government bad appointed Special 
Judges under the Act of 1988, 10 it is not the caso here. 
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14. It, therefore, follows that the petitioner can be tried by the 
learned Special Judge because tho West Bengal Criminal Law Amend- 
ment (Special Courts) Act of 1949 has not been repealed and the learned 
trial Judge continues to be a Special Judge under the eaid Act. 


' 15. Now, I ceme to question of dolay, the learacd Counsel for 
the petitioner has filed a hat of dates which go to show that the trial has 
been delayed mainly because of the latches of the prosecution. ,He has 
cited 1996 Cal Cr. LR (Cal) 25; (3) 1996 Cal Cr. LR (Cal) 140, 
(4) AIR 1986 Patna 324; (5) AIR 1986 Patna 38, wherein it was been 
laid down that inordinate delay in trial of cases is an infringement of 
rights guaranteed under ‘Article 21 of the Consututlon - However, the 
apex Court in case of (6) 4 R Amtuley, AIR 1992 SC 1701 has laid 
down that simply- because the trial is delayed, quashing of prosecution 
would not be justified in every саве. It would be proper for the High 
Court to give a time frame within which the trial may conclude. 


I, therefore, dispose of this petition by directing the trial Court to 
conclude the trial expeditiously preferably within three monthe from the 
date of communication of this order. 


S K.G. 


[ ORDINARY ORIGINAL CIVIL JURISDICTION ], 
Before Mr. Justice Shyamal Kumar Sen 
Decision: March 20, 1996 


Barn Standard Company Ltd. ete Petitioner 
, 7 ` Versus 
McDermott International Inc. & Ors. ..... Respondents* 


Arbitration Act, 1940—Sections 5 and 12—Leave for revocation of 
the authority of the arbitrator—Appointment of fresb arbitrator— Excep- 
tional circumstances—Costs and fees of Arbitrators—As per I C. C. 
Rales—Not within the purview—Leave for revocation not permissible 

Specific Relief Act— Section 20—Contract—Unfatr advantage te the 
plaistiff—Not euforceable—Not applicable in Technical Collaboration 
Agresment. » 


* Matter No. 2210 of 1994 & Matter No. 3895 of 1994 
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, The petitioner Burn Standard Gino, Lid and the Respondent 
McDermott Internationa! Inc. entered into Technical Collaboration 
Agreement containing an Arbitration clause which also provides that 
the.conduct óf arbitration inclüding fees for tho samo will be governed 
by the I C. C Rules. The petitioner challenged the validity of tho said 
ggreoment but it was held to be valid and on appeal the Supreme Court 
also took the samo vew Ву а lotter dated 24th June, 1991 the respon- 
dent No 2'in terms of Article 93 read with Appendix Ш fixed U S 
7.5 60,000 as advance on costs of arbitration and directed each party to 
pay U.S $15,000.: By a subsequent letter the respondent No 2 repea- 
ted thé claim for payment of fees and also appointed the respondent 
No 3as the Chairman of the arbitral tribunal. «The petitioner and the 
respondent No 1 paid US$ 15, 000 each. On 19th March, 1992 the peti- 
подег dled couater statement deaytng the allogations of the statement 
claims and a counter claim of Rs 3242 crores. Thereafter the respon- 
dent No.2 estimated U. S. $ 75,000 and U. S. $ 2,67,000 as advance on 
costs respectively payable by the respondent No. 1 and the petitioner 
subject to later adjustment In this situation tho petitioner filed an 
application before the High 'Court under Sections 5 and 12 of thc 
Arbitration Act, 1940 for leave to revoke the authority of the arbitrators 
and-appomtment of arbitrators in their place. 

The Court dismissing the petition, , 

HELD: The agreement between the partles mans provides 
that arbitration. will be governed by I Ci С. Rules which are not under 
challenge and in fact the same cannot be challenged The said 1 C. C 
Rules provide for advatice to be pald by the parties for costs of arbitra- 
tion including the fees of arbitrators. * (Para 49) 

According to the terms of agreement between $ the parties whereby 
they agreed to be governed , by the I. C. C. Rules on thé basis of the 
amount of the counter claim the petitioner would have to pay the costs and 
fees in accordance with the scale contained in the rules. The petitioner, 
in fact, was well aware of the said position all along when it entered into 
^ the agreement and also [t made tha counter claim and іх із, therefore, not 

орен to the petitioner now to com plain that the fees and costs demanded 
are‘ exorbitant"'. ( Para 52 ) 
= The contention of the petitioner that the fees demanded are “ехогЫ- 
fant" and the such ‘ exorbitant’ demand amounts to “misconduct” and 
d therefore the authority of the arbitrator. should be revoked cannot be 
accepted for the simple reason that any of the parties willing то resile 
from the arbitration may file an inflated countér claim aad try to frustrate 
the, arbitration by contending that the fees and expenses which It Bas to 
bear for adjudséation of such counier ¿laim are, enormous, and "therefore" 
the authority of the arbitrators should be revoked ( Para 53) 
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In the instant case no exceptional case or circumstance has been 
pointed out by the petitioner for exercise of power of revocation by the 
Court, The demand for advance payment for costs and fees by 1 С С. 
is 1n accordance with tke rules by which the partles agreed to be governed 
andas such they are bound by the same, more so when on previous 
occaston the sald agreement was upheld by this Court and also by 
the Supreme Courtin an application under Section 33 of the Arbitration 
Act. Accordingly, the instant case does noi come within the purview of 
the "exceptional case” for which the authority of the arbitrator should 
be revoked, ( Para 56 ) 


OX proper Interpretation of Section 20 of the Specific Rehef "Act, the 
same provides that the terms of the contract and conduct of the parties 
atthe time of entering into the contract or other circumstances under 
which the contract was entered into are to be considered and if on such 


‚а consideration It ts found that the contract though not voldable gives the 


plaintiff an unfair, advantage over the defendant then the contract will 
not be enforced The same however cannot be the case tn respect of 
Technical Collaboration Agreement entered by the parties in the instant 
саке: ( Para 60°) 


Cases referred to :— 

(1) Burn Standard Company Ltd у M[s. '!cDermott International 
Inc. & Anr:, AIR 1991 SC 1191 i 

(2) Coppee-Lavalin SAINV ғ. Ken-Ren Chemical & Fertilizers Lid. 
(іл Ип.) AND Voest-Alpine AG`v Ken-Ren Chemical & 
Fertilizers Ltd (im lign.), (1994) 2 АПЕК 449 

(3) Channel Tunnel Group Ltd v. Balfour Beatty Construction Lid , 
(1993) 1 All ER 664 : (1993) AC 384 

(4) Panchu Gopal Bose v Board of Trustees for the Port of 
Calcutta, 1993 4) SCC 338 

(5) Nickels v. Hancock, 44 ER 117 

(6) Vijaya Minerals v. Bikash Chandra Deb, AIR 1996 Cal 67 

(7) Probodh Chendra Рын у State of West Bengal, 
63 CWN 561 3 


1 

The judgment of the Court was as follows :— 

This:s ап application. under Sections 5 and 12 of the Arbitration 
Act, 1910 iater ala for (1) leave to revoke the authority of the 
arbitrators and appointment ol arbitrators jn their placé and stead 
[prayer (b)) , (и) injunction restraining the respondents from proceeding 
with the arbitration pending decision of the application [prayer (c, & 
(d)) Prayer (a) has not been pressed. 
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2. Ttis not in d:apute that the Technical Collaboratlon Agreoment 


, containing the Arbitration Clause із valid and binding between tho 


Rs. 32.42 crores. 


parties The said Clause also provides that the conduct of arbitration 
tocluding fees for the same will be governed by the ICC Rules 


3. The petitioner challenged the validity of the said agreement in 
thls Court on the ground that the same was violative of the Provision of 
tho Foreign Exchange Regulation Act. The said agreement was however 


: held by meto be not violative of the said Act and that the same was 
“also held to be valid The ‘said judgment and decision was challenged 


ia the Suprems Court and the Supreme Court also took the same view 
in (һе case of (1) Burm Standard Company Lid v M/s. McDermoit 
International Inc. and Another reported in AIR 1991 SC 1191. 


4. On November 17, 1988 the respondent No 1 made a request 
to the Court of Arbitraticn containing the statement of claim. The 
respondent No 1 nominated’ Prakash Narain; ыроо но. 4, ипсе 
deocased, as its arbitrator poo ' 


5 On February 5, 1990 the petitloner appointed the respondent 
No.5 as ite arbitrator. Ву its letter dated: August 14, 1950 the 
reapondent No 2 refused to accept the nomination. of respondent No. 5 
and fixed U 5. $ 60,000 as advance on costs subject to later adjust- 
ments and requested the petitioner and the respondent No 1 to pay 
U S. $ 15,000 each. А 


6. The petitioner challenged the refusal of the respondent №. 2 
со acoept the nomination. By a judgment and order dated May 14, “1991 
1n the case of Burn Standard Company Lid vy. International Chamber of 
Commerce (Court of Arbitration) & Another; this. Court having regard 
to the statements made on behalf of the petitioner recorded in petiuon 
directed the responcent No. 2 to reconsider its decision not to accept the 
nomination of the respondent No 5 By its letter dated June 24, 1991 
the respondent No 2 accepted the nomination of respondent No. 5. 


7. -By a letter dated June 24, 1991'the respondent No. 2 in terms 
of Article 9.3 read with Appendix ШІ fixed U.S $ 60,000 аһ advance 
on costs of arbitration and directed cach party to рау U.S $ 15,000 
By ite letter dated August 9, 1991 the respondent No. 2 repeated its 
claim for payment of the fees and .also appointed the ‘fespondent No 3 
as the Chairman of the arbitral tribunal The petiuoner and the 
respondent No. 1 paid U S.'$ 15,00 each and this fact was recorded 
in a letter dated September 23, 1991 of the respondent No. 2. 


'8.. On' March 19, 1992 ibe petitioner filed counier statement 
denying the allegations of the ‘Statement of Claim and counter claim of 


ý 
‘ 
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9. Therespondont No. 3 drew terms of referenco At à mceeung 
of the arbitration held on August 21, 1993 the terms of reference was 
settled as would appear from the minutes of the meeting of the arbitra- 
tors: This'was the only meeting held by the arbitrators at that point ' 


of time. 
\ 


^10, On October 13, 1993 the respondent No 2 estimated U.S 
$ 75,000 and U. S. $ 2,67,000 as ёйтапсе on costs respectively payablo 


by the réspondent No 1 and the petitioner subject tolater adjustment , 


‚ By its letter dated January 6,1994 tho respondent No 21intimated that 


it decided to fix the said amount as advance On costs of arbitration and, 
after adjustments of U.S:$ 15,000 demanded payment of U.S $ 60 000 


and U.S. $ 2,52,000 respectively from the respondent No. 1 and the _` 


petitioner,” : 


11. The petitioier' з Advocate by its letter dated January 7, 1994 
requested the said Chairman and the arbitrators to furnish the certified " 
copy of its decison ,whereby it fixed the sad advance on costs as it 


А desired to challenge the same іп Court 


12 By its letter dated January 18, 1994 the respondent No 2 
intimated the Advocáte for the petitioner that there was nò basis "upon 
which the Court's decision of January 5, 1994 can be challenged before 
thie Court" and delinga ‘to furnish the cerufied copy ofits said 
decision. 


arbitration at U З $ 75,000 and U.S $2,67.000 respectively payablo 
by the réspondent No ! and the petitionct ' subject to jater adjust 
ments" on the bass of the minimum and maximum scalo of fees laid 
down by Appehdix IIL of ICC Rules И cannot be predicted, therefore, 
who much would be the tatal fees payable by the petitioner and the 
respondent No. 1 as arbitrators’ fees. At present rate of exchange the 
fees of arbitrators may even exceed tho claim of the parties * 


14 It must be noted, however, that ICC, tho respondent No. 2 
has not chosen to appear or to affirm ап affidavit in this procceding to 
justify its claim for foes despite service of nouce and took a plea that 
the action in this Court, although admitted the judgment upon award, 
willabide by the Indian Arbitration Law and it will be filed 1n this 
Court in view of the previous Section 33 application which was decided 
by this Court and affirmed by the Suprome Court ` 


15. Tho question which has been raised on behalf of thé petitioner 
in this application is that despite tho fixation ot scale of fees by the ICC 
Rules, whether the domestic Court canintervene and hold that such 
demand is excessive, exorbitant and extortionate If the answer to this 

ar 


13. The respondent No.2 fixed the “Advancé on coste" of'. 


“е A 
E \ 
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question ia in the affirmative, then the next question is whether demand 
of such oxcesstve fees would amount to misconduct, and, if so, whether 
the Gourt can revoke the authonty of tbe arbitretora under Section 5 of 
the “Arbitration Act,1940 and appoint new Aibitrators under Sechon 12 
of the sud Act. 7 , 


16 Further question that arises ів whether the Court bas power 
to relieve the’ petitioner of the fees payable under ICC Rules t. е 
whether the Court is empowered not to insist upon. the enforcement of 
the ICC Rules end compel a Party to pay inequitable fees If the. Court 
la of the view that payment of such excessive, exorbitant end extortionate 
fees would be such as would dmount to-dendil Of Justice, would it not 
absolve the applicant of its obligation to pay such fees and direct. 
appointment of arbitrators which would not involve payment of sach 
exorbitant fees. . ў ' 


е ЕУ 
. 17 The learned Advocate for the pelitióner hás relied upon the 
"judgment and decision in the case of (2) Coppee-Lavalin. SA/NV ғ 
Ken-Rén Chemical & Fertilizers Ltd. (1m lign ) ind Voést-Alpme AG v. 
Ken Ren. Chemical & Fertilizers Ltd (In ign’) réportéd in (1994) 2 АП 
ER 449 and has submitted that domestic Court can intervene even 
tbough the parties agrecd ‘to be bound by the ICC Roles, In this 
connection relevant extracts from the judgment of Lord Muatil are set 
out below :— _ á et А ' 
аша. „It is suffücient to say that for good practical reasons 
the rule makers have not set out to produce a complete voluntary 
code of arbitration ; the reasons- being first that this task would be 
impracticable (as the framers of the UNCIIR AL Model. Law on, 
International Commercial Arbitration (1985) (for which see Mustil 
and ‘Boyd Commercial Arbitration (2nd Edn. 1989) App. 3, p. 730 
tacitly acknowledgee) and second that there are several aspects of 
^. therelationship where breakdown can only be remedied by enhsting 
the coercjve powers of a national Court," — , ^ я 
БООКЕ -Each domestó Court has ив own practical methods, 
developed in the context of litigation, which it will instinctively tend 
to bring to bear when similar Questions arise 1n the context of ai br- 
tration; cach country will have its owh ‘traditions of arbitration and 
its own^ traditions of the ‘relationship between arbitration and the 
- Courts.” me - ` Ы 
ЕЕЕ, For the reasons thore given I seo nothing either express 
orimolied in the rules to inhibit the Court from deploying whatever 
national interim remedies may be nocessary to suit the Justice of the 
individual сазе.” - ; 
js V 


n 
4 ° 
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“........Тһе fact that the parties have chosen ICC arbitration 
does, as I shail suggest, have something important to say about the 
way in which the parties want their disputes to be resolved and 
hence about the spint in which tho national Court should approach 
s request for the exercise of powers created by the local law. But 
itis quite 'another matter to suggest that thc mere presonce of the 
rules dictates a policy of total non-intervention. At least só far as 
concerns the English Court, the tenor of the discussion 1n (3) Channel 
Tunnel Group Ltd v. Balfowr Beatty Construction Lid reported ш 
(1993) 1 All ER. 664 and (1993) AC 3t4 shows that no such policy 
exits" 7 


18. The learnod Advocate for the petitioner has referred to the 
several portions of.the judgment by Lord Justice Маш! which isa 
minority view in this connection 


19 Ithas accordingly been submitted by tho learned Advocate 
for the petitioner relying upon the said decision that the domestic 
Courts have jurisdiction and are empowered to intervene despite the 
existence of ICC Rules to regulate the arbitration proceedings by the 
domestic law 2. е. Indian Law, and to grant remedies as may be 
necessary to suit the Justice of the case 


+ 20. Tho learned Advocate has further submitted that though the 
judgment was ın the context to the question whether tho Court was 


empowered to grant an order for security for costs though ICC Rules. 


‘made no provision therefor, the above is the jaw laid down'by the 
House of Lords. * 2 

- 21 The learned Advocate for the petitioner has also relied upon 
the judgment and decimon in the case of '(4) Panchu Gopal Bose v. 
Board of Trustees for the Port of Calcutta reported. ш 1993(4) SCC 338 
and has submitted that in construing Sections 5 and 12(2\b) of the 
Arbitration Aot, 1540, the Supreme Court boid that the authority of the. 
arbitrator may be revoked on the fol:owing grounds :— : C 

.(0 Excess or refusal of jure diction by arbitrator , 
(и)  Miscondüct of arbitrator ; - . ' 
(in) Disqualification of arbitrator ; 

"(v) Charges of Fraud , 

(у) Exceptional cases. 


22 Tho Supreme Court following Privy Council further held that 
the principles of equity must bo аррис@ to modein arbiireticp. 


.23. it has been submitted that demand of such excessive, exo! br 
tant and extortionate fees amounts to denial/refusal of Justice and 


ns 


t 
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inequitable. Demand of such fees would fall under the category of 
"Exoeptional circumstances" which is cne of the grounds held by 
Supreme Court for revocation of authonty of the arbitrators. 

24 It has also been submitted by learned Advocate for the 
petitioner tbat there is по doubt that demand of exorbitant foca ia a 
misconduct In support of his contention be has relied upon 2 Halsbury, 
4th Edition, Article 574, page 300. Ё 

25. He has further submitted that even assuming that there is 


' no misconduct of the arbitrators end there are по exceptional crrcums- 


tances and the Court їз not inclined to revoke the authority on those 
grounds’ The learned Advocate has ‘farther submitted that the Court 
їз not powerless and i3 empowered not to insist upon the enforcement 
of ICC Rules and compekthe parties to рау the mequitable fees. He 
has referred to Section 20 of the Specific Relief Act, 1963 which 
provides that specific performance ia discretionary and the Court is not 
bound to enforce the contract or the ruies “He has also submitted that 
the Conrt would be guided by the equitable, principles (Secuon 20 (1) 
and 20 (2) (аҲЬ)). It has also been submitted by the Jearned Advocate 
for the petitioner that the Court will not enforce a contract wher it m 
inequitable to do so Ho has referred to Section 20 (2Xb)(c) of the 
Speciflo Relief Act, 1963 and 44 Halsbury, 4th Edn-, paras 466, 467 and 
473 In thieconnection, he has referred to the jadgment and decision 
in the case of (5) Nickels v. Hancock reported m 44 ER 117. 

26. It has boen sabmutted by learned Advocaie for tho petitioner 
thet the judgment and decision m the case of Nickels v Hancock (aupra) 
reported ın 44 ER 117 wherein it has seen laid down that the Court may 
refuse to enforce an award on submission to arbiuration. if the submi- 
ssion itself involvehardship 

27. Tho said discretion has been referred to in 44 Halsbury, 4th 
Edition, pare 473, page 324 , 

28 It has bean submitted by the learned Advocate for the 
petitioner that despite the existence of ICC Rules the domestic Court 
can intervene and ш empowered to hold that tho: arbitral fees demanced 


' are excessive, exorbitant and éxtortionate. The same i mequitable 


and demand of such fees 15 ‘exceptional circumstances’ and 1л ary event 
amounts to misconduct. The Court, therefore, із entitled to revoko 
tho authority of tho appointed arbitrators and appoint arbitrator or 
arbitrators. 


29 Ithes been submitted that the counter statement/counter 
claim is intermingled with the claim and one cannot be' decided witbout 
the other. Therefore, if the counter claim 18 not allowed to be adjudi- 
cated being consequence to the clam it will cause failure of Justice, and 
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mon consideration of counter claim by the Arbitrators when they ate 
entitled to set off the proved counter claim s& а misconduct being done 
by the Arbitral Tribunal 


30. It has bson contended by Mr Bhaskar Gupta, learned 
Advocate for respondent on the other band that the petitioner previously 
challenged the arbitration agreement being a Clanse contamed 1n tbe 
Technical Collaboration Agreement inthe Court. The вай contention 
of the petitioner was, however, rejected The petitioner. challenged the 
finding in the Supreme Court The Supreme Court also rejected the 
contention of the petitioner. Therefore it bas been submitted that the 
petitioner 1а bound bv the ICC Rules under which the arbitration ts to 
be governed and the fees and costs are to be deposited rp terms of the 
said rules It cannot therefore be said according to the respondent 
that the feea demanded are exorbitant c 


31 Mr Gupta bas also distinguished the Judgmont. of the House | 
of Lords reported in (1994) 4 ALL ER 449 and has submited that the 
question is not applicable and the principles decided relate to order for 
security for oosts and cannot have аву: application in the instant 
сазе, -3 

- 32 It has also becn contended by the respondent that the 
bardship if any “1s self-iiduced and the party cannot be relieved of the 
contractual obligations that 1s tho ICC Roles. 


33. He har fürther submitted that the arbitration Clause is 
binding between the parties ard the Court should come in aid ot 
enforcing arbitration Clause instead of allowing the parties to resilo from - 
the same 

34. The contention of the learned Advocate for the respondent 
is that Arbitral bodies, such as, Indian Chamber of Commeice have also 
laid down the scale of fees Therefore, the scale of fees laid down by 
ICC Rulesis not novel, Thereis no reason why the petitioner would 
not pay the fees laid down by the ICC Rules. 


^. 95 This is also the contention of the respondent that tho ` 
petitioner did not challenge theIC Rules but bas contended tbat the 


` foes demanded in accordance with ICC Roles are excessive, oxorbitant 


and oxtortionate. Non payment of the feos by the spplicant would 
amount to complete denial of Justice - For, the defence of the petitioner 


' and its counter claim aro Inexfricably Imked and cannot be separated or 


sogrogated. Refusal to entertain the counter clam would defeat tho 
ends of Justice Hence, besides the demand ot such fees being muscon- 
duct by itself, would also fall under category of ‘exceptional arcums- 
tances’ laid down by the Supreme Court im the case of Panchu Сора! 
Bose v Board of Trustees for the Port ој Caicutta reported m 19934) 


~ SCC 338. 
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36 ' The сошешоп. of the petitioner 1s that it has not been shown 
that the counter claim ів not bona fide. Tho counter claim 18 to recover 
the just dues of the petitioner The peutioner would be unable to 
recover it» just dues and as such remedy will not be sufficient for the 
petitloner and the rules 10 such circumstances cannot stand in the way 
of rendering Justice. In the aforesaid circumstances it cannot bo said 
also that such cxoossive, exorbitant fees was self-imposed: 


37. Uhave considered the respective submissions of the learned 
Advocates for the parties. It appears that on ,the 2nd December, 1988 
the petitioner filed: a Petition in this Court. under Section 33 of the 
Arbitration Act (Matter No, 5696 of 1988) challenging the existence and 
validity of the arbitration agrecment on the ground that the requisite 
permission under Section 28(1) (b) of the Foreign Exchange Regulation 
Act, 1973 was not obtained in regard to the TCA. By a judgment and 
Order dated the 6th December, 1989 the said petition was dismissed. 


38 The petitióner thereafier filed a petition for Spocial Leave to 
Appeal to' tho Supreme Court under Article 136 of the Constitution. 
Ву а judgment and order -dated 3rd April, 1991. the Supreme Court 
dismissed the Special Leave Petition on ments with costs and upheld, 
Inter alia, tho existence, legality and validity of the arbitration Clause and 
the agroement and the reference to the International Court of Arbitra- 
tion pursuant to the said arbitration Clause 


39 The said judgment is alto reported in AIR 1991 SC 1191 In 
the concluding paragraphs of the judgment the Supreme Court observed 
as follows :— 


- "Before we рагі, “же are constrained to observe that we were 

pained at the attitude of the. appellant company attempting to thwart 

а valid agreement, part performed by the payment of the first instal- 

m:nt, on hypertechnical grounds, an attitude which would scare away 

collaboraterr and tarnish the image and credibility of our entre- 

preneurs abroad. We do hope-tbe appellant company will honour its 

obligations under the agreement and settle its differences witb the 

~ respondent across the table ina business like manner rather than 
litigate. , i 

For the aforesaid reasons wo dismiss this appeal w with costa 


Costs quantified at Rs 5 ,000/-. d 


40. After the dismissal of the petition by the Supreme Court, tho 
"petitioner. appointed Dr. Deb: Prasad Pal (then practising as Senior 
Advocate) as Arbitrator, on its behalf However, the petitioner sub- 
jocted such- appointment to certain terms and conditions, such as that 
the focs and costs of Dr. Pal would be borno by the petitioner. This 


+ 


т 
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was contrary to tho rules of .arbitration of the [aternationa] Chamber, 
of Commerce by which tho partes agreed to be bound The Interna- 
tional Chamber of Commerce (ICC) drew the attention of the petitioner 


to the relevant articles-of the rules and asked the petitioner to withdraw 


the conditions, imposed by it to enable the [CC to confirm the appornt- , 


. mentof Dr Pal.: The petitioner , however, refused to do so and agam 


filed a petition 1n this Court under Section 4: (b) of the Arbitration 
Act, 1940 challenging the decision of ICC. During the course of * 
heánng of tho application оп 14th May, 1991, the petitioner informed 
‘this Court that it would not insist on the conditions for appointment 
of Dr Pal”. Such statement .was recorded’ by this Court in из order 
dated. 14th May, 1991 and the application of the ER was dis- 
posed of ' - 


. 41. Thereafter the, appointment of Dr Pal as Arbitrator vas 
confirmed by- [CC after: the petitioner: withdrew tho conditions or 
appointment. 


4. It appoars that the petitioner filed its counter statement before 
the ICC on tho 19th March, 1992 (1 е. 3} years after the ‘statement of 
claun was filed by MII) In the counter statement in Páragrapb 7, 
page 35, the petitioner n made a'counter claim amounting iode “32 4 
crores : 


43, Under the ICC Rules of, Conciliation and Аранов, the 
Court of Arbitration 18 entitled to fix separate advances on,costs for the 
principal claim and the counter clam. After the petitioner filed its 
counter olaim, ICC fixed separate advances on tho costs for the claim 
of MII and the counter claim of the petitioner and communicated the’ 
samo by its letters dated 13th October, 1993 and 6th February, 1994. 
МИ had duly: paid what-was asked from it by ICC by way of advances - 
and costs for its: principal clam - The petitioner had only made the 
initial payment of 15,000 U S dollars by way of its share-of costs ав , 
domanded by ICC, long before the filing of the counter claim bythe 
petitioner and fixation by the ICC of the advance and costi in ia oa 
of there ‘counter claim. : Е P 

- Instead of paying ite share of the m: and costs in respect 


of its pale claim as-asked for by ICC, the petitioner filed tho first 
application in this Court under Sections 5, 6, 10, 11, 12. 30, :3 and 41 


. of the Arbitration Act being Matter No. 3895 of 1994. This Court by. 
` its order dated 11th February, 1994 doclined to o grant stay or, the arbitra- " 


tion proceedings T. 0451 

45 Тһе petitioner did not take any ‘affective steps to get the said 
application bemg Matter No. 3895 of 1994 heard and during the long 
vacation of 1924 filed the second Аррсацов ов the self samo sllegstioni: 
(Matter No. 2270 of 1994). ‚” 


A 
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. > 4€. Та this connection I may refer to the Arbitration Clause _ 
contained in the Technical Collaboration Agreement itself in Ане хп’ 
which, set out as follows :— 


. "]21—Any claim, dupute, or controversy arising out of or rela- 
ting to this agreement, бг the breach thereof shall be finally settled 
“by arbitration, pursuant to and in accordance with the rules of 
Conciliation and Arbitration of the International Chamber of 
Commerce by three (3), arbitrators appointed in accordance with the 
said roles. Judgment upon the award rendered by the arbitrators 

‚шау be entered in any Court having juridiction thereof . The situs 
of arbitration shall be New Delhi, India or an alternate location if 
the parties shall ragtaally agreo and the arbitration proceedings shall 
be conducted п the-Bnglish.language ” 


47. ‘The’ contention of the petitiónor 1з that the fees demanded by 

ICC from the respondent for adjudication of its counter claim 1s exorbi- 
tant апа in süch ciroumstances tbe „Court, has tho power to rovoke the 
authority- of the arbıtrators and ıt t hes been contended, that in excep- 
tronal circumstances the Court may revoke the authority of the arbitra- 

` tors since the demand for costs and foes aro exorbitant and the same 
need not be. enforced 


48. The. learned Хаурсаге: for the Бенде in this connection 
has relied upon the judgment and decision ш the case of Panchu Gopal 
Bose v Board of Trustees for the Port of Calcutta reported ın 1993 (4) 
ЗСС -38 рага 5 It 13 contended that опе of the five grounds on which 
leave to revoke the authority of the Arbitrators may be given is ‘excep- 
tronal cases’ z ME 


' o It appears ‘that the arbitration agreement between the parties 
provides for arbitration in accordance with the rules of Conci lation and 
Ar^uration of the Internatrona! Chamber of Commerce by three arbitra- 
tors appointed in accordance with the said rules The said arburation 
agreement hds been held to be valid by this Court and the Supreme 
Courtin the first round of Htigation filed by BSCL referred to above. 
Further the ICC Rules thomielves are not under challenge and indeed 
cannot be challenged “The ICC Rules provide for advance to cover 
Costs of arbitration (Clauses 14, 15 and 16 of Appendix JI) and for costs 
of arbitration (Appendix IIL), The petitioner оп oarlicr occasion 
challenged the validity of the, arbitration agreement However, tho said 
agrocment was bold to be valid by my judgment and order against which 
the petitioner. moved the ‘Supreme Court and the Supreme Court also 
held tbe ваха arbitration agreement to be valid as already noted. The 
agreement between tho parties, expressly, provides that arbitration will 
be governed by-ICC Rules which are not under challenge and in fact, 


N 
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the seme cannot be challenged The «aid ICC Rules provide for 
advance to be paid by the partica for costs of arbitration including the 
fees of arbitrators. 


50 The costs include administrative expenses and arbitrator’s 
fees (Clause 5 of Appendix ПІ) It may be noticed that minimum and 
maximum have been fixed for arbitrator's fees Further, the feos aro on 
slab bass. The minimum and maximum feos have been fixed asa 
peroentage of the- sum in dispute The bigber the sum tbe lesers the , 
percentage The scale of fee is a well thought out scale. A large 
number of arbitrations’ all over the world are conducted tn accordance 
with the ICC Rules and the fees are demanded according to the scale 
which are provided in the Rules. ' 


51. The petitioner does not dispute that the adminntrative 
expenses and fees deminded from the petitioner by ICC are 10 accor- 
dance with the ICC Rules Since the arbitration agreoment has been 
held to be valid and the ICC Rules governing the procedure of arbitra- 
tion are not under challenge, the petitioner, in my view, 18 not entitled 
to raise any valid objection to the demand 


52 In fact, the petitioner has made a very large claim by way of 
counter claim viz. for а sum of Rs 32.40 crores According to the 
termsof agreement between the parties whereby they agreed to be 
governed by ICC Roles on the basis of the amount of the counter claim 
the petitioner would have to pay the costs and fees in accordance with 
the scale contained in the rules. The petitioner, in fact, was well 
aware of the said position all along when ıt entered into the agreement 4 
and also it mado the counter claim and it. ia, therefore, not open to the 
petitioner now to complain that the fees and costs demanded are 
“exorbitant”. | ' 


43 Thecontention of the petitioner that the fees demanded are 
“exorbitant” and the such "exorbrtant" demand amounts to ‘“miscon 
duct" and, therefore the authority of the arbítrator should be revoked 
cannot be accepted for the simple reason that any of the parues willing 
to гозо from the arbitration may file an inflated counter claim and try 
to frustrate the arbitration by contending that the fees and expenses 
which it has to bear for adjudication of such counter claim are ‘‘enor- 
mous” and, therefore, the authority of the arbitrators should be 
revoked, 2 


54. The judgment and decision relied upon by the petitioner in 
the саво of Panchu Gopal Bose v. Board of Trustees for the port of 
Caleutta-reported їп 1993(4) SCC 338 at 342, in fact, does not support 
the contention of the petitioner. In the aforesaid decision tho Supreme 
Court observed as follows :— > 


Й 
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“This Court in Amar Chand Ган; Kumar v. Shree Ambika Jute 
Milks Lid., beld thus: In exercimng its discretion cautiously and 
sparingly, the Court has no doubt (kept) these ciroumstances in view, 
and considers that the partics should not be relieved from a tribunal 
they have chosen beoauss they fear thatthe Arbitrator's decision 
шау go against them, The grounds on which eave to revoke may 
be given have been put under five heacs :— 


* (i) excess or refusal of jurisdiction by arbitrator 
' (U) misocnduct of arbitrator 
(ш) disqualification of arbitrator 
(Iv) charges of fraud 
(v) exceptional cases 
Thus it could bo seen that the Court bas the power and jurisdic- 
tion under Sections 5 and 12 to grant leave to the appiicant jn 
exceptional circumstances to revoke the contract of агілігацоп The 
Court should exercise the power sparingly, cautiously. and with 
circumspection to permit a party to the contract of arbitration 
voluntarily entered into, to relieve the party from dispute or diffe- 
rence and to order that the arbitration agreement shall cease to bave 
effect in respect of the dispute or difference." 


55. Itthusappears that. the Supreme Court sounded а word of 
caution for the Courts while granting leave to revoke the authority of 
Arbitrator. In the instant case no exceptional case or circumstance bas 
been pointed out by the petitioner for exercise of power of revocation 
by the Court, The demand for advance payment for costs and fees by 
ICC іж Іа accordance with the rules by which the parties agreed to be 
governed and as such they аге bonnd by the same, more во when on 
previous occasion the sald agreement was upheld by this Court as also 
by the Supreme Court in en application under'Sectlon 33 of the 
Arbitration Act. Accordingly, the instant case does not come within 
the purview of an “exceptional case” for which the authority of the 
arbitrator should be revoked Тһе contenuon of the learned Advocate 
for petitioner cannot be accepted on'that count It may be noted that 
the Technical Collaboration Agreement was approved before and after 
the same was signed by the parties by the Government of India in its 
varlons departments. This fact was also recorded by the Supreme Court 
in its judgment dealing with the validity of the said agreement The 
said agreement cannot Бе said to bo onerous. It cannot also be said 
to be inequitable to enforce tho arbitration agreement There are no 
cir:umstenoes shown which render the agreement unconscionable On 
the contrary, the agreement was entered into with fall notice and know- 
lodge of all its torms and after the requisite approvals from the Govern- 
mout.of India in its. various departments were obtained. The contention 
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now raued is another attempt to resilo from the binding agreement - 


between the parties. Mr. Bhaskar Gupta, learned Advocate for the 


. Petitioner in this connection has relied. upon the judgment and decision 


їо the case of (6) Vijaya Minerals v Bikash Chandra Deb reported in 


AIR, 1996 Cal 67. He bas particularh referred to paras 28, 39,40,47,49- 


and 53 Mr Bachawat has also referred to 2 Halsbury (4th Edn.), 
Article 574, The aforesaid Article provides that if an Arbitrator after 
making tho award refuses to deliver the same cxcept on payment of 
fees demanded by him tho High Court may, on an application made by, 
& party, order the Arbitrator to deliver the award to the applicant on 
payment into Court by bim the fees demanded and further that ‘he fees 
demanded may be taxed and out ofthe money paid into Court the 
Arbitrator may be paid by way of fees the sum found duc on such 
taxation It may be noticed tbatin the same Article in tho very next 
sentence и has been stated that such application may be made bya 


party to the reference unless the fees demanded have been fixed by a 


writton agreement between him and the arbitrator or umpire - ' 


56 Thus oven according to Article 574 if the fees are, the subject 
matter of a written agreemont (as ıs the case here) a party has no right 
to‘domand that the fees of the Arbitrator bo tarcü but has to pay the 
agreed fees. This Article; therefore, has ‚по spplication In the instant 
case 

57. Tho learned Advocate for the petitioner has also referred to 

-44 Halsbury (4th "Edn.), Paragraph 466. The said Article provides that 
the Court's. discretion to grant specific performance їз not exercised if 
the oontract щш not “equal and fair’. Even though no fraud duress or 
undue influence such as to justify recession 1s shown, the Court may sull 
notenforce the contract if it would be consistent with equity and good 
conscience not to do’ зо. . 

.58 It thüs appears that the ‘principle incorporated jn-the sald 
Article has no application jn the instantcase. Аз already noted the 
contract was entered into after the authorities of the Government, of 
India had scrutinised the same and granted their approval. This Court 
and the Supreme Court upheld the validity of the agreement between tht 
parties including tho arbitration Clause, The demand for costs and fees 
made is in terms of the contract. It cannot be contended that the con-, 
tract between the parties 15 not “equal and feir ” 


59. Further, in India the relevant law is contained in Section 20 
of the Specifio Relief Act The circumstances under which:Court will. 
‘not graat speciüic ‘performance as contained in Section 20 are not satis- 

fled in the instant case. „Mr. Gupta has strongly relied«upon tbe judg- 
ment in the case of Vijaya Minerals v.-Bikash Chandra Deb reported in. 
AIR 1996 Cal 67 paras 38-40.and 47-53, "Itappearsto me on proper 
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` Intorpretation-of Section 20 tho same provides that the terms of the 
contract and the conduct of the parties at the time of entering into the 
contract or other circumstances under which the contract was ontertd 
into are to be considered and ifon sub a consideration it 14 found that 
the contract: though not voidable‘gives the plaintiff an unfair advantage 
over the defendant ‘then the contract will not bs enforced. The «ame 
however cannot be the caso in. respect of Technical Collaboration Agree- 
ment entored by tho parties'in the instant case 


60. The Judgment and decision in the case of Coppee-Lavelin 
SA[NV v. Ken Ren reported in (1994) 2 AER 449 relied upon by the lear- 
ned Advocate for thepetitioner'is required to be considered in the context 
of the facts of the instant case Іа the said decision the same arbitration 
clauso аз ш tho instant case was under consideration There was an 
1nternational arbitration. One of the paities made an application in 
the English Court for security for costs: under Section 12(6Xa) of the 
Arbitration Act,.1950. This section can be found at равез' 456 and 466 
of: Russe] on Arbitration 20th Edn. The question which was debated 
before tho House ot Lords was wheiher the High Courtin England had 
the power to grant such sccurity for costs in the backgronnd ofthe ICC 
Rules The House of Lords analysed Article 8(5) of the ICC Rules and 
-came to the conclusion that there was nothing ın tbe ICC Roles which 
prevented the Coir from making an.order for security for costs under 
Section 12(6)(8). of the 1950 Act if the circumstances so required 


61 Tho House of Lords analysed Section 12(6) and came to the 
conclusion that under Section 12 the High Court had the power to make 
1nterim orders for the purpose of and in relation toa reference. (This 
. із somewhat like Section 41 of the Indian Arbitration Act, 1940) Such 
powers are to be exercised 1n aid of arbitration unless the arbitral rules 
provide otherwise, For example unless the arbitral rules provide 
otherwise the High Court can grant an order for security for costs 
which will help the award holder to recover his costs, when enforcing 
the award. It wasalso found that Article 8(5) (which was the relevant 
Article) of the ICC Rules did not have any provision for awaroing 
security for costs and there was nothing inconsistent between Article 8(5) 
and Section 12(6Xa) of the English Arbitration Act, 1950. 


62. In my view the decision ofthe House of Lords 1s only an 
authority for the proposition that the Court Has power to grant interim 
relief to supplement or aid arbitratión proceedings. Tho said decimon ^ 
isnot an authority for the: proposition that Court can exercise ita 
discretionary power and pass orders of interim nature thereby frustra- 
ting and potting an end to the arbitration proceedings. Tho relief 
clatmed by the petitioner in effect, if-allowed, will’put an ера to the 
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arbitration proceedings by revocation of the authority of the arbitrators 
and willthus frustrate the objects of the agreement which tho partles 
aro entered into In that view of tho matter, in my view the House of 
Lords’ decision bas no application to the facts of the instant case. Tho 

~ other judgment relied проп by Mr Bachawat, learned Advocate for the 
petitioner is the caso of (7) Probodh Chandra Dutt v. State of West 
Bengal reported 1n 63 CWN 561. Principles decided in the said decision, 
in my view cannot have any application 1n the facts of the metant case. 
Since the same relates to payment of police charges for execution of 
decree which cannot have any relevance in the facts of the instant case. 
Considering the facts and circumstances. of tho case and for the reasons 
already notéd, 1n my view the petitioner cannot succeed in the instant 
application This application accordingly stands dismissed 


63. There will be no order as to costs. 


In view оЁ ће judgments and order in Matter No 3895 of 1994 no 
other order is required to be passed п Matter No. 2270 of 1994, Burn 
Standard Company Limited v. McDermott International Inc. & Others 
and the same also stands dismissed with no order as to costs 


S.K G. 
QJ 


` ( CONSTITUTIONAL WRIT JURISDICTION ] 
Р Before Mr Justice Shyamal Kumar Sen 
Decision ; May 3,1997 


H.Purmhothgm . — — —  |— — Petitioner 


Versus 
Union of India Ор у | |— _...... Respondents* 


Coastitution of India—Articles 12, 14, 16 and 226—Corporation— 
State Agency ог imstrumentality Criterion of—Malntainability of writ 
petition —Termination witheut opportunity of showing canse— Arbitrary— 
Violative of natural justice aad fundamental right - 


ANIIDCO Regulations—Article 78(e)—Power of the Board of 
Directors—Absolute power to remove an employee— Arbitrary— Violative 
of constitutional provisions—invalid provision. . ' 


9С. О. No. 228(W) of 1995 


> 
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. The patitioner was appointed as General Manager of ANIIDCO 
Ltd., a Government undertaking on the basis of the offer of appointment 
dated 28.12 94 which indicates that the appointment is not a temporary 
appointment. Parsoant to. this appointment the petitioner joined hie 


< "оов and, duly carried out- his responsibilities. But his services were 


, terminated by the order-of termination contained in the letter dated 
^ 21.1195 which was handed over to him by the Managing Director. of the 
company along with a cheque for Rs 10,335/- The petitioner 
challenged this termination of service by writ application before the 
-High Court on the grouod that the service of the petitioner was a 
permanent one and that no Opportunity was given t to the petitioner to 
show cause against tho order of termination and that the ANIIDCO 


` failedto follow the principle of natural Justice The Respondent Com- 


pany contested the writ peution contending that tho writ petition Is not 
maintainable against the Company and that as the service of the 
petitióner was temporary on probation, “he is not entitled to any oppor. 
tunity-of showing, cause 7 

The Court allowing the writ- petition and setting ande the termina- 
tion order, . ` А u 


HELD: The test for detérmining as to when a Corporation can 
be said то be an_instrumentality or agency of the Government have been 
enumerated bythe Supreme-Court in Ajay Hastav Khalid Mujib reported - 
in AIR 1981 SC 478 at 496. Supreme Court observed (1) If the entire 
share capital of the Corporation is held by the Government, 1t would go 
along way towards Indicating that the Corporation із an instrumentality 
or agency: of the Government ; (2) Where the financial assistance of the 
State ts so much as to meet almost entire expenditure of the Corporation 
it would afford some indication of the Corporation being impregnated with 
. governmental character ; (3) Whether the Corporation enjoys’ monopoly 
status which [3 the Siate conferred or State protected ; (4) Existence of 
deep and pervasive State control may offord an indication that the Corpo- 
ration ‘ls а State agencyor instrumentality , (5) If the function of the 
Corporation is of public importance and closely related to gover: mental 
function, tt would be a relevant factor in classifying the Corporation аз an 
instrumentality ог. agency of the Government and (6) If a department 
of Government is transferred to a Corporation, it would be a strong factor 
supportive of the inference of the Corporation being an instrumentality 
or agency оў Government. | PA zx ( Para 16) 


+ Considering all the aforesaid aspects of the ‘matter there cannot be 
any doubt that ANIIDCO is ah instrumentality of State or Authority 
under Article 12 of the Constitution and the writ petition 13 maintamable. 

: ( Para 30 ) 


\- 
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Clause 10 of the offer letter of appointment clearly shows that ke 
will be treated as a regular and permanent employee of the Corporation 


, Accordingly the contention that the petlitoner was appointed ом probation . 


does not appear to be correct The petitioner om the basis of the sald - 
letter of appointment-should be treated as regular employee and as such — 
cannot be considered as probationer and his service cannot be termmated 
‘in arbitrary manner d - ( Para-35 ) 
The sald clause (Article 78 (e) of ANIIDCO Regulations) | gives 
uncontrolled arbitrary and absolute power without any restriction 


-upon the Board of Directors to. remove an employee and as such goes 


against the baste concept of right and emplovment of an employée in a 
governmental public sector Company under Article 16 of the Constitution. - 
of India.  Suwilar clauses have. been deciared invalid by the Supreme 


„Court. ( Para 42) 


Government Company. or Public Corporation being State insirumen- 
talities are State within the meaning of Article 12 of the Constitution and 


‘as such they are subject to the observance of fundamental rights embodied 


in Part Ш аз well аз to conform to the directive principles in Part IV of 
the Constitution. In other words the Service Regulations or Rules 
tramed bythem are to be tested by the touchstone of Article 14 of the 
Constitution, 5 А Я ( Рага 43) 


Management cannot have unrestricted. and unqualified power of 
terminating the services of the employees. In the interest of efficlency 
of the public bodies, however they should have the authority to terminate 
the emp'oyment of undesirable,- inefficient, corrupt, indolent and disobe- 
dient employees, but it must be exercised fairly objectively and indepen- 


* dently; and the occasion must be delimited with precision and clarity 


5 ( Рага 44 ) 


In the instant case order of termination issued pursuant tothe . 
Article conferring power on the authority without recording any reason 
asd without giving any opportunity of hearing to the petitioner cannot 
stand the. test of reasonableness and appears to be wholly arbitrary and 
uaconalised amd the said order violates the principles of natural Justice 
as well as Article 14 of the Constitution of India ^. ( Para 47 ) 

Considering the facts and circumstances of this case the termination 
order of the petitioner appears to be clearly illegal and arbitrary and 
cannot be given effect. to. Since the termination is set aside, the 
petitioner is deemed to bein service with full benefits. . ( Para 51) 

Casos refer: sd to :— : 

(1) R D Shettyy International Airport Authority of India, 
AIR 1979 SC 1628 » 
(2) Ajay Hastay Khalid Mujib, AIR 1981 SC 478 
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25 (4) Heavy Engineering Матаобг Union v. State of Bihar &Orn, 


“ALR 1970 SC 82 


| (5): Dr S. Db. Agarwal v. General Manager, Hindustan Steel Limited, 
AIR 1970 SC 1150 


(6) .Sobhajrt Tewary v. Union of India & onr, , 
i AIR 1975 SC 1329 ` 


' (1). Sakhdey Singh Bhagat Ram, AIR 1975 SC 1331 
(8) Anupam Ghosh’ vy Union of India, 1991 Lab IC 226 

‚ (9) 1981 (1) CHN 475 

(10) Tekraj Vasandi У, Union of India, AIR ‘1988 SC 469 


(11) Chander Mohan ‘Khanna v. The, Ndnonal Council of Education 
' — Research and Training, AIR 1992 SC 76° ~ 


(12) Delhi Transport Corporation v. B T.C. Mazdoor Congress & 
© Ors, AIR 1991 SC 101 


(13) AL Kalra v Project and Equipment Corporation of India, 
. ©  1984(3, SCC 316 


(14) The Central Inland Water. Transport Corporation Lid. ғ Broja 
ep ve Nuth Ganguly, 1986 13) SCC 156 


(15) State of Haryana, Jagdish Chander, AIR 1995 SC 984 

(16) E P. Royappa, State of Tamil Nadu, “AIR 1974 SC’ 355 
(17)) D S. Nakara v Union of India, AIR “1983 SC130 - 
(18)  Maneka Gandhi у Union of India, A(R 1978 SC 597 
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Mr S Bose, Biplab Mitra and 3 
, Miss Shyamali Ganguly _ .o for the Petitioner 
„ Mr A.S Royamd Тарап Kr. Mukherjee, ~... for the Respondents 
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Tho judgment of the Coart was as follows :— 
‘In the instant writ petition, tho writ petitioner has challenged inter 


. alia the letter of termination dated 2.st November, 1995 issued by the , 


Respondent- Company through its Managing Director, forthwith tormina- 
ting the service of the writ petitioner, who was serving at the relevant 
time as the. General Manager of the Respondent-Company It has been 
contended оп bebalf of tho petitioner that the said termination order 
is arbitrary, passed in’ violation ofthe principle of natural Justice and 
fair play and also bad in law being violative of Articlés 14 and 16 of 
the Constitutions of India. | ` sn 


3 i » 
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2. .Imtially, on 8th December, 1995 when the writ application 
was moved, an interim order was passed by this Court directing the 
respondents to pay the petitioner hls emoluments month by month and 
allow him to enjoy the facilities that were being enjoyed by bim while 
{a service, for six weeks from that date witb liberty to apply for exten- 
sion of the said interim order Liberty was given to the. respondents to 
&pply for variation, modification, alteration and/or cancellation of tbe 
said order. The respondents thereafter filed an application for vacating 
the interim order and an-application for extension of interim order was 
also filed by the writ petitioner. The said interim order was subsequently 
extended upto 22nd January, 1996 and ultimately on 19th January, 1996 
there-wasa direction to the effect that thoentire petition should be 
heard expeditiously and ıt was directed tbaí the writ application. and the 
application for vacating Interim order to be heard analogously and time 
was fixed for completing all affidavits and the interim order was extended 
until! further orders. - ' ы 


3. Ultimately the matter was heard on !st March, 1996 when the 
"learned Single Judge dismissed the writ application on the ground tbat 
the respondent No 1 namely the Andaman & Nicobar Islands Integrated 
Development Corporation (hereinafter referred to as ANIIDCO) was a 
part of the Island Administration and that therefore the writ petitioner 
held a civil post under the Central Government , Op the Багц of this 
reasoning the learned Single Judge held that the application under 
Article 226 of the Conantution challenging the termination of the writ 
petitioner's service was not maintaipab:e and that the appropriate forum 
was the Central Adminntrauve Tribuna] established onder the Central 
Administrativo Act, 1985 " Th: Division Bench allowed the writ 
petitioner’s appeal and held that the service under the ANIIDCO was 
not covered by the provisions of the sald Act The Division Bench, 
accordingly, allowed the appeal and remanded the matter back for 
‚ determination on ments. It was, however, made cloar that the appellate 
` Court had not gone into the question that the ANIIDCO was a State 
or other authority within the meaning of Article 12 of the Constitution. 
The writ petitioner also filed a supplementary affidavit annexing 
, Certain documents to show that ANIIDCO was tofact amenable to the 

writ jarisdiction, The respondents havo also produced the records 
pursuant to a direction of this Court. 


4 The facts involved in the wnt petition inter alia are that'the 
petitioner after obtaining В Tech Degree in Chemical Engineering 1n 
First:Class in 1982 from Andhra University, Walter; further obtained 
M. Tech (Chemical Enginoering) in 1954 in Firat Casa from IIT, 
Kharagpur ; thercafter Post ‘Graduate in Foreign Trade Management 
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from Institute of Export Managenient, Calcutta in 1985 and — ter 
he is farther doing’ MBA from IGNOU, New Delhi. Tho petitioner 
consistently from 15th March, 1984 beid different posts in RRL Jorhat, 
NCB, New Delhi and CLRI Madras 


5. Tho petitioner while working as such in the above organisation 
earned recognition and awards from both Nationa! and International 
Organisation and further acquired Membership in various professions] 
bodies, Societies/Acadomica and seryed an several Committees, While 
holding the: post’ of Assistant Director (Rs. 3700—5000/-) тп Central 
Leather Research Institutes, Madras, the petitioner aoplied for 
the post of. General Manager in ANIIDCO, A, Government under- 
taking pursuant to ап advertiserbent pubhsied in “The Hindu' on 10th 
August, 1994. The petitioner possessed all the requisite qualifications 
mentioned in the, sald advertisement ‘and eminently deserved to be 
selected for the post advertised Pursuant to the application for врроші- 
mont, the petitioner was called at an interview ‘in the Andaman House 
at Madras before the selection committee of ANIIDCO оп 7th December, 
1994 "On 28th December, 1994 the petitioner was informed by the then 
Managing Director, Ma. Nita Bali of ANIIDCO that the petitioner was 
duly selected and the terma and conditions of service were recorded тв 
the offer-of Appomtment No ANIIDCO / Corres, / 88-89 / 65 dated 
28121994 In all respects tho terms znd conditions of service 
mentioned in the- offer of appointment defloitely established beyond 
doubtthat his service was permanent and substantive service in the 
ANIIDCO Ltd particularly the terms and condition No. (4X8) refers to 
taking oath of allogience and it is clear that the employment war nota 
private employment but a public employment under ANIIDCO Ltd 


6. The petitioner accepted tbe offer of appointment as above and 
by his Message dated 30 12 1994 informed the Managing Director of 
ANIIDCO that he had already . submitted ‘his resignation from the post 
of Assistant Director of CLRI, Madras and be would likely to join on 
or before lst May, 1995 Ву letter “dated 3 1.1995 the petitioner was 
informed' by the Managing Director. of ANIIDCO that unless the 
petitroner joined duties latest by Ist January, 1995 it would be presn- _ 
med that he was not Interested to take up tbe now appointment. Ву а 
reply letter dated 6th January, 1995 the petitioner tater alia informed 
the ‘ Managing Director of ANIIDCO hat he wished to join on 27th 
January, 1995. Ultimately by Order No. 759 dated 31d February, 1995 
the CMD ‘of ANIIDCO who also bappens to be the Chief Secretary, 
Andaman and Nicobar Administration appointed the petitioner on 
27.1.95 as General Manager of ANIIDCO in tho scale of pay of 
Ra: 4500- 150-5700]-. In the offer letter of прота dated 28 12.94 
it was seer metitioned as follows :— . Ў 


s 
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2 - "Y ou will be governed by the rules and regulations as applicable 
to the regular employces of the Corporation.” 


77. The offer of appointment dated 28.12.94 clearly indicates that 
the-appointment is not a temporary appointment, 


8 Pursuant to the sald’ appointment the Бейле joined bis 
dutles and duly carried out bis responsibilities Various projects wero 
completed during his tenure as General Manager However, ho was 
very much surprised when ho received the letter No. ANIIDCO/Corres / 
Я 88-89/dated 21.11 95 written by Sri К 8. Wahi, Managing Director of 

ANIIDCO informing the petitioner that the ANIIDCO- bad'decided to 
terininate hu services forthwith -The letter also informed the petitioner 
that "as per the rules of the Company, you will be entitled to сита 
» sum equivalent to the amount of one month's pay plus allowances in 
heu of the Notice period”  It'has been alleged in the writ petition that | 
.. the said letter was issued under followmg circumstances :— 

“That the petitioner arrived the Headquarters on 211195 at 
lla m-from Madras after completing а 10 days official tour and while 
he was making. bimeelf ready for coming to the office he found a 

" vebicle has been sent from his office for bis tran*port to the office of 

- the Managing Director of the.Corporation The petitioner in good 
faith went straight to the office of the Managing Director instead of 
reporting for duty at firstto his own office Аз soon ashe reached 
the office, the Manzging Director left his chair and looked ‘the door 
from inside. and handed over the order of termination contamedin — : 
the letter dated 211195 and a cheque for Rs 10,335/-. The 
Mana ing Director stated that he was under pressure to issos such 
letter but assured that he would resoue the petitioner from the 
present trouble, if the petitioner quietly obeyed him. Besides the. 
Managing Director advised the petitioner to send a representation to 

. the Lt Governor, the Chairman of the Corporation The Managing 
Director vowed with authority that if such representation was given, . 
the impugned order of termination would be withdrawn. In that 
unusual circumstances of shock, surprise and under coercion and 
malicious act of falsehood, tho petitioner was swayed, ond he 
received the letter of'termination and óheque for Rs. 10,335/ ”' 


' 9 “The sald: terniination has been challenged by the petitioner on 
the ground that; no: opportunity was given to the petitioner to show- 
oauso against his/termination of permanent service nor the ANIIDCO 
acted reasonably and failed to follow the principles of natural Justice 


t 


. 10 It has also been contended that the servico of the petitioner 
was à permanent one and can -be terminated if at all after holding a 
disciplinary proceeding and after finding him guilty of any misconduct. 


ya ‘ - Й 
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| In the Intant case, the petitioner's services ‘have ‘been terminated with 
notice and pay, liko а temporary employes. It has been contended that 
the termination of service of. the petitioner is ultra vires to the Articles 
of Association as also to the byc-'aws framed if any. It has also been 
contended. on behalf of-tho petitioner that the potitior er's services have 
been terminated at the discretion of ANIIDCO which discrotion bas been 
exercised In an unfair, unreasonable and without following the princi- 
plos of natural Justice. i M Г g^ 


TI.: The respondent has raised a preliminary objection as to main- 
tainability of the writ petition on the ground thatthe respondent 
ANIIDCO is not a State’ or other ‘Authority’ within the meaning of 
Article 12 of the Constitution Soveral decisions were cited by the 
 sespondents in respect of the submission that ANIIDCO is not an 
“authority or instrumentality of: State within the meaning of Article 12. 


12. It may be noted that prior to 1979 the Supreme Court gave 
&restricted meaning to tho word ‘authority’. The view however has 
undergone change with the decision in (1) R. D Shetty v. International 
Airport Authority of India reported in AIR 1979 SC 1628. In the afore- 
„said decision it was clearly held that corporations set up by the Govern- 
ment to carry out public functions would be subjected to the same 
limitations ш the field of constitutional and administrative law as the 
Government itself 


vo’ 


13 Mr AS Roy, learned Advocate for the respondent ANIIDCO 
hay strongly contended that the ANIIDCO is not a State or instrumen- 
tality of Siate or an. authority under Article 12 of the Constitution of 
India and as such the writ petition is not maintainable t 


14 Learned Advocate for the тезройайы ANIIDCO has also sub- 
mitted that even if it 10 held that ANIIDCO is an instrumentality of 
State or an authority under Article 12 the petitioner cannot be reinstated 
in servico and the proper course will be for directing an Enquiry to be 
: made. Не has also submitted that while terminating the service of the 
petitioner provisions contained in Article of the Company have been 
complied with ne 


15 Learned Advocate fo? the petitioner on the other hand, has 
submitted that the Constitution, composition ‘and: the function and the 
source of finances of ‘ANIIDCO clearly indicato that it 1s an instrumen- 
tality of State and authonty under. Article 12 of the Constitution and 
as auch the writ petition 1s clearly maintainable. In support of his 
contention ho has relied upon the several decisions. 
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16 The test for determining as to when a corporation can be said 
to be an instrumentality or agonoy of the Government have been enume- 
rated by the Supreme Court in (2) Ajay Наза v. Khalla Mujtb reported 
in -ALR 1981 SC 478 at 496 The relevant tests gathered from the 
decision in International Airport Authority of India’s case has been 
considered in Paragraph 9 of the sald judgment at page; 496 of the said 
roport and the Supreme Court observed therein as follows :— 


(1) ‘One thing is clear that if the entire share capital of the 
corporation- 1 held by Government, it would go a long way towards 


indicating that the corporation is an instrumentality or agency of 


Government ’ ^ 
(2) ‘Where the financial assistance of the Stato із so much as to 


moet almost ontire expenditure of the corporation ıt would afford’. 


some indication of the corporation being impregnated with govorn- 
mental character ' 


(3) 'It may also bo relevant factor ........ whether the corpora- 
tion enjoys monopoly status whichis the State conferred or State, 
protected ’ . 


(4) *Existence of боер and peryasive State control may afford 
an indication that the Corporation wa Stato agency or instru- 
mentality’  , * 


(5) ‘If the functions of the corporation of public importance 
and closely related to governmental functions, it would be a relevant 
factor in classifying the corporation as an instrumentality or agency 
of Government.’ 


(6) ‘Specifically, if a ‘department of Govt is transferred to a 
corporation, it would bea strong factor supportive of this inference 


of the EE being-an instrumentality or agency of Govarn- 
m nt.’ 


17 If on a consideration of these relevant factors it is found that 
the corporation 1з ап instrumentality or agency of Government, it would, 
as pointed out in the International Airport Authority's саве, be an 


‘authority’ and therefore ‘State’ within the meaning of the expression ш’ 


Article 12 


18 [t appears that in respec. of cases cited on behalf of the ` 


respondent in five cases are рго-1979 decisions.. As already noted that 
the Supreme Court took a wider approach to the question 1n post-1979 
decisions. 
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aS 19. The five pre-1979 demoni cited by the'learned Advocate for 
the respondent are’ as under: — 
(3) Praga Tools Corporation Y c. ‘V, Immanul reported ın 
zs AIR 1969 SC 1306 ; 


КО) Heavy: Engineering Mazdoor Union v. State of Bihar & on. 
reported іп AIR 1970 SC 82; 
`n (5) Dr S. L. Agarwal v General Manager, Hinduston Steel 
Limited roported 1n AIR 1970 SC 1150, 
(6) - Sobhayt Tewary v. Union of India & Ors. reported in 
AIR 1975 SC 1329 ; and 


^ (0 "e Singh v. Bhagat Kam reported . in AIR 1975 
1331 


20. Learned Advocate for the respondent has placed strong 
reliance in (B) Anupam Ghosh т Union of India reported ın 1991 Lab 
IC 226. In the aforesaid decision the Division Bench of this Court 
affirmed the decision of the learned-Single Judge reported in (9) 1981 (1) 
CHN 475 and held that Andrew Yule & Company Ltd was not a ‘State’ 
within the meaning of Article 12? The Company in that case was not 
wholly owned by the Central Government It did not гесетуе any grant 
or subsidy from the Central Government. It was the holding Company 

- of tea growing and manufacturing companies. It did not get preferential 
treatment in its business from tho Government It generated its own 
funds and was wholly independent in the matter of policy and manage- 
ment, although its accounts‘were audited by the Comptroller and Audi- 
tor General of India., That was the only contro] exercised. 


а. Тһе ВЕ deinen cited by learned Advocate for ‘ba 
respondent is “in the case of (10) Tekraj Vasandi v Union of India 
^ -reported in AIR 1988 SC 469 In the aforesaid decision ıt was held that 
^  theInstitute of Constitutional and: Parliamentary Studies, a registered 
Society was пої a ‘State’ or other authority as at its inception it was 
nota governmental department nor were the objects of the society those 
which a ‘State’ was to oblige to fulfll. Also the finances were obtained 
from privato resources without Government sanction. 


22 Tho third post-1979 decisions cited by learned Advecate for 
the respondent is їп tho case of (11) Chander Mohan Khanna v. The 
National Cowncil of Education Research amd Training reported in 

А1Е:1992 5С 76. The Supreme Court m the aforesaid caso noted the 
tests set down in the earlier décislons and stated that any one of thc 
factors meationed as being relevant to determine whether a corporation 
was a ‘State’ would not be возо уб. ane Teleyant portion 18 quoted 
hereunder :— 


' “The combination of State aid coupled with am unusual degree 
of control over the management and policies of the body and 
rendering of, an important public service being the obligatory 
functions of the State : -may largely pornt out that the body is 
‘Stato’ ” i 
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~ 23. The aforesaid three post 1979 decisions in fact lay down the 


samo principle as has been enuntiated by the Supreme Court in the, 


. International Airport Authority's case, In the aforesaid decisions, 
in the ‘facts it was held that the Government has no financial control 
--over the State Organisations and managing their own affairs so far 
as the financial side is concerned without being in any way 1n control of 


finanoe by the Government, and as such they do not come’ within the 


purview of Article 12 of the Constitution. 
2 24. Learned Advocate forthe petitioner, on the other hand, has 


' 


rehed mainly on the following three decisions namely :— Q2) DelM - 


Transport Corporation v D T. С Mazdoor Congress & Ors reported 
іл AIR 1991 SC 101; (13) A. L Kalra v Project and Equipment Corpo- 
ration of India reported ın 1984 (3) SCC 316; and (14) The Central Inland 
Water Transport Corporation Ltd v. Broja Nath Ganguly reported in 


1986 (3) SCC 156. In all the said. decisions ıt was held since there was -` 


an all pervasive contro] by the Government, the said authorities come 
within the purview of Article i2 of the Conatitution i 


25. Momorandum and Articles of Association of ANIIDCO have 
been produced. Itis evident therefrom that-the only shareholders are 


Y 


the President, the Development Commissioner, and the Secretary,- 


Shipping and Transport ` Andaman and Nicobar Administration, Port 
Blair, 1л therr officia]. capacities. The other subscribers to^ the Memo- 
randum and-Articles of Association of the Company are the Secretary 
(Finance), Secretary (Tourism) and the Director of Industries - Tho 
total share capital is, therefore, held’ by the Government. The Memo 
randum specifies that the Company's ultimate object fs to develop and 
commercially exploit the natural resources ofthe Union Territory for 
the balanced and environmentally sound development of the Теггиогу. 


D 


It cannot be disputed that this 18 state function—an obligation under- . 


lying the Directive Principles of State Policy in Part IV of the Consti- 
tution “The mam objectives as deliniated in ‘the Memorandum and 
Articles of Associaton, particularly Clauses 14,15,16,17, 32 and 37 
would show that the Company has been formed for the purposes of 
prompting tourism and all businesses for. the development. of the 
Territory. Those objectives cannot be-termed to be of a private 
enterprise , - 


* 9 x W 


wat . 
e ] * 
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26. Clauses 36 aud 37 of the Memorandum and Articles of 
Association also appear to bo significant which are as follows :— 


36. To acquiré, отв” construct, lease or manage industrial 
- estates eitlior оп its.own ог. as agents of Government or any other 


: body corporate” · . ~ 


“#37 -To develop land on its own account or for the Govern- 
-mont for the purpose’ of facilating the location of industries ard 
otber pp units thereon ” 


27. The trading ‘activities of the Company are incidental to the 
ultimate object of securing’ the development of the territory as a whole 
and' not trading for mere’ profits saks as- would be the case of a purely 


4 commercial enterprise. P 


128. All pervasive governmental control is apparent also from 
ths fadt of composition; Constitution and source of finances and the 
nature of functions. mE 7 


29 It may be noted that public КҮС un the share holding 
has been excluded by Clause 2 of the Articles of Association Aru- 
cles 34 to 41 of the "Articles of Axsociation provide for the approval of 
the Lt Governor before the Directors can crease the share capital of 
the Company or borrow monies or secure payment for monies 


'^ 30. Considering all ‘the aforesaid aspects of the matter there 


‘cannot be any doubt that ANIIDCO fs an inatrumen‘ality of State or 


Anthority under Art. 12 of the Constitution and the writ petition и 
muamtainable. - " Е ' 


2 


1 , [n this case the petitiones’s service asa General Manager of 
ANIIDCO was terminated on 218! November, 1995 suddenly without 
giving the petitioner any opportunity of being heard and for no reasons 
disclosed whatsoever. All that, и said bythe Managing Director of 
' ANUDCÓ ‘was “I, aim sorry to inform you that the Andaman Nicobar 


^ Islands Integrated Development Corporation has decided to terminate 


. your services, forthwith,” ^. E 


:33 The said. decision to- terminate the service of the petitioner 
in the manner as has been ' done in-the instant caso clearly violates the | 
basic Piinciples of naturel Justice 


33 It has, however “heed ‘contended by learned Advocate for the 
respondent that the service of the petitioner was terminated during the 
репой of probation and as such его ів по wrong in terminaung thc 
sarvioe It has also been contended that on tho basis of Central 
Government classification and appeal! Rules which has been acopted 
by the respondent, there” cannot be regular appointment at the first 
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instance, and as euch it is implied that tho petitioner was appointed on 
probation, and: the petitioner's service being on probation, the respon 
dent-was justified їп terminating the, service upon payment of on 
month'ssalary Не has further submitted that the petitioner suppressed 
' his letter of resignation and .as such the writ petition should be. 
dismissed. М 


34. Мг Roy, learned Advocate for the respondent has also relied 
upon the judgment and decision in the case of (15) State of Har yana v | 
Jagdish Chander reported in AIR 1995 SC 984 and has submitted relying 
upon' the said decision ‘that tbe Court cannot grant reinstatement of 
services even if ‘the termination is held to be illegal on the ground of 
violation of natural Justice. The Court may direct the authorities to 
hold an enquiry. Submission of the learned Advocate for the respon - 
dent that the petitioner's service was terminated during probation docs 
not appear to be valid. The appointment letter dated 28th December, 


^ 1994 issued by ANIIDCO to the petitioner bas been produced In fact 


the said appointment letter mentioned the Terms and Conditions cf 
„appointment to the post of General Manager in: ANIIDCO 


35. As already noted that Clause 10 of the sald offer letter of 
appointment clearly shows that he will be treated as a regular and 
Permanent employee of the Corporation. Accordtngly the contention 
of the learned Advocate for the respondent ANIIDCO that the petitioner 
wat appointed on probation does not appear to beoorrect The 
petitioner on the basis of the said letter of appointment should be 
treated as regular employee and as such he cannot bo considered as a 
probatloner and his service cannot be terminated in arbitrary manner. 


3e. It has sb beeü contended by the learned Advocate for the 
respondent that tho petitioner's«servico is terminated without stigma 


‚ and as such cannot be impugoed The said contention, however, cannot 


be accepted sinco ho was appointed on regular basis The other conten- 
tion that the petitioner supprossed his letter of resignation also does not 
arise in the facts and circumstances of the case since the petitioner’ s 
servico was, terminated on tho basim of the said letter of termination 

‘Further contention of the learned Advocate for the respondent that tho 
Court cannot grant reinstatement and may direct an enquiry relying 
upon the decision of the Supremo Court In the case of State of “Harjana 
v. Jagdish Chander reported in AIR 199» SC 984 (supra) - 


37. In^ my viow, the said decision If properly construed will not 
apply to tho facts of the instant саво, In the aforesaid decision the 
respondent was constable who was appointed on 30th October, 1985, 
Since he was absent from duty from 20th April, 1992 to May 15, 1992 - 


à - 
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by order dated’ 1192, ds was discharged from servico as a cons- 
tablo ,oxercising the power under the 12.21 of Punjab Pohce Rules. 
Important Portion of the aforesasd rules is as 12 21.—*‘A constable who 
is found unlikely to prove an efficient Police Officer may be discharged 
bythe Superintendent at any time within three years of enrolment 
+ There shall be no appeal against ао order of discharge under this rulo.” 
The respondent impugned its validity in CWP No 12183/92. The High 
Court by order dt. 14.1 93 allowed the writ petition set aside. the order 
and directed the appellant to reinstate the’ respondent with визир of 
the service and consequential benefits. 


38. An appeal was filed in Supreme Court by special leave 


'39 The said Rule 12 21 contemplates that a police constable will 
be watched and observed for a period of three. years and appropriate 
action for his discharge may be taken by the S. P Не has therefore no 
right like a regular employee during such period - Circumstances under 
which the Supreme Court sot aside the order of remnstatement cannot 

‚ apply to the facts and circumstances of the case 


40. In view of the fact that the petitioner was appointed on 
rogular basis as appears from his letter of appointment and no condition 
` of probation was imposed. Tertunation of service as made im the 
instant case without giving ea aed of hearing does not appear to 
be justifled > 
41 'Power, of 'appointment, suspension and ‘removal of an 
employee is governed by Article 7&e) of ANIIDCO. By the said clause 
power has been conferred upon the Board of Directors as follows :— 


,"To appoint and, at their discretion, remove or suspend such 
managers, secretaries, officers, clerks, agents and servants for perma- 
nent temporary or special services as it may, from time to time, think 
fit, and to determine their powoers-and duties and fix their salaries 
or emoluments and to require security ш such instances of such 
amount as they think fit ; 

Provided that no РТ the minimum basic pay of which 
із more than Rs, 3,00,per mensem, shall be made without the prior 
28 approval.of the Lt Governor. 

42. The said clause gives ubcontrolled arblirary and absolute 
power without any restriction upon the Board of Directors to remove an 
employee and as such gocs against the basic concèpt of right and 
employment ofan employee in a governmental public sector company 
under Article 16 of the Conattotion of India Similar clauses bave Leen 
deolared ‘invalid by the Supreme Court ın the docisrons mentioned 
hereinafter. Р 


а 
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43. Іа this connection judgment and decision of Delhi Transport 
Согра v. D. T. С Mazdoor Congress reported in AIR 1991 SC p. 101 
may be taken note of. In the aforesaid decision it has been held by the . 
Supreme Court that the Government Company or Public Corporation 
being State instrumentalities are State within the meaning of Article 12 
of the Constitution and as such they are subject to the observance о! 
fundamental rights embodied in Part III as well as to conform to the 
directive principles in Part IV of the Constitution In other words tbe 
Servico Regulations or Rules framed by them are to be tested by tho 
touchstone of Article 14 of the Constitution Furthermore, tle 
procedure prescribed by their Rules or Regulations must be reasonable, 
fair and just aod not arbitrary fanciful and unjust It has also been 
held in para 199 of the said judgment at page 166 of the said report by 
the Supremo Court as follows :— 


“It is now well settled that the ‘oud! alteram partem’ rule which 
1n essence, enforces the equality clausein Article ›4 of the Consti- 
tution м applicable not only to quasi judicial orders but to adminis- 
trative orders affecting prejadicially the party in question unless the 
applicable of the rule has been expressly excluded by the Act or 
Regulation or Rule whichis not thecase bere Roles of natural 
Justice do not supplant but supplement the Rules and Regulations. 
Moreover the Rule of Law which permeates our Constitution 
demands that it has to be observed both substantially and procedu- 
rely. Considering from all aspects Regulation 9{b) is illegal and 
vold as it is arbitrary discriminatory and without any guidelines for 
exercise of tho power. Rule of law potita thatthe powerto be 
exercised in a manner which 1s just fair and reasonable and not in an 
unreasonable capricious or arbitrary manner jeaving room for- 
discrimination Regulation 9(b, does not expressly exclude the 
application of the ‘aud: alteram partem’ rule and as such the order of 
termination of service of a permanent employee cannot be passed by 
simply issuing а month’s notice under Regulation 9(b) or pay in lieu 
thereof without recording any reason in the order and without 
giving any hearing to the employee tocontrovert the allegation on 
the basis of which the purported order Is made.'' 


44 Supreme Court also held that tho management cannot have 
unrestricted and unqualified power of terminating the services of the 
employees. In the interest of efficiency of the public bodies, however, 
they should havo the authority to terminate the employment of undesira- . 
ble, inefficient, corrupt, indolent and disobedient employees, but it mast 
be exercised fairly, objectively and independently ; and the occamon for 
the exercise must be delimited with precision and clanty. Further there 
should bo adequate reason for the use of such a power, and a decision’ 
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in this regard has to be taken in a manner which should show fairness, 
avord arbitrariness and evoke credibility Supreme Court in this afore- 
said саво Delhi Transport Corpn. ү D T.C. Mazdoor Congress (supra) 
also took into consideration the judgment and decision їп the caso of 
4. L. Kalra v. P.& E. Corps. of Indla Lid” The said judgment in the 
case of A. L. Kalra-v P. & E. Corpn. oj India Ltd reported in AIR'1984 
SC p. 1361 (supra) was also relled upon by the learned Advocate for the 

, Petitioner. In the aforesaid decision also it was held where misconduct 
when proved entails penal consequences, it is obligatory on the employer 
to specify and if aecessary define it with precision and accuracy ao that 
апу ох post fact interpretation of some incident may not be camouflaged 
аз misconduct, — , 


7 45.. It has also bcen' held in para 110 of the said judgment the 
Supreme Court as follows :— 


= "Notice. of bearing may or may not be given, opportunity in the 
form of 'an ;enquiry may or may not be given, yet arbitrariness and 
disorimination and acting whimsioally -mutt be avoided. Thcee 
Powers must, therefore, be so read that the powers can be exercised 
On reasons, reasons should be recorded, reasons need not always bs 
. communicated, must by authorities who are competent and arc 
expected -to act fairly, objectively and independently. “The oocasion 
for the. use of power must be clearly circumscribed in the above 
limits, These must also circumsoribe that the need for exercise of 
those power without holding a detailed or prolonged enquiry Js 
there”. - X ` ae 
In the 4; L Kalra's caso the Supreme Court took into account ite 
earlier decision in the case of (16) E. Р Royappa у State of Tamil Nadu 
. reported in AIR 1974.SC p 553 and Ajay Hasta’s case reported in 
AIR 1981 SC p. 487 held and observed as follows :—- ? 


“Tt thus appears well settled that Article 14 strikes at arbitrar- 
повз in exocutve/administrativo action because any action that 1з 
arbitrary must necessarily involve the negation. of equality Опе 
need not confine the denial of equality to a comparativo evaluation 
between two persons to arrive at a conclusion of discriminatory 

treatment „An action per se'arbitrary itself denios equality of pro 
tection by law. The Constitution Bench pertinently observed in А 
Ajay Hasla's сазо and put the matter beyond controversy when it 
said "wherever therefore, there is arbitrariness in State action whether 
it be of the legislature or of the oxecutive or of an ‘authority’ ander 
Articles 12 and 14 immediately springs into action and strikes down 


such State action” А ў 


^ 


K^ 


544 Н. Purushotham v. Union of India l 1997 (1) cu 


: 46." Referring to the aforesaid decision in the case of (17) D S 


Nakara v. Unton of India reported in AIR 1983 SC 130 and In the case 
of (18) Maxeka Gandhi v Union of India reported in AIR 1978 SC p. 597 
Supreme Court observed that Article 14 strikes at arbitrariness in State 
action and ensures fairness and equality of treatment The judgment 
and dechion in tho case of (19) Managing Director, Uttar Pradesh 
Warehousing "Corps. v Vinay Narayan Vajpayee reported 1n: “ATR 1950 
SC p. 840 may also be taken note of ' In this connection the observation 


‘of 


deserves to be quoted : — 


О Chinnappa- Reddy, J. in his concurring judgment at pp 845-46 


“I find ft very hard indeed to discover any distinction, on 
principle, between a person directly under the employment of tho 
Government and a person u&der the employment of an agency or 
instrumentality of the Government or a corporation’ set up under a 
statute or incorporated but wholly owned by the Government ШИ із . 
self-evident end trite to say that the function of the State haslong ` 
sinco ceased to be confined to the preservation of the public peace 
the exaction of taxes and the defence of its frontiers It is now the 
function of the State to secure ‘social, economio and political Justice,” 


' to preserve ‘liberty of thought, expression, belief, faith and worship 


\ 


and to ensure 'equality of status and of opportunity ’ That is tbe 
proolamatron of the péople in the: preamble to the Constitution 

The desire to attain these objectives has necessarily resulted intense 
Governmental activity in manifold ways. Legislative and oxecutive 
activity have reached very far and have touched very many aspects 
of a ciuzen's life The Governmert, directly or through the Corpo 

rations, set up by it or owned by it, now owns or manages, а large 


number of industries and instituttons Jt is. the biggest builder 1n rd 


the country. Mammoth and minor irrigation proyecis, beavy and 
light engin:ering project Projects-of various kinds are undertaken 
by the. Government, the Government 18 also the biggest trader in the 
country -Theo State and the multtudions agencies and corporations 
setup by it are tho principle purchasers of the produce and the | 
products of our country and they contro} a vast and complex machi- ' 
nery of distribution The Government, its agencies and instrumen- 
talities, Corporations set up by the Government under Statutes and 
Corporations incorporated under the Companies Act but owned by 
the Government have thus? become the biggest employers in the 
country There is no good reason why, 1 Government is bound to 
observe the equality clauses of the ‘Constitution 1n the matter of 


- employmerit and in its dealings with the employees, the corporatrons 


setup or owned by, the Government should not be equally bound 


© and why, instead such corporations could become citadols of 
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‘patronage and arbitrary action: Іа a country like oura which teems 
mith population, where the Stato, its agencies, its instrumentalitics 
vand its corporations are the biggest employers and where millions 
sock employment and security, to confirm the applicability of the 
equality clauses of the Constitution, in relation to matters of emplog- 
ment, strictly to direct employment under the Government i£ perhaps 
to mock atthe Constitution and the people. Some element of public 
employment is a)) that 15 necessary to take tho employee beyond the 
reach of the rulo which denies him access to a Court so enforce a 
contract of employment and denies him tbe protection of Articles 14 
and 16 of the Constitution After all employment Ia the public 
sector has grown to vait dimensions and employees in the public 
sector often discharge as oncrous duties as civil servants and partici 
pate in activities vital to onr country'seconomy. In growing realias- 
' don of the importance of employment 10 the publio sector, Parlla- 
mentand the’ legislatures of the States have declared persons ір the 
service of looa! authorities, Government companies and etatutory 
corporations as public ‘wervants and, éxtended to them by express 
enactment the protection usually extended to civil servants from svits 
and prosecution. It us, therefore, but right that the independence and 
integrity of those employed in the pubifc section should be secured 
as much as the Independence and integrity of civil servants.” ` 
#7. In the instant case order of termination issued pursuant to 
the Article conferring poser on the authority without recording any 
reason and without giving any opportonity of hearing to the penuoner 
cannot stand the test of reasonableness and appears to be wholly arbi- . 
trary and uncanalised and’ the sard order violates the principles of 
паша! Justice as well as Article 14 of the Constitution of India. 
48 It has beon. submitted on- behalf of the respondent that the 
Lt. Governor duly approved the proposa! of termination of the service 
ofthe petitioner. He has produced a xerox copy of note from the filo 
which shows that the proposal for getting rid of the service of the pou- 
Lioner was mooted on 14th November, 1995 by the Managing Director 
and Chief Secretary of ANIIDCO and was placed before Lt, Governor 
on 15 11 95 when the Lt Governor approved the same 
49 There fs nothing on record to show that the Board of Direc- 
tors have approved the recommendation of the Managing Director and 
passed any resolution. The said note further records that the petitioner 
“instead of providing requinte leadership, has been working ій a manner 
that has actually paralysed the working of the organisation. To avoid 
unneoemary litigations and judicial interventions, I am refraining from 
lovelling specific charges against bim '' Yt is clear from the record (note) 
that the concerned authority intends to get rid of the service of the 
petitioner, 
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50. The said allegation appears to be without any particulars. 
Be that as ft may, it also suggests that the petitioner has been sought to 
be removed on certain allegation. The petitioner, however, has not 
been given any opportunity to defend himself against such allegation 
and as such-the procedure adopted violates the basic principles of 
natural Justice, ELS . 

51 Considering the facts and circumstances of this cato, the 
termination order of the petitioner appears to be clearly illegal and 
arbitrary and cannot be given'effect to There was already an interim 
order passed by Кита Pal; J directing payment of emolument of the 
petitioner month by month. Since the termination i$ set aside, tho 
petitioner is deemed to be jn service with full benefits 

51 In tho instant case the service of the potitioner was terminated 
in an unfair and arbitrary manner by simply serving one month's notice 
pay. Rule, IF any, to the effect that a permanent employee's service can 
be terminated by merely paying one month’s notice pay must be held to 
be unreasonable and arbitrary Order of termination accordingly и set 
aside and the petitioner shall bs deemed to bein service without any 
break end shall be entitled to al] consequential benefits. 

53. The petitioner accordingly succeeds in the writ petition 
There will be no order as to costs, 

54. ` Stay of operation `of this judgment and order prayed for by 
Mr. Mükherjee, learned Advocate on behalf of tho respondents 1s 
refused. 

Let the entire records of this case be sent down to tho Registrar, 
Circuit Benoh at Port Blair, Andamans expeditiously. . | 


`8. к.а. 
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: еи Act— Sections 60 and бетери report—Second hand 
Secondary Evidence. - 

The State Government introduced a bill in the Legtelature of the 
State of. West Bengal known as West Bengal Government Land (Regula- 
tion of Transfer) Bill, 1993 which was passed hy tho Assembly unani- 
mously on 21 July, 1993.. It got the President's. assent and camo into 
force with effect-from 4th March, 1997.. On 7th March, 1997 the 
"respondent No.3 Munster. of Transport, Government of West Bengal 
criticised the said “Act as‘ impractical. He further alleged that tho 
Cabinet'decisions always do not take cognizance of al] members and are 
„not collective decisions The seid news iton was published in various 


. newspapers: On the basis of this news -item petitioner moved a writ 


С petition before the High Court praying for declaration that the said 
-* Transport Minister Sri Subhas Chakraborty is not entitled to bea, 
member of the Council of Ministers of West Bengal as he 1з unable to` 
, впррогі the important policy decision -of the Government and has 
^ refused.to.bear the collective responsability of the Council of Ministers 


- Other reliefs were- also prayed for. The writ petition was opposed by 


the Government-respondents. _ 
The Court | йипивип. His wnt petition, - > 


HELD: Each Minister can be and is séparately responsible for 
his own decisions "and acts and omissions also, But Inasmuch the 
Council of Ministers ts able to stay. in office -only so long as it commands 
the support and confidence ofa majority of members of the Legislature 
of the State, the whole Council of Mintsters must be held to be politically 
résponsible for the decisions and ‘policies of each of the Ministers and 
of hus "depariment which could be presumed to have the support of the 

* whole Minisiry "Hence, ihe whole Mintsiry, will, at least omissues 
involving matters of policy, have to be treated as one entity so faras its 
answerability to the Legislause Assembly representing the electors is 
concerned This is the medning of the рлар underlying Article 164(2) 
of the Constitution. ` ‘ ` (Раға 13 ). 


s, А bare perusal of the aforesaid decisions and authorities ts clear 
enough to suggest that colleciive responsibility of the Council of Ministers 
їз only to the ' Assembly and/or Parliament аз the case may be 

- . (Рата17) ~ 


ж oU Tn view of the schems-of the бна а Minister's appointed by 
the Governor on the advise of the Chief Mister. “He, therefore, can also ` 
‚ be removed by the Governor on kis. advise and not otherwise The Court 
“has wo role to play. The collective responsibility of the Council of 
Man rte? P although gives rise to confidentiality of proceedings and papers 
but fee dre instances where a statement made bya Мине. outside the 


` 
. à 
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Parliament has been condoned. . A disciplinary Committee can also be 
made by the Ministers by agreement amongst themselves. ( Para 18 ) 
"Тһе position of law, therefore, is clear that и із for the Minlater 
concerned either to resign or the Chief Minister to make а recommenda- 
tion for his dismissal and the Governor to pass an order of dismissal 
acting thereupon. The doctrine -of collective responsibility is a political 
doctrme and not alegal one. It is for the concerned Minister or Chief 
Minister to consider the matter and not for the Courts. ( Para 26 ) 

, Uf the Chief Minister intends to condone the lapses on the part of 
the concerned Minister by not advising the Governor to dismiss him or if 
the concerned Minister does not resign from the Council of Ministers, 
- the prerogative is theirs, The Court has no role to play m the matter 

( Para 27 ) 
In view of Sections 60 and 63 of the Evidence Act, a Newspaper 


Report must be held to be at besta second hand secondary evidence 
( Para 36 ) 
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(1) State of Karnataka 7. Union of India & Анг, AIR 1978 SC 68 
(2) R. Rajagopaly State of Tamil Nadu & Ors , AIR 1995 SC 264 
(3) Kallara Sukumaran v. Union of India & Ors , 
AIR 1987 Kerala 212: AIR,1986 Kerala 122 5 
(4) А G. Prayagl v. State of M. P. & Ors , AIR 1987 MP 25 
(5) Dhronamraju Satyanarayana v. М. Т Rama Rao & Ors., 
AIR 1988 AP 62 
(6) Mahabir Prasad Sharma v. Prafulla Chandra Ghosh & Ors , 
я AIR 1969 Cal 198 . 
(7) Arun Kumar Roy Chowdhur y v. Union of India, X 
AIR 1992 All 1 
(8) State of Jammu and Kashmir v. Bakshi Ghulam Mohammad, 
AIR 1967 SC 122 Ё 
(9) S P. Anand, Indore v. Н. D. Deve Gowda & Ors., 
1996 (6) SCC 734 E 
(10) К C.Chandyv R. Balakrishna Pillat, AIR 1986 Kerala 116 
(11) М.Р. Mathur & Ors.» State of Bihar & Ors., 
t AIR 1972 Patna 93 2c i 
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(13) Samant N. Balakrishna v. George Fernandez & Ors , 
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Anant Kr. Shaw, Sanjay Mondal and 
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The fadgment of the Court was.as follows :— 

The petitioner who is a Citron of-Indla has filed this writ 
application, inter alia, for the following reliefs 1— 

“(a) A declaration that the Transport Minister, Government of 
West Bengal, Sri Subhae Chakraborty 1s not en'itled tobe a member 
of the Council of Ministers of West Bengal headed by tho Chief 
Minister Sri iyoti Basu as the former is unable to support importent 
policy decisions of tho Government and-has refused to bear tho 
collective responsibility of the Council of Ministers ; 

(b) A writ in the nature of Mandamus directing the Chief 
Minister of West Bengal Sri Jyoti Basu to consider to 1nvoke the 
Governor's pleasure to dismiss Sri Subhas Chakraborty for his 
reluctance to support important policy decisions of the Government 
and for his refusal to bear the collective responsibllity of the Council 
of Ministers ; 
` * (o) A declaration that the action of the Chief Minister 
Sri Jyoti Basuin communicating decisions which are not koown to 
many Ministers to the Governor as that of the decision of the 
Council of Ministers relating. to the administration. of the affairs of 
the State and proposals for legislation are unconstitutional ; 

(d) ^ writinthe nature of Mandamus commanding the Chief 
Minister of West Bengal to act in accordance with the. constitutional 
provisions and communicate to the Governor only those decisions 
ofthe Council of Ministers relating to tho administration of the 
affairs of the State and proposals for legislature which have been 
taken collectively by the Council of Ministers. and not individually 
_ by him or by his chosen few sn the Council of Ministers as has been” 
alleged by Sri Subhas Chakraborty the Transport Minister ” 

2 The second respondent is the Chief Minister of the State 
whereas the third respondent is the Minister for Transport, Government 
of West Bengal. The respondents Nos. 4 to 12 are Editors of the 
Statesman, Tho Telegraph, The Times of India, The Asian Age, Ananda 
Bazar Patrika, Sonar Bangla, Sambad Pratidin, Aaj Kaal and Bartaman. 
Admittedly the State introduced a Bill in the Logislature of the State 
of West Bengal known as West Bengal Government Land (Regulation 
of Transfer) Bill, 1993 ( hereinafter reforred to as the said Bill) which 
was pasacd by the Assembly unanimous]y оп 2lat July, 1993. It 
got tho president's assent and camo into force with effeot from 
4th Maroh, 1997. E 

3 On7th March, 1997 the respondent No. 3 allegedly criticised 
the said Act as imprectical. Ho further alleged that Cabinet decisions 
always do not take cognizance of all members and are not collective 
decisions. The said nows item was carried in various nowspapers, 
whose Editors have been таразы: as respondents Nos. 4 to 12, on 8th 
and:9th March, 1997. ` 
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4 Mr. Arunava Ghosh, the learned Counsel appearing for the 
petitioners submits that a Citlzen of Indis, In. view of the fact that the 
Constitution of Indis was made by the people, 1s entitled to maintain 
the writ application as the third respondent im view of his utterences 
before the press had deviated from the doctrine of ‘collective responsi- 
billty’ as envisaged under Articles 163, 164 and 167 of the Constitution 
of India. In support of bus aforementioned contention reliance hss 
been placed in (1) State of Karnataka v. Union ‘of India ond Anr.. 
reported in AIR 1978 SC 68 and (2) R Rajagopal v. State of Tamil Nadu 
& Ors, reported in AIR 1995 SC 264 ы 
5 5 Mr 8 C. Uki), the learned Government Pleader appearing on 
behalfofthe third respondent, on the other hand, submits thet tbe . 
third respondent 18 a political representative and, thus any statement 
made by him cannot be called In question in a Court of Law and m 
support of his aforementioned -contention the learned Government 
Pleader relied upon’ the provision of Articles 163(3), 164(2) and 194 of 
the Constitution of India The learned Government Pleader enbmits 
that tls application із not maintafnable аз tho question raised in this 
application cannot be decided by this Court in exercise of its Jurisdiction 
under Article^ 226 of the Constitution of India, Reliance im this 
connection has been placed ın State of Karnataka v. Union of India and 
Amr reported in AIR 1978 SC 68 ; (3) Kallara Sukumaran v. Union of 
India and Ors reported 10 AIR"1987 Kerala 212 ; Kallara Sukumaran v. 
Union of India and Ors. reported in AIR 1986 Kerala 122 ; (4) А С. 
Prayag: v State of M P and Ors reported m AIR 1987 MP 25, 
(5) Dhronamroju Satjararayona v N T Ката Rao and Ors. reported 
in AIR 1988 AP 62 and (6) Mahabir Prasad Sharma ч Prafulla Chandra 
Ghose and Ors reported in AIR 1969 Cal 198. i 

6 Мт Manok Chandra Das, tholearned Counsel appearing on 
behalf of the Stata adopted the aforementioned submiaion of Mr Ukil 
and added that in terris of Article 167 of Constitution of Indla it is only 
forthe Chief Minister to take any decision in the matter and, thus 
this Court has no junadichon to issue a writ of orm the nature of 
Mandamus to direct dismüusal of a Cabinet Minuter. The learned 
Counsel further submits that the Press Reports are merely secondary 
evidences and no wrrt petition can be based only on Press Reports 

7. Mr Arunava Ghosh In reply submits that itis nota caso 
where s writ of quo-warranto hes been sought for nor 1105 в case where 
an allegátion has been mado against Minister for breach of oath. The 
learned Counsel submits that the decisions relied проп by Mr Ukil aro 
distinguishable on facta : 

8. Before &dverting to the questions involved in. this application 
itis nocessáry to notice the relevant provisions, Articles 163, 164(2). 
and 167(a) and (b) of the Constitution of Indis read thus :— _ ` 


1997 (1) CLI J Goutam Biswas v. State of W. B. ‚551 


~ “16з. (D There shall be a Council of Mintaters with the Chief 
"Minister at the head to aid and advise the. Governor in the exercise 
of his fonctions, except in so far as beu by or under this Consu- 
totlon required to exercise hrs fonctions, ‚ог any of them im his 
discretion. 

(2) "Іг апу question armes- whether any matter is or 1s nota 
matter as respects which the Governor у by or under this Constitu- 
tion required to act in. hia discretion, the decision of the Governor 
1n bia discretion shall be fing], and the validity of anything done by 
the Governor shall not^be called In question on the ground that he 
ought or ought not to have actec 10 hus discretion 

(3) The qvoestion whether any, and if so whet, “advice was 
tendered by Ministers to the Governor та not be inquire into in 
any Court". . E 

"164(2). The Council of Ministers shall be colloctrvely тезроп- 
sible to the Legislative Assembly of the Stato” А 

5167. - It shall 66 the duty of the Chief, Minister of each 
State—(a) to communicate to the Governor of the State ali decisions 
of the uncil of Ministers relating to tho administration of tho 
affairs of the State and proposals for legislation ; 

(b) to furnish soch information relating to the admialstration 
of the affairs of State and _рїорозазв ior \egisiation аз the Governor 
may call for” 

9. TheiConstitution or India 1» based on separation of power 
amongst its three limbs, namely, Legislature, Execatrye and tho 
Tudíciary 

10. in(7) Arun Kumar ) Roy Chowdhury v Unjon of India reported 

~in AIR 1992 АП 1, it has been hold that Articles. 154, 163 and 164 of 
the Constitution of India should be harmonioualy construed 

11. In State of Karrctcka v Unlon of India - -end Arr seported In 
AIR 1978 5С 65, the Supreme Court while considering a question as to 
whether the Central Government can appoint a Commrision in terms ot 
the ргоушіоп of Section 3 of the Commlislon of Inquiry Act held thet 

“the Coonoll of Ministers, theoratically appointed by the Governor, is , 
certainly ‘‘collectlvely-responsible to the Legislative Assembly of the 
State” But, this “‘collective responsibility’? does not abridge or 
truncate the power of the Central Government to appoint a Commr 
ssion udder Section 3 of tho Act. It was further held that tn fact, 
“collective responsibility’ bas a scope and mode of operation which aro 
very different from those of an inquiry under Seotion 3 of the Act even 
though the same or similar matters may, sometimes, give mee to both, 

- ‘Collective Responsibility’ ts basically political ш omgm and mode of 

operation. It may arise суеп in cases which may not call for eny 

{aguiry under Section 3 of the Act, and, matters’ investigated under 

Section 3 of the Act may have по bearing on any ‘collective responsi- 

bility'. The purpose of Article 164(2) of the Constitution is not to find 


> 
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out facts or fb establish the actual responsibility of a Chief Minister or 
any other Minister or Ministers for particular decisions or Governmental 
acts. Thatcan be moro suitably done, when wrongful acts or decisions 
aro complained of, by means of inquiries under the Act 

12. Beg, C. J. observed :— 

“The object of collectivo responsibility is to make the whole 
body of persons holding Ministerial office collectively, or, if one may 
so put it, ‘vicariously’ responsible for such acts of the others as are 
referable to their collective volition so that, even ifan individual 
may not be personally responsible for it, yet, he will be deemed to 
share tho responsibility with those who may have actually committed 
some wrong. On the other hand, in the case before us, the enquiry 
under S.3 of the Act by the Grover Commission has been ordered by 
the Central Government so as to determine who 1s actually respon- 
sible for certain actions and what could be the motive behind them. 
The sphere of this enquiry is very different from that in which 
‘collective responsibility’ functions. Explaining ‘‘collective respon- 
sibility”, as understood in England, two writere on Constitutional 
matters (sec: "some Problems of. the Constitution” by Geoffrey 
Marshall and Graeme C. Moodie) say : (at p. 71). 

“If responnbility is taken in the formal constitutional sense, 

. there would seem, granted collective governmental responsibility, to 
be no clear distinction to be drawn between Ministers inside and 
those outside the Cabinet. To be responsible in this senso simply is 


to share the consequences of responsibility—namely to be subject to . 


the rule that no member of the Government may properly remain a 
member and dissociate himself from its policies (except on occasions 
when the Government permits a free vote in the house)” 

Thcy add : 

“The substance of the Governmeht’s collective responsibility 
could be defined aa its duty to submit its policy to and defend its 


polloy before the House of Commons, and to resign if defeated on 
an issue of confidence.” 3 


Each Minister can be and is separately responsible for his own 
decisions and acts and omissions also But inasmuch as the Council 
of Ministers is able to stay 1n office only so long as :t commands the 
support and confidence of a majority of members of the 
legislature of the State, the whole Council of Ministers must 
be held to bs politically responsible for the ‘decisions and 
policies of each of the Ministers and of hu department which 
could be presumed to have the support of the whole Ministry. 
Hence, the whole Ministry will, at least on issues involving 
matters of policy, have to be treated as one entity so far 
as its, answerability to the Legislative. Assembly representing the 


--—— 
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slootors 1s concerted. This ss the meaning of the principle underlying 
Article 164(2) of the Constitution, The. purpose of (із provision n 
поло find out facta or to establish tho actual respoombility of a 
Chief Minister ог any other Minister or Mtnusters for partioular 
decisions or Governmental acta That- can be more suuably бопе, 
when wrongful ects or decisions aro complavied of, by meats of 
i1nqviries under tha Act. As already indicated above, the procedure 
of Parliamentary Committees 10 inquire into every legally ст etbicelly 
wrong acts-was found to be unsatisfactory and unsound The 
principle of individual ая well ва collective muntaicrial romponsbility 


' oan work most ¢ficisndy only when cascs requiring proper nfnog 


and evaluation of evidence acd dheassico of цпезпош invoived бате 
taken place, where this is required, in. proceedings before а Commi- 
salon appointed under Section 3 of the Act "" 


13. Mr Ghosh, howsver, Баз atrong’y re'ied upon Paragraph 230 


of tho sald dechtico wherelo Untwalia, J has ceferrzd ic a parenge from 


'Govemment sud Lew’ by T. C Barley and] A. С. Ст which 
‘states _, 


“Ministers &m tald to be collectively respomnble This m often 
hevaied by writers 1o tbe lere! of в "осоро br* n in wath inte 


. moy than a political practice which m commonplsce and inevitable. 


- Ordipárily, Ministers from the governmental team, ali being appoin- 
ted by tho Prime Minister from опе political party. A Cabinet 
Mimes deals with his own area of policy and does not normally 


. have moot to do with tke area of olhisr-Mirmiatec.. Certainly no 


Catynst Minister would be liksi» го make publio natemen:s Which 
Jupisgtd. on the work cPascther-MMamuter’s depectment, Ona few 
1mporiant myuea, росу is determined by the Cabinet after ducu- 
mon, Collective responsibility moans that Ci banti decisions bind 
all Cabinet Minwtess, oven 1f they argued in the oppomte direction , 
in Cabinet. But this u во say no more than а Cabinet Minister who 
Badshunsclfin.a migoriy must mither sceept the majority mew or 
renga. The (eam munt rot be weexeoed by somo of rts members 
сіка nar im publ: che: they diragprove of the Gos sements 
policy. Aud obviouslr what ts true for Cabinet Ministers even 
moce true for other Miaistera Jt hep do not hke what the team tẹ 
doing, they шом ether keep quiet or Inave (page 60) '" 

i<. The icarned Judge wie ropectiag the contention that їп view 


of Article 164 (2) of the Conasurtution of India a Мийыет, cannot ba 
parsonally hable for his individual acte glao referred to treatise by A. Н. 
Birch in “Representative and Responsible Government" which as to the 
followlig term :— . 


"Ministerial accountabuhty 4o Parliament has two aspects: е 
collectiva responsibillty of, Ministers for the policies of the Govera- 
ment and their: individual: responatbihty for.the work of their depart- 
monts. Both’ forms of responsibility aro embodied In conventions 
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which cannot be legally enforced.” Both conventions were developed 
during the nineteenth century, and in both cases the practico was 
established before the doctrine was announced (page 131)." 

15. The learned Judge furthef referred to the decisión of the 
Supreme Court in (8) State of Jammu and Kashmir v. Bakshi Ghulam. 
Mohammad reported in AIR 1967 SC 122 dealing with Section 37 of the 
Constitution of Jammu and Kashmir which corresponds to Article 164 
of the Constitution of India laying down the Jaw in the following - 
manner :— . CAE ae 

"Sec 37 talks of collective responsibility of Minmisters to the 
Legislative Assembly That only means that the Council of Minis- 
ters will have to stand or fall together, overy momber being respon- 
sible for the action of any other ” 

16. However, notice ls required to be taken to a recent decision 
of the Supreme Court In (9) S. P Amand, Indore v Н D Deve Gowda 
and Ors. reported in 1996(6) SCC 734 wherein the question arose as to 
. whether thé respondent’ therern could be elected as a Prime Minister 
although he was not a member of eather of the Houses of the Parliament. 
While dealing with tho said subject it was observed ‘—. ` 

“Therefore, even though the Prime Minister Is appointed by tbe 

\ President after Һе ів chosen by such number of members of the 
House of the People as would ensure that be has the confidence of 
the House and would be able to. command the support of the 
majority, and the Ministers are appointed on the advice of the Prime 
Minister, the entire Council of Ministers is made collectively respon- 
* мЫе ‹о the House and that‘ensures the smooth functioning of the 
democratic machinery .If any Minlster does not agree with the 
majonty decision of the Council of Ministers, bis option is to resign” 
от accept the majority decision If bo does not, the Prime Minister 
would drop him from his Cabinet and thus ensure collective respon- 
sibility.” ` 
17. A bare porma! of the aforementioned decisions-and authorities 
At is olear enough that the collective responsibility of the Council of 
Ministers із only to the Assembly and/or Parliament, as the case may be. 
i 18 In vicw of tho scheme of the Constitution, a Minister 18 appo- 
inted by the Governor on the advise of the Chief Minister He, there- 
fore, can also be remoyed by the Governor on his advise and not other- 
wise The Court has no role to play." The ‘Collective Responsibility! of 
the Counoll of Ministers. although gives rise to confidentiality of procee- 
dings and papers but there ага instances where а statement mado by a 
Minister outside the Parliament has been condoned A disciplinary com- 
mittee can also be mado by the Ministers by agreement amongst them. 

19 In Constitutional and Administrativo Law by Stanley De Smith 

and Rodney Brazier at page 174 1t is stated s— 


` - 


` 
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**Now, -Ministers still in office do not maintain а stony silence 
when they aro not making official utterances ; they leak information 
to Journalists when. it is in their interests to do so—for example, to 
distance thomselves from-an unpopular Government decision and to 
let their supporters know their views. Leaks by or on behalf of 
Ministers can make a nonsense of the confidentiality of Cabinet dis- 
cussions, but at least the рибно is better informed than it would 
otherwise Бе” $ ў 


20 The learned Authors olaborated as regard obligation of public 


unanimity which flows from the doctrine of collective responsibility at 
, раво 188 of the said treatise saying :— 


` “Ца open to the Prime Minister to condone a verdal indiscre- 
tion by a colleague, and even to overlook a studied refusal by a 
colleague to offer positive commendation of a policy which he dis- 
likes, though the lino between half-hearted formal acquiescence and. 
hints of real disagreement may wear thin. Mr. Peter Walker has 
been said to mako some extra-parliamentary speeches in such a way 
as to make clear his lukewarm. approval of Mrs. Thatcher’s economic 
Polos, desprte being a Cabinet Minuator since 1979 During the 


- 1974-9 Labour Governments some Cabinet Ministers, notably but 


not only Mr Tony Bena, came very close to public dissociation 
from Government policy. Mr. Wilson had to issue a not wholly 
successful minute to Ministers reminding them of the doctrine of 
collectrve Cabinet responsibility. ` In this century the convention has 
beon exprossty waived threo times. In 1975 that convention, 1а so 


-farasitrequred Ministere not to'disagree with Cabinet decisions in 


public, was waived by the Cabinet to allow those Mmtisters who dis- 
agreed to say in public, but outside Parliament, that they dissented 


“from the Cabjnet's recommendation that the electorate should vote 


to remain in the BRC in: the referendum held under the Referendum 
Act of that усаг Once: the referendum result was announced, full 
collective responsibility was restored ‘Secondly, the doctrine was 
waived on an ад hoo basis, for the purposes of what became the 
European Parliament Elections Act. 1978, because of the deep drvi- 
sions in tbe Labour Cabinet and Parliamentary party over direct 
clections-to the European Parliament Indeed, the Prime Minuter, 
Mr Callaghan, was moved to remark that' . I certainly think that 
the doctrine shouid' apply, except 1B cases where I announce that it 
doesnot’ Both of those eusponsions wero a success for the Prime 
Ministers concerned. But the third, and earher, experiment adopted 


. by the ‘National’ Government in 1932 over sts protectionist policies, 


and which was intended to allow the coalition parties to ‘agree to 
differ? indefinitely, failed after only a few months. Such experiments 
re obviously rare and, despite occasional deviations from the norm, 
the general principle stated above 18 clear." ч . 
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21. In ‘British Constitution Made Simple’ by Colin F. Padfield 


while considering the power of the Prime Minister it 1s stated :— 


“Clearly, a Prime Minister may dismiss a weak, and ineffectual 
Minister It has been said thata Prime Manister must be a ‘good 
butcher’. Macmillan, in 1962, for example, dismissed one-third of 
his Cabinet, т.е seven Cabinet Ministers, and the loyalty of the 
Conservative Party endured that strain. But а Prime Minister cannot 
go too far for fear that the dismissals may recoil on his own head by 
spreading discontent among back-benchers and insecurity among the 
remaining Cabinet Ministers. А Prime Minister. must, 1n the Tast 
resort earn the support and confidence оѓ bis party members Не 
cannot compel it." П 


22 E.C.S. Wade and G.Philhps ın their Constitutional and 


Administrative Law, 9th Edition after noticing the development and 


, collective responsibility stated the meaning of collective responsibility 


elaborately at pages 88 to 102 of the said treatise: The learned Autbors 
stated—except for open questions, ministers who did not wish to be 
publicly identified with Cabinet policies were expected to resign. 


23 The léarned Authors, ínter alia, noticed :— 


“Some of the purposes for which the doctrine іє maintained are - 


controversial Thus there 19 disagreement over the degree of 
protection which should be afforded to the secrecy of decision 
making, tothe authority of the Prime Minister and to the need for 
external unanimity In some more open processes of Government, 
especially 10 the holding of public inquiries, ıt 1s now recognised as 
essential that the separate views of Government departments should 
be made public. 


Anassessment of collective responsibility today must take 
account of the fact that not all important decisions, of national 
policy are taken in foll Cabinet. Tbe decisions to manufacture the 
British atomic bomb, to mount the Suez operation in 1956, to raise 
the bank rate in 1957 and to devalue the poundin 1567 were effec- 
tively taken by a fow ministers meeting with the Primo Minister, 
subject at most to confirmation by the Cabinet. In such cases 
other members of the Cabinet are in little better position than 
ministers outside the Cabinet to influence the decison before it 1s 
taken. For much of the timo, the size of modern Cabinets, as well 
asthe heavy departmental burden of most ofits members, would 
som to preclude active participation by erch minister. 1n decisions. 


But much depends on the nature of the decision to be taken While- ~ 


the budget proposals are scttled by the Chuncellor ofthe Exchequer 
ай! oe eee WIth the Prime Minister and not by the Cabinet, 
following the devaluation ofthe pound in 1967 а series of extended 


Cabinet meetings were held early in 1968 to decide on the economics 


1n public expenditure whicb should be mado. 
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^ Whether deorsions are taken by the Cabinet ог are morely ropor- 
ted to it, a minister ‘may at any timo resign~in protest against 
decisions taken without ы participation or with which be strongly 
disagrocs. а ’ 

24. ‘The responsibility of Ministers in both individual and 
collective. See O. Hood Philips’ Constitutional] and Administratrve 
Lew (6th Edn ) page 313. The decision of collective responsibility 
which owes its origin to convention isto the legislature and not to the 
^ people and for less to Courts. At page 116, of his book ‘Constitutional 
and Administrative Law’, О, Hood'Philips states :— 

“The Ministers are collectively responsible to Parliament for 
the general conduct ‘of-the affairs of the country. This collective 
responsibility requires that on а major question Ministers. should be 
of one mind and vore. Ifany Minister does not agree with the 
policy of the majority in the Cabinet, he should resign or, if the 
matter ів a minor one or ho is nota member of the Cabinet, at least 
keep quiet aboutit Apart from the dramatic occasions of the 
“agreoment to differ" in 1932and the EEC Referendum campaign 
in 1976, there appears to -have been some weakening of collective 
responsibility їп Labour Governments since 1974 The old idea was 

z ` that a Ministry should give collective advice to the Sovereign ; but 
the recent attitude seems to be that, so longas the Government car 
retain its majority in the House of Commons, the main considera- 
tion 18 its popularity among the electorate.” 

25. At page 315, the learned Author states :— 


“The convention of the collective responsibility of Ministers, аз 

"we have scen, has been wenkening ш recent years Mr. Wilsok 
1n the period 1974-76 has to romind his colleagues several times of 
this principle, and Mr. Callaghan in April 1976 rebuked the Secre- 
“tary of State for Energy (Mr Bonn) in the House of Ccmmons for 
abstaining ata meeting of the Labour Party National Executive in a 
vote concerning proposed cuts in publio expenditure. In March- 
April 1975 Mr. Wilson allowed Ministora as well as Labour back- 
bonchers ‘in the unique circumstances of a referendum” to Advo- 
cato, Outside Parliament opposition to continued membership of the 
BEC, although continued membership was Government policy. 
Later in а broadcast he said “after June 6 there will be ono Cabinet 
„and one Cabinet view". “Admittedly the-situatlon was uniquo thus 
` far, but an equally important-—if not more important—conatitutiona! 
issue would soon arise in the form of proposed Devolution to Scot- 
Jand and Wales Another episode was that of the European Assemb 

` ly Elections Bill, 1977 to provide for direct elections to the European 
Assembly, an item of Government policy contained in the Queen's 
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. Speech and implementing а Treaty obligatlon. Mr, Callagban, the 
* Prime Minister, stated that Ministers aa well as Labour back-benchers 
would be freo to vote against the ВІ! оп second reading When 
questioned by Mrs, Thatcher, Leader of the Opposition, Mr Caila- 
ghan replied: “I certainly think that dootrine (collective respon- 
nbility) should apply except in cases where I announce that it does 
' not" In the event 31 Ministers, including six Cabinet Minister:, 
voted against the Bill, butit was easly carried with the help of 
opposition parties So long аз s Government cen keep its majority 
in the House of Commons, its main concern nowadays appears to be 
its image amongst the electorate. Dissent!n pubhc is allowed if it 
1s thought it will do the party less harm “han resignations and proses 
reports of "splits " x 
26 The position in law, therefore, is olear that itis forthe 
Minister concerned either to resign or the Chief Minister to make a 
„recommendation for his dismissal and the Governor to pats an order 
of dismissal acting thereupou. The doctrine of collective responsibility 
is a poliucal doctrihe and: not a legalone It : for the concerned 
Minister or the Chief Minister to consider the matter and nor fer 
the pose : 
.It the Chief Minister intends to condone the [om on the 
part d the concerned Minister by not advising the Governor to dismiss 
him or lf- the concerned, Minister. does not resign from the Council of 
Ministers, the prerogative 1s theirs The Court has no role to play in 
the matter 
- > 28 It is also not necessary to the Chief Minister to consult all 
the members of the Council of Ministers all the time Various Authors 
havo -noted that thero may be ‘inner cabinet’; ‘shadow cabinet’ etc 
In s6mo mitters the Ministers themselves may ask the Prime Minister 
to take “lonely decisions”. * 


29 In (10) K C ‘Chandy v R Balakrishna Pillai reported 1n 
AIR 1986 Kerala 116, the full bench of the Kerala High Court while 
deciding & question as to whether there was breach of oath of offict and 
of secrecy committed Ьу а Minister is a/tatter to be decided under 
Articlo 164(1) for the purpose of the ‘pleasure doctrine’ applicable to 
the time in office of a Minister. It was held that the Minister holds 
office only at the disposal of the Chief Minister and/or Governor 
бой his office shel ‘durante bene placito’ of the Ош Minister and/or 
Governor. + 

30. In (11) N Р, Mathur and Ors v us of Bihar and Ors 
reported in AIR 1972 Patna 93, a full bench of the Patna High Court . 
hold that the Court has no-ssy as regards an advise made by Council 
of Ministers relating to appointment of Chief Secretary. 
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31. In Kallara Sukumaran v. Union of India & Ors. reported tn 
AIR 1987 Kerala 212, a division bench of the Kerala High Court 
following the earlier full bench decision in К. С. Chandy v R. Balo- 
krishna Pillai reported in AIR 1986 Kerala 116 despite observation of 
Supreme Court in (12) Minerva Mills Ltd. v Union of India reported 
in AIR 1980 SC 1789 held :— 


“But we would like to say that it is not because of any disincli- 
nation to interfere on the ground that the question has a political 
complexion but because there is no jurisdiction for judicia! interfe- 
rence in „such discretionary matters of choosing or removing 
Ministers, that the Court refuses to interfere.” 

32. It was held thet the High Court in exercise of its power under 
Article 226 of Constitution of India cannot declare the appointment of 
a Minister made under Articlo 164 of Constitution as unconstitutional 
on the ground that he treated a breach of oath of office. 

33 In Dhronamraju Satyanarayana v. N Т Rama Rao and Ors. 
reported in AIR 1988 AP 62, a full bench of the Andhra Pradesh High 
^ Court held ;— 

. “There being many imponderables, the circumstances under 
which a Chief Minister or a Minister would render himself unfit to 
hold the office and is lable to be removed from the post could not 

' bo exhaustively enumerated in the Constitution, or for that matter, 
even In any law made by the Parliament Presumably, it is for that 
reason the discretion in the matter is vested exclusively in a high 
dignttary Uke the Governor by the Constitution. No Governor 
could, however, afford to exercise that bigh prerogative in a casual 
manner without foreseeing the future, tho politica! overtones of the 
momentous decision and the other repercussions Often than not, 
itis а complex question, not merely a legal issue ; and the decision 
should reflect the wordly wisdom and statesmanship of the person 

. Who, by Ше Constitution is charged with the onerous responsibility 
in the matter.” 

It was further held :—* 


“The question is : Is there any authority for this Court to hold thet 

tho charges, if found true, would render tho Chlef Minister perma- 

* nently disqualified ? If this Court has no such power, in terms of 
the Constitution or any other law, it would be futile for us to pass 
an order which could bo defeated by the Governor passing another 
order appointing him to the officoagain So faras the Ministers, 
including the Chief Minister, are concerned, the appomting authority 
isthe Governor, Under the Constitution, the power to terminato 
tho tenure of office of tho Ministers also is vested in tho Governor, 
not in any other authority. То the growth and development of our 
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modern jurisprudence,, judicial activism has а vital role to play, but 
it has its limits and limitations also. Ifthe Court assumes for itself 
- limitlessness. of jurisdiction, it might lead to a state of functional 
anarchy, which has to be avoided in the larger public interest itself " 

34 In Mahabrr Prasad 'Sharma т Prafulla Chandra Ghosh and 
Ora reported in AIR 1969 Cal 198, interpreting provisions of Arti- . 
cles 164(1), 164(2) and 163(2) held that the right of the Governor under 
Article 164 (1) to withdraw the pleasure, during which the Ministers 
hold offloo, is absolute and unrestricted and the same cannot be called 
in question In writ proceeding E 

5 - It ıs true that the aforementioned decisions were rendered 
on different sot of facts as was submitted by Mr Ghosh but there 18 
unanimity in the said decisions to the effect that m such matters i 
Courts have no role to play. = 
‚ 36. Furthermore, in view of Sections 60 and 63 of the Evidence 
Act a Newspaper Report must be heid to be at best a second hand 
secondary evidence. 

37 In R. Rajagopal @ R R Gopal and Another v State of Tamil 
Nadu and Others reported, in AIR 1995 SC page 264, has no application 
in the instant case. 2 

38 Io (13) Samant N. Balakrishna v George Fernandez and Ors 
reported іп -AIR 1969 SC 1201, the law is stated in the Following 
terms :— : ` 

“A news item without any further proof of what bad actually 
happened through witnesses ів of no value. It is at best a second- 
band secondary evidence: It is well known that reporters collect 
information and pass st on to the editor who edits the newa item and 
then publishes it In this Process the "truth might get perveted or _ 
garbled. Such nows items cannot be said to prove themselves - 
although they’ may be taken into account with other evidence if the 
other evidence is forcible.” Г 

39 Іа мет of my findings aforementioned it is not necessary to 
consider the question of locus of the petitioner in the instant case ая 
oven if it be held that the petitioner has locus standı to maintain the 
application 1n his individual capacity only on the ground that he is a 
citizen of India, the writ application must ‘be held to be not otherwise 
maintainable. i . » 

For the reasons aforementioned, this application ‘18 dismissed 
but in tho facts and circumstances of this case thero will be no order 
as to costs, 
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© `,- FCONSTITUTIONAE WRIT JURISDICTION ] 
Before Mr. Justice ‘Bijitendra Mohan Mitra 
t Decision: ‘Ootober 4, 1996 A 
Rabindra Nath Mukherjee · oo Petitioner 


E Versus ‘ 
Union of India & Ors. Re ...Respondenta* 


7 Constitution of India— Article 226—Clause 18) eeited by Coas- 
titutional Amendment, Act, 19:3— Jurisdiction to entertain writ petitloa— 


against whom the writ is sought is withia the territoria] furisdic- 
tom of the concerned Court—At least part of cause of action to arise 


Code of Civil Procedure—Section 20—Territorial farisdiction— 
Defendant resides withim the local Units of the concerned Court—Canse 
of action —Meening of 

The petitioner as well as the sister conoern are engaged in dealer- 
ship of Krishi Brand Pump-set and Krishi Engines Limited in Hyderabad 
in Andhra Pradesh, Maharashtra and also in West Bengal The petitio- 
ner appliéd to the respondent.No 5 Kerala Agro Macbinery Corpora- 
tron Limited for dealership appoin'ment. He was informed by the 
respondeat No 5 that appointment has already been given їп favour of 
опо dealer лп West. Bengal and if service of the petitioner 1s required 
At will be considered at e later stage Тһе petitioner also applied for 
additional parallel dealership of KAMCO Power Triller " Subsequently 
there was an insertion in Ajkaal newspaper that the respondents Nos, 2 


. to 5 have alternativo'dealer for joint marketing parallely in West Bengal 


by appointing respondents Nos 6 and 7 Being aggrieved by such 
appointment the petitioner preferred writ petition before the High Court 
for direction upon the respondents to issue dealership in favour of the 
petitioner company. The respondents challenged the writ application 


~ contending that the Court hàs no jurisdiction to entertain the appli- 


cation. 


Dismissing the writ petition on the preliminary ground for want ` 
of jurisdiction it was, С Ux 


HELD : The cause of action [oM no relation EAE to the 
defence which таў be set up bythe defendant nor does it depend upon 
character of the relief prayed for bythe plaintif. „Tt refers entirely to 
‘the ground setforth to the plaint as the cause of action or In other words, 
to the media upon which the plaintiff asked the Court to arrire ata 
conclusion in hus favour Therefore, in determining the objection of lack 


'of territorial jurisdiction the Court must take ail the facts pleaded in 


*C.O. No. 15395 (W) of 1993 
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support of the causé of action into consideration albeit without embarking 
* upon enquiry as. to the correctness or otherwise of the sald facts. Thus 
the question of territorial jurisdiction must be decided on the facts 
pleaded. ( Para 2} 


If the patitioner is aggrieved normally apart from applicability of i 


Sectlon 20 of the Civil Procedure Code, the aforesaid decision tends to 
suggest that the same should be filed in such High Court within whose 
territorlal Jurisdictions action has been taken-as a result of which the 
petitioner has felt aggrieved The perusal of the pleadings contained 
in the writ petiflon do not disclose that any part of cause of action has 
arisen in the State of West Bengal. м ( Para 2 ) 
Even-after Insertion of Clause 1(а) by the Constitutional Amend- 


ment Act, 1963, now renumbered as Clause 2, a writ petition cannot Пе: 


in any High Court unless the authority against whom the writ is sought 
is within the territorial jurisdiction of the.concerned Court At least a 
Part of cause of action must arise thereunder. + , ( Para2) 
This Court has carefully read the entire wru petition and уа 
Government of Kerala Undertaking takes a decision as а result of, which 
the petitioner has felt aggrieved, the same-has arisen'at the instance of 
the concerned respondents who are functioning from Kerala The work 
proposed to be done by the appointees is outside the jurisdiction of this 


- High Court, Меге publication of a news item ir a local newspaper in 
the State of West Bengal does nol and cannot confer jurisdicilon upon- 


this Court. $5 ( Para 3-) 


Cases referred to: — - 
(1) О.М. С. C. ». Utpal Kumar Basu & Ors., 1994 (4 SCC 711 


(2) Aligarh Muslim University v. Vinay Engineering Private Limited 


& Anr , 1994 (4) SCC 710 
(3) State of Rajasthan v. Swatka Properties, AIR 1985 SC 1289 
(4) Samarendra^ ‘Nath ‘Roy & Огз. т. State of West Bengal & ‘Ors, 
71 CWN 592 
‚ 6) Motipur "Sugar Factory v. Joint Secretary, Government of India, 
AIR 1984 Cal 240 


(6) Modern Malleable Casting Works Limued v. М|з. Star Iron 


Works Limited, 1995 (2) CHN 433 
Mr. Dilip Dhar, Arünava Ghosh and ` = 


Phanibkusan Chakraborty.: vedere Jor the Petlitoner 
Mr. 5. К. Mallick , LA for the Respondent No l 
Miss Jayanti Mukherjee _ «+ «for the Respondent No. 6 


. Mr. Asok De and Partha Saratht 


Bhattacharjee e for the Respondent No. 8 - 
. Mr. M. A. Vidyadharan and ' 


U. S. Menon z ^ for the Respondents Nos. 2 10 5 
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The jadgment of tke Court was as follows ;—. 
The writ petitioner. bas been carrying on business under the name 
and style of *M/s.- Mukherjee & Company’ having its office in P. O. 
Bongaon, District North 24 Parganas, in the State of West Bengal The 
petitioner as well as tho sister concern are stated to havo been engaged 
In dealorship of Krishi Brand Pump-set sand Krishi Engines Limited in 
Hyderabad in Andhra Pradesh, Maharashtra and also in the West 
Bengal Тһе petitioner applied to the respondent No. 5 namely, Kerala 
Agro Machinery Corporation Limited, a Government of Kerala Under- 
takingin District of Ernakulam being situate in the State of Kerala. 
Thereafter, an application was forwarded on’ 29.11 $8 to the Charman 
of the aforesaid Government of Kerala Undertaking for appointment of 
dealership The said respondent No.5 vide his letter dated 6 12 88 
dulyinformed the petitioner about appointment already being given in 
favour of one dealer in. West Bongal and it has been further submitted 
that if the services of tho petitioner 90014 be required at a later stago, 
the same would be conmdered. The writ petitioner following such ^ 
1ntimation applied for additional Parallel dealership of KAMCO Power 
Triller Inspite of communication that the respondent has no :dea of 
appointing any alternative dealer for marketing the same in West 
Bongal, the petitoner has alleged to have mado arrang:ments in 
anticipation for acceptance of dealership The same bas been followea 
by an insertion in a daily newrpaper in West Bengal ‘Ajkaal’ circulated 
- on 20.4.92 that the respondents Nos 2to 5 have allowed alternative. 
dealer for joint marketing parallely throughout West Bengal by appoin- 
ting respondents'Nos 6and 7 The petitioner felt aggrieved by such 
+ appointments mede in favour. of alternativo candidates and has prayed 
for issuance of a Writ of Mandamus sccking direction upon respondents 
Nos. 2 to 5to 1sete dealership in favour of the petitioner company for 
. distribution | 


1 From the perusal of the Cause.Title of. the connected writ 
potition, It appears that the relief which bas been prayed for againat the 
respondents Nos.2 to 5 аге all based on and situated in the District of 
Ernakulam, in the State of ‘Kerala The question that has arisen and 
entire debate has been centered-round the controversial question as to 
whether this High Court has jurisdiction to issue the Writ of Mandamus 
against the aforesaid rospondonts »whose offices are situated in the State 
of Kerala. From the perusal of the writ petition further thore does not 
appear aay further whisper by way of recital about cause of action. It 
15 not out of context to make a reference about Section 20 of the Code 
of Civil Procedure which contemplates in terms of Clause (a) that suit 
shall be required to be filed and/or instituted within the local limita of 

т jurisdiction of the concerned Court within which the defendants reside, 


\ 
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To probe further witha dow to make an indepth study of tho ад 
provision, this Court. is made to ponder over tho meaning of the word 
"'cause of action’. In terms of tbe definition as laid down 1n Stroud's 
Dictionary ‘‘Cause of action 18 entire set of facts that give rise to ap 
enforceable claim ; the pbrase comprises every fact which if traversed 
the plaintiff must. prove in order to obtain judgment". It, ‘becomes 
salent to further refer to thecomments made im the said Dictionary 
where 'causo of actlon’ has been contemplated 10 be different materially 
from within ‘action’ "The cause of an action 1s that which prompts or 
relatoe to its basis as distinct from the matter of procedure prior to 
action being brought... This Court bas also been attempted to be 
enlightened about the connotation of the expression ‘cause of action’ as 
, contemplated in Corpus Joris Secundum, page 982 where a саше of 
' action has been briefly defined, in a general] sense, as а claim which may 
be enforced. The projectión bas been made abont combination of facts 
which given rise to or entitled toa party to sustamanscuon. Inthe 
circumstances of those facts which give а party: a right to Judicial 
interference or relief in his behalf, the entire set or state of facts that 
give rise to an enforceable claim. ‘This Court has also the occasion to 
go through that portion of definition of cause of action. es relied upon 


~ ina госопі Supreme Court decision 4n the сане of (1) О. №. Gic v 


Utpal Kumar Basu & Others reported in 19944) SCC page 71) 


. wherefromit appears that Apex Court bas relied. on the definition of 


watson; “Tho cause of action has no relation whatever to the defence 
which may be set up by the defendant not does 1t depend upon character 
of the relief prayed for by the plaintiff ^ It refers entirely to the ground 
setforth to the plaint as the cause of action, or, In other words, to the 


"media upon which tho plaintiff asked the Court to arrive at a conclusion 


in his favour". Therefore, in determining the objection of lack of 
territorial jurisdiction the Court must take all the facts pleadedin - 
support of the cause of action into consideration ajbe without 
embarking upon enquiry as tq the correctness or otherwise of the said 
facts. Thus, tho question of territoria! jurisdiction must be decided on 
the facte pleaded In the said cited decision, more fact that tho petitioner 
company having its registered office at Calcutta bad read in Cal. 
outta newspaper: the O. N. G. C'4 advertisement inviting tenders at 
Delhifor work to be executed in Gujrat and in response to the said 
advertisement if representation 1s "made from Caloutta and non conside- 
ration of the same by Undertakings having their offices at Delhi or place 
of work executed in "Gujrat, the Supreme Court held that tbe same 
would not constitute integral part of a canso of action In the presont 
caso, advertisement was circulated in a Delhi newspaper and in response 
to the samo representation was made and-the concerned authority being 
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situate in the State of Kerala intimated to the petitioner having its 
office in West Bengal that it would not be possible for them to consider 
their offer unless there 1s further requirement of an alternative contender. 
- Therefore, the decision has been taken by the Government Undertakings 
of Kerala, having their offices situate in the State of Kerala in respect 
of the petitioner which ıs a West Bengal based Business Organization 
and if the said petitioner 18 aggrieved normally apart from applicability 
of Section 20 of the Code of Civil Procedure, the aforesaid decuicn 
tends to suggest that the same should be filed in such High Courts 
‘within whose territoria] jurisdictions action has been taken asa result 
of which the petitioner has felt aggrieved. The perusal of the pleadings 
contained in the writ petition do not disclose that any part of cause of 
action has arisen in the State of West Bengal. “A further reference may 
, be made to the decision in the caso.of (2) Aligarh Muslim University v. 
, Vinay Engineering Private Limited & Another reported in 1994 volumo 
4SCC page 710 where the contracts executed and construction work 
, Wa carned out at Aligarh in Uttar Pradesh and the same having 
4 provided for Arbitrator to be appointed by them at Aligarh who was to 
function there, the Supreme Court had held that no part of cause of 
action arose within the territorial jurisdiction. of Calcutta High Court 
‘and therefore the proceedings were held to be unsustamable. A further 
reference may be made to the case of (3) State of Rojasihan v. Swatka 
Properties reported in AIR 1985 Supreme Court ‘page 1289 where in 
reapeot of an acquisition made in Rajasthan, а notice was served on the 
owner in West Bengal and service of notice on the owner in West Bengal 
has not been held to give rise to a cause of action in West Bengal 
The concept of ‘Cause of action’ has been adopted by the amend- 
ment of 1963 by insertion! 1n. the provisions under Article 226 
of the Constitution but notwithstanding that the vernment or 
Authority 1s located outside the territories of the Staté, the amend- 
ment has not curtailed tbe inhered limitation of the Writ Court 
that it cannot be enforced against a person or authority who is not 
amenable to his jurisdiction not being physically present within 
the territorial jurisdiction of the High Court. The same view bas been 
expressed by D. Вазо, Ј in the case of (4) Somarendra Nath Roy & 
Oshers ч. State of West Bengal & Others reported in 71 CWN 
page 092. Even after insertlon of Clauso 1(в) by the Constitutional 
Amendment Act of 1963, now re-numbered as Clause 2, е writ petition 
cannot пе in any High Court unless tho authonty against whom the 
writ is sought 18 within tho territorial jorisdiction of the concerned 
Court. At least a part of cause of action must arise thereunder. Even 
in the caso of (5) Wosipur Sugar Factory v. Joint Secretary, Government 
of India reported in "AIR 1984 Calcutta page 240 where inspite of 


v 
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taking over of tbe affairs of the РИ Factory situate in the Stato of 
Bibar and the order was passed by the Contral Government in Delhi 
and copy of tho same was forwarded to the Managing Director at 
Calcutta, this Court held : “It cannot be said that part of cause of 
action arose at Calcutta." Though a catena of cases bave been referred 
oxhaustively and, relied upon end^from the plethora of which some 
‚ relevant judgments are referred to and cited including one,of the casos 
of (6) Modern Malleable Casting Works Limited v M/s Star Iron 
Works Limited reported in 1995 volume 2 CHN page 433 to which 
the present Presiding Judge in this proceeding wasa party and it was 
held therein that 1f the enture bundle of facts occur beyond the territorial 
juriadiction of the High Court, then mere receipt of a communication 
- within the jurisdiction will not confer а jurisdiction on that High Court- 
to entertain a writ petition; Б 


3. "That In the backdrop of nlacement of reliance and citation of 
some of the cases ag referred to the entire pleading as taken out in tbe 
writ petition has been attempted to be comprehended It has already 
been observed that the office of tho respondent No. 1 is situate in New - 
Delhi but the petitioner felt aggrieved because of the actions of respon- - 
dents Nos 2to 5 whose offices are all situate іп the State of Kerala. The 
petitioner is‘stated to have suffered injury and felt aggrieved because of 
the appointment given in favour of the respondent No 7 and'the said 
action has been taken by the concerned respondent “having hus office at ` 
Kerala А! по point „Of time, here, in the present case, any communi- 
cation was made by the concerned respondents who were the decision 
making authorities intimating the wnt petitioner that their plea hes пої. 
boon considered. Only, at prosent, at a given point of time it was 
communicated to the petitioner that if alternative or additional dealer 
would be required, then the petitroner’s claim might have been taken 
into account. “The allegation is centered round on the footing that in 
suporsession of the said‘stand taken by the concerned respondents, all 
located-in the State of Kerala, they have appointment of dealership in 
favour of respondent No 7 ш supersession of the alleged'claum of the 
petitioner. Therefore, the entire bundle of facts giving mse to the 
appointment made in favour of the respondent No..7 have been pursuant 
to the decision making process arrived atin the State of Kerala. No 
part of the cause of action seems to have afisen in the -State of Kerala `` 
and as such this Courf finds it not only difficult but impossible to locate 
"any part of the constituent element of cause of action to have arisen 


within the State of West Bengal, and as such .this High Couft cannot | І 


- have any territorial jurisdiction ‹ over the controversy ın question This 
Court has taken serious ‘note of recent trends of decimon of the Apex 
Court and from the guidelines as laid down there this Court does not 


. 


- 
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find that the present ceso'can fit in any way with the ratio of law as 
expounded ш the cited’ decisions. This Court has carefully read the 
entire yrit petition and if Government of Kerala Undertaking takes s 
decicion as а result of which the potitioner bas felt aggrieved, the same 


^ hasarsenat the instance of the concerned respondents who are func- 


tioning from Kerala. The work proposed to be done by the apppintees, 
outside the jurisdiction of this High Court, mere publication of a пота 
item in a local newspaper in the ‘State of We«t Bengal does not 
god cannot confer jurisdiction upon this Court It. 1s also necessary to 


emphasis that ‘the term ‘subject matter’ doos neither mean cause nor 


ection. An ection is a prosecution in a Court of Justice of some - 
demand or assertion of right. Tho word ‘action’ constituted acoordmg 
to realities and not sophistication igcludesa claim which is for all 
intents and purposes an action in law against the State in a Court 
specially created to hear it ` The position would have certainly been 
different if the order was passed by an authority within the jurisdiction 
of this Court or such or any order was served within such Jurisdiction.- 
Hére, In thie case, neither the order was served by any authority within 
the jurisdiction’ of this High. Court. nor the samo was sorved on some- 
body who ia residing within the jurisdiction and such service of 
communtostion із the resultant effect of- statutory violation or by way 
of patent violation of the known principles of natural Justice. Here, in 
this case, somebody has been given the benefit by an authority, outside ' 
the territorial limit of this jurisdiction and 1 the petitioner із to pursue 
any comedy, tho petitioner must try to explore such remedy by challen- 
ging that action on tho authority or authorities which аго situate in the 
State of Kerala. In absence of any indicia being fulfilled which may 
conatitute either the entire cause of action or a part of the cause of 
action, the petitioner cannot havea right to pursue tho remedy before 
this High Court. As such, the preliminary objection about insertion or 
lack of territorial jurisdiction 18 sustained and the writ petition stands 
dismissed on the preliminary ground for want of jurisdiction However, 
the'same will поё preolude the writ petitioner to approach the propor 
Court. or Forum for appropriate relief having territoria] jurisdiction in 
this matter. 
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( CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Satyabrata Sinha and 
Mr. Justice Satya Narayan Chakraborty 

Decision: June 5, 1996 


State of West Bengak& Ors ыы .Appoellants 


2 Versus 
M/s Deekay Cocoanut Oil Industries & Аг .... Respondents* 


Bengal Finance (Sales Tax) Act, 1941—Section 6B(2) (e)—Inserted 
by West Bengal Act, IV of 1979—Newly set up industries —To enjoy tax 
holidays for sales tax and also turnover tax— Deleted with retrospective 
effect —Amendmeat of the provision by Amendment Act of 1987—Amen- 
ding Act not altra vires—No discrimination created - 

- Bengal Sales Tax Rules, 1941—Rale 3(66)—No new tax provided— 
Exempts computation of tax 7 

Constitution of India —Articles 265, 304—State legisiature— Entitled 
to impose tax—Reasoaable restriction on trade— Amending Act of 1987— 
Not ultra vires E 

Promissory Estoppel—Cooditions of —No estoppel against statute. 


In the year 1979 the State of West Bengal framed a scheme for the 
^ purpose of “grant of 1noentives to the newly get up industries in terms of 
which such industries were to enjoy tax hol'days for five years within а 
Metropolitan area and for seven yeara outside such area The petitio- 
ner No 1 Company were entitled to enjoy tax holidays for the afore- 
mentioned period not only as regards payment’ of sales tax but also 
turnover tax ın terms of the provisions of Section 6B (2) o) of tho said 
Act which was, however, deleted with retrospective effect by reason of 
1987 Amendment Act According to the petitioners, they were entitled 
to such tax holidays tll 984 but by reason of tho aforesaid 1987 
Amendment Act which came into force with effect from 1 7 1987, the 
said beneüt granted to then had been taken away and thus, the said 
Act should be held to be ultra vires Article 14 of the Constitution of 
India. The potitioners challenged the amendment Act before the High 
Court Tho trial Judge allowed the writ petition holding that the 
impugned Actis ultra vires the Article 304 of the Constitution of India. 
The -tate of West Bongal preferred appeal against the said decision. 


The Court allowing the appeal and consequently dismissing the 
writ petition, 


HELD · The amending Act cannot be said to be violative of 
Article 304 of the Constitution of India By reason of Clause (b) of 


*T. No. 1190 of 1990 


` 


1987 (1) CLI] State òf W: B; v. Déekay Covcariut Ой industries 569 


Article 304 of the Constitution of India, the legislature ofa State, by 
law, ts entitled to impose such recsonable restriction on the freedom of 
trade or inter course with or within that State as may be required in 
publio interest. < ( Para 13) 


Tt is now well known that a tax can be levied in terms of Article 265 
of the Constitution of India It (s also well known that a tax can be 
levied in terms of “Article 265 of the Constitution of India Itis also 
well known that the Court ts loath to interfere „with the fiscal legislation 
and/or a policy decision adopted by the State which would have great 
repurcussion on the resources of ihe State’ ‘The Court will not view a 
statute dealing with fiscal matter in the зате mannér which тоша be 
done in the case of personal liberty: ( Para 14) 


A fiscal statute can be-declared ultra vires inter allá on the ground 
of its ipis АУ is nature. No such case has been made out. 
. ( Para 15 ) 


`1 ts qe well knows that the doctrine of promissory estoppel has 
several facets which, ínter alta, аге: —(а) there із no estoppel against 
statute, (b) и ig notarigid rule, (c) a unilateral decision to withdraw 
із not ultra ‘vires if the same would be in public interest and 
(d: doctrine of promissory estoppel cannot be applied ín a case unless 
positive representation is made ( Para 19 ) 


A provision providing for exempiton or exception has to be strictly 
‘construed and the same is not required fo be construed in favour of the 
subject, ‘The provisions of the Act and the rules have to be construed 
keeping in view the aforesaid гапо. Thus construed, in our opinton, Turn- 


over Tax under Sectlon 6B cannot be read into Rule 3(66) of tke Rules. 
A ( Para 27 ) 


, Aa byreason of the said provision no exemption could be claimed 
by the writ petliloners.for deduction from ita turnover for the purpose 
of Turnover Tax, и did not dertve any right to ċlaim exemption from 
payment of such tax. Had the intention of the legislature been to bring 
Turnover Tax within the purview of Rule 3(66) tt could have said зо 
expressly’ The word tax will have a different meaning in different. 
context. Rule 3(66) does not levy any tax but only exempts computation 
to certain tax in the gross turnover in relation to certain goods specified 
therein. ( Para 35 ) 
Having regard to the, provision of the Act, we are satisfied that the 
legislature of the State was entitled to delete, Section 6B (2) (e) with 
retrospective effect and no discriminanon has beeh committed thereby. 
( Para 42) 
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Corporation and Anr., 1995(4) SCC 301 
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(16) Krishnamurthy & Со. v. State of Madras, 1973 (31) STC 178 

(17) State of Gujarat у: Ramanalal Keshar Lai Soni, 

1983 (2) SČC 33 ` 

М7. Samarendra Dutta 


Mr. Pranab Kumar Paul, Rupea Mitra and 
Subrata Basu ... Дог the Respondents 


The Judgment of the Court was as follows :— 

Sinha, J.: This appeal Is directed again-t the judgment and order 
dated 18.4.1990 passed by a learned Single Judge of this Court whereby 
and whereunder the seid jearned Judge allowed the writ application filed 
by the writ petitloner-respondent No. 1 declaring Section 2(4)(b)(il) of 
the West Bengal Taration Laws Amendment Act, 1987 (hereinafter 
referred to as the 1987 Amendment Aot) ın terms whercol Section 6B(2) 
(e) of tho West Bengal Finance (Sales Tax) Act, 1941 was deleted, as 
uüconatitutional. 

2. Tho fact of the matter lies in a very short compass. 

3. The petitioner No. 1 is a Company incorporated under the 
Indian Companies Act, 1956. In the year 1979 the State ot West 
Bengal framed a scheme for the purpose o! grant of incentives to the 


` 


. for the Appellants 


e - 
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newly set up industries , in terms whereof such Industries were to enjoy 
„tax holidays for -five-years within а ‘Metropolitan arca and for seven 
years outside such area ` 


4 The contention of the potitioners is tbat- ір view of the afore- 
mentioned scheme they were only entitled to enjoy tax hohdays for tho ` 
aforementioned period not only as regards payment of sales tax but also 
turnover tax in terms of the provisions of Section 6B(2Xe) of the said 

- Act which was deleted with retrospective effect by reason of the 1987 
. Amendment Act, 
-, 57 Itis contended that the poetitioners were not being granted 
oligibility'certificate for which they fled a writ application and the sald 
writ app'ication having been: allowed, an oligibility ceruficate was 
granted in their favour > E 


6. The peuüoners allegedly ригвпапї to orin fortberance of the 
promise made by the State set up the mdustry in the year 1980 and the 
` firat, salo from ite manufatoring unit took place ор 219.1982 Accor- 
ding to the potitioners, they were entitled to such tax holidays till 1984 
but by reason of the aforementioned 1987" Amendment. Act which came 
ito force with effect from 17 1987, the sad- benefit granted to them 
had been taken away and thus, thé said Act should be held to be ultra 

- vires Artiole 14 of the Constitution of india 


7. The learned trial Judge upon hearing the Counsel for the 
parties /nter alia, held that the impugoed-Act was slira vires Article 304 
of the Constitution of India" it was. held that the respondents being 
bound by the promise held out to the peutionere were liable to imple- 
mont the same and thus, the purported Amending ~ Act was lira vires 
Article 14 of the Constitution of Indis also. `` - 


8 Mr. Samarendra Dutta, the learned Counsel appearing on 
behalf of the appellants, inter айа, submitted that despite such tax 
holidays the petitioners were liable to pay the turnover tax as thero 
existed no provision for tax holidays in respect of turnover tax. 

9 Tho learned Counsel in this connection has drawn ‘our atten- 
tion to the provision of Rule 3(66) of tho West Bongal Sales Tax Rules 
and submitted that from a pernsal thereof it would appear that the said 
Rule was applicable only in respect of a dealer who was liable to pay 
tax under Sections 4 and 8(3) of the said Act and thus, turnover tax 
which was payable in terms of Section 6B thereof was not exempted. It 
was submitted’ that the State is entitled to change its policy decision 
and in support of hui aforementioned contention, relance bas been 
placed on the decisions of the Apex Court in (1) Arabind v. State of 
Gujarat reported in 99 STC page 333 It was further submnted that the 
power of the legislature to amend the Jaw with retrospective effeot is 
beyond any cavail of doubt and геНапсо in this connection has been 
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placed in (2) Shantilal & Brothers т State of Karnataka & Anr. 
reported: in 59 STC page 178 It.was submitted thatin view of the 
decislon-of the Apex Court In (3) Hoechst Pharmaceuticals Lid & Anr v 
. State of Bihar & Ors, reported in 55STC page 1 and the decision of 
this Court in (4) The Century Spinning Mfg Co. & Ors. v State of 
Wesi Bengal & Ors. reported in 73 STC page 277, the validity of the 
turnover tax cannot be questioned "The learned. Counsel also pointed 
out that the learned tria] Tudge hascommitted anerror 1n holding that 
the Act is ultra vires Article 304 ofthe Constitution of India. The 
learned Counsel submits that it was wrongly stated that turnover tax 
was demanded pursuant to the order of the High Court which Is 
incorrect inasmuch as only Sales Tax was demanded. 


10. Mr Pranab Раш, the learned Senior Counsel appearing on 
behalf of the respondents, on the other hand, submitted that the peti- 
tioners do not question the constitutlonality of the turnover tax The 
learned Counsel submits that froma perusal of Section 6B(2'(e) which 
was inserted with effect from 1.4 1979 by West Bengal Act No IV of 
1979 ; it would be evident that an exception was created thereby was- 
much: as the factors mentioned therein were not to be included in 
computation of gross turnover ‘Our attention was drawn to Section 
5(2Xa)(v1) of the Act for the purpose of showing that in terms thereof 
such other sales as prescribed were not to be included and in that view 
of the matter. Rule 3 comes into the picture in terms whereof promise 
was made for grant of tsx holidays to newly set up SSI Units. Áccoromg 
to the learned Counsel, in this view of the matter, the relief which was 
granted once, cannot bo taken away by reason of the Amending Act 
which came into force with effect from ) 7 87 with retrospective effect 
The learned Counsel submits that in any event such benefits could not 
bo given to certain industries and denied to some other :ndustrics and 
on that soore also Article, 14 of the Constitution of India comes into 
play. The learned Counsel in this connection relied upon (£) Lohia 
Machines Ltd & Anr v Union of India & Ors. reported in 152 ITR 308 - 
1985(2) SCC 157 and submitted that in that decision retrospective 
operation of an Act was not given effect to in tbe minority judgment 


7 11 In the alternative it was submitted that even if Section 6B (2X6) 
of the Act 1 held to bave been deleted, Rule 3 evidently refers to 
Sections 4 and 8(3) of the Act and as by the terms of the later provision, 
only tho registered dealer 18 liablo to psy tax, the same would cover 
turnover tax also. In this connection our attention has been ‘drawn 
to Section 2(h)(b) of the said Aot for the purpose of showing the 
meaning of the word ‘tax’ also includes ‘turnover tax’ The learned 
Counsel submits that the word ‘tax’ covering ‘turnover tax’ must be 
liberally construed and should be considered in the manner which would 


1 
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not frustrate the object. Reljance ın this connection has been placed 
on (6) Bajaj Tempo Ltd v. Commis «toner of Income-Tax reported in 
196 ITR 188 : 1992(3) Scc 78: It was also ported out that on the 
day of which Seotion 68 came „into force, Section 2(h)(b) was ано 
enacted which also goes to show that the word ‘tax’ would 1nclude 
“turnover tax.’ 


12. The only question which, therefore, arises for consideration 
in this application 1s аз to whether the petitioner was entitled to exemp- 
поп from payment of turnover tax. 


- 13. In our opinion, tho “Amending Act cannot be anid to be 
violative of Article 304 of the Constitution of, India. By reason of 
Clause (Б) of Articole 304 of Constitution of India, the legisiature of a 
State, by law, is entitled to impose’ such reasonable restriction on the 
freedom’ of trade or inter course with or within that State аз may be 
required 1n public interest. 


14. It.is now well known thata tax can be levied in terms of 
Article 265 of the Constitution of India. - It is also well known that thc 
Court ` 1 loath to interfere with ths fiscal legislation and/or a policy 
decision adopted" by the State which would have great repurcussron on 
the resouroos of the State. The Court Will not view a statute dealing 
with fiscal matter in the same manner "which would bo done in the case 
of personal liberty. 


15. A баса! statute can be declared ultra vires inter айа on the 
ground of its being confiscatory in nature. No, such case has been 
made out.. In (7) К. S. Joshi's саво reported in 197740) STC 497, the 
Apex Court states ;— 

“A law has to be adjudged for its constitutionality by the gene- 
rality of cases ıt covers, not by the freaks and exceptions ıt martyrs " 


16. А free flow of trade is although protected by a statute, the 
same cannot be, said to be ultra vires Article 301 unless süch free flow 
of trade is directly or materially "ampaired by &tax, Itis beyond any 
сауап! ‹ of doubt that regulatory or compensatory measures can be taken 
by the: legislature in view of Article 304(b) of the Constitution of India. 
Normally a tax on the sale of goods does not directly and materially 
impede the froo flow of movemont of transport of goods 

17. -It 18 not in dispute that the Supreme Court of India in 
` Hoechst Pharmaceuticals Ltd & Анг. т State of Bihar & Ors. reported 
in 55 STC page 1 has held levy of turnover tax as valid. The said 
questio came up “for consideration also before this Court in Century 
Spinning Mfg. Co & Ors v. State of West Bengal & Ors. reported in 
73 STC 277 wherein this Court clearly held that turnover tax isa tax 


r 
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on sales and not on income. It further held that the provision of 
Seotion 6B are not violative of Articles 301 and 304 of the Constitution. 

18 Levy or impomtion of a taxis not a restriction at all in the 
matter of carrying on of a trade. 

19 Itis also well known that the doctrine of promissory estoppel 
has sovera] facets which, inter alla, are :— (a) there із по estoppel 
against a statute. See (8) Skabl Construction: Compony v. City & 
Industrial Development Corporation and Amr reported in 1995 (4) 
SCC 301 and (9) Ram Nath Sahu v. Union of India through Secretary, 
Ministry “of Agriculture and “Ors reported in AIR 1996 Allababad 19, 


(b) It is not a rigid rule, (c) a unilateral decision to withdraw із not 


ultra vires 17 the same, would be in public interest and (d) doctrine of 


Promissory estoppel cannot be applied m a case unless в positive , 


representation із made See(10) M/s Раја, ax, o Rice Mills & Ors v 
State of West Bengal & Ors reported in AIR 1996 Cal 162 i 

20. Relief on.the basis of doctrine of promissory estoppel can be 
denied Inter alla on the ground of doctrine of ultra vires as also if all 
nocessary ingredients for invoking the said doctrine are not pleaded and 
Proved. (See (11) Calcutta Law Times 1996(1) HC page 187 and, 
(12) Sone Vanaspati' Ltd. v. State reported in 1995(1) PLJR 2; 

`~ 21. It is now wellknown that doctrine of promissory Rd 

is not a rure question of law and thusthe petitioner 13 bound to plead 
and prove the requisite ingredients f 

22 Bengal Finance (Sales Tax) Act, 1941 18 undoubtedly a fiscal 
statuto Itis now well known that in the matter of levy of tax there 
cannot be апу intendment or hypothesis. Tax has been defined in 
Section 2(hXb) to mean the tax payable under Section 5, Section 6B, 
Section 6C or Section 6D — Tbe said. provision was inserted with effect 
from 1.4 79 by West Bengal Tax Laws (Second Amendment) Act, 1979, 
by reason of Section 2(1Xd) of the West Bengal Act No. IV of 1979 
read with notification No 1274 FT dated 3131979 However, it must 
be noted that the interpretetion. deals in Secticn2 if prefixed by the 
words эп this Act, unless therois anything repugnant in the subject or 
context. Іп апу event, tho definition of the word ‘tax’ is not decltive 
їп this case. as the State is entitled to grant excmpuon to one of the 
various taxes which may be levied on sales of goods. 


~ 23. Section 4 provides for incidence of taxation in. terms whereof 
all dealers аге liable to pay tax under the said Act on ali sales effected 
after the date so notified Sub-eection (5) of. Section 4 defines taxablo 
quantum Section 5 provides for tbe rate of tax. Section 6B which 
wa3 inserted with effect from 1 4 1979 by Section 2(4) of the West Bengal 


Act No. IV of 1979 provides for Jiability for payment of turnover tax 
and the rate thereof 


» 
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24. "Section 65,2) provider that the turnover tax shal) be Jevied 
on the part.of the gross turnover of a dealer during any period which 
remains after. deducting therefrom hm turnover during that period on 
the factors enumerated therein. Clause (e) of Section 6B(2) referred 
to salo of goods which aro generally éxempíed from tax under sub- 
section (6) of Clauss (a) of sub-section (2) of Seotion 5. The said 
provision, as indicated ferelnbefors, was omitted with retrospective 
effect by Section 2(4XBX11) of the West Bengal - Taxation Laws (Amend- 
ment) Act, 1937. 5 


ш 25. Sub-clause(vi) of Clause (а) of sub-section Q of Section 5 
refers to such other sales а, may be prescribed. The said provision 
wastnserted with effect from 4 6.1961 by Bengs! Finance (Sales Tax) 
(Amendment) Act, 1961 by Section X2) of Weat ‘Bengal Act No. ХІҮ of 
1961. Itis, therefore, evident that Section 6B having’ been inserted 
later on could not haye beon contemplated to be within the purview of 
Rue3 - 

26. Rule3 of Bengal Salos- Tax Rules, 1941 provides that 1n 
“calculating bis taxable turnover, a dealer liable to рау tax under 
Sections 4 or 8(2) of the Aot may mter айа deduct from his gross 
turnover to his turnover on the following, vix :— 

л “Sales by a newly set up small scale indostry of goods manufac- 

tured by it during the period of [five years, if the said industria 

situated within the area of the Calcutta Metropolitan District as 

described in the Sohedule to the Calculta Metropolitan Planning 

“area (ue "and Development of Land) Control Act, 1965, or seven 

years, if it is situated elsewhere in West Bengal] since thé date of sta 
_ first salo of such manufactured goods.” 


27. . Ки now woll .known thata provision providtag for exemp- 
uon or exception has to-be strictly construed and the eame w not 
required to be construed 1n-favour of the subject. See+(13) AIR 1996 
SC 524. Tho provisions of the Act and the rules have to be construed 
keoping in: viow tho aforementioned rauo. Thua consirued, in опг 
opinion, turnover tax under Section 6B cannot be read into Rule 3(66) 
ofthe Rules Furthermore, turnover tax 18 not levied on ali dealers. 
1t и levied only on tho dealers whose turnover exceed Rs, 25/ lakhs. 


28 Io Arabind v. State of Gujarat reported 121-99 STC 333, tho 
Apex Court bas clearly beld thet the Government 18 entitled to chango 
its polloy dociaion ee 
29 The question” жыйн now -arises for dicas и as to 
whether tho Stato has tbe juridiction to rescind Section 6B(2Xe) with 
rotrospeotlve effect A statute which ts clarificatory im nature may be 
given effect to with retrospectivo effect. 
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. 30. There cannot be eny абаб whatsoever that turnover tax na 
separate tax. No promise as such appeared to have been made out by 
the State for grant of exemption in respect payment of Turnover 
Tax. 

31: Rule 3 evidently refers ta Séction 4 and Section 8(3). It does 
not refer to Section 6B 


3a However, Section 6B (2) (a) as has been submitted by 
Mr Paul would come within,the purview of Rule 366) ш view of Sec- 
Чоп 5(2Xa)(v} ‘ 

33 “Section 6В(1)(а) evidently provides for payment of turnover 


fax inthe event tho gross turnover of the dealer, exceeds 25 lakhs of - 


rüpees Such’ tax !s to be payable in addition to tax under Sections 5 
and 6D, from tho Ist day of June, 1987 at the rates specified in aub- 
"sectio (3) or such part of his turnover as specified in sub-section (2). 
Sub seotion (2) provides that the turnover tax shall be levied on that 
part of the grose-turnover of tho dealer, during any period which 
remains after deducting therefrom its turnover during that period on 
certam sales as mentioned in diffeient sub-sections. Clause (e) of the 
said provision undoubtedly referred to sale of goods which are generally 
exempted from tax. Therefore, it is cvident that when Clauc(e) 
referred to Section. 5(2YaXvi) only, it referred’ to the goods as may be 
prescribed inasmuch as otherwiso the words such other sales as may be 
prescribed as contained in Clause (g) of sub-section (2) of Section 6B 
_ become otioso Furthermore, as indicated hereinbeíore, Rolo 366) 

,Which was inserted in the year 1975 could not havo been intended to 
cover turnover tax which was levied much lateron. Itis now well 


known that in the matter of Interpretation of statutes, the history of 


Jegulation alco plays a vital role. 


34. Ithas to be borne in mind that there is no ротой for 
exemption of turnover tax in tho 1954 Act in. respect of the smal] scale 
industries, Section 4 AAA of the.1954 Act relating to imposition of 
turaover tax 18-a ‘self contained code, which separately provides for 
. exemption of such tax by rules prescribed -thorefor but admittedly no 
such rule has been made. In absence of such a rule the question of 
grant of any exemption 1n relation to the turnover tax would not bave 
arisen It may:be noticed that the Governor has merely empowered to 
19300 а notification in terms of Section 4 AA of the 1954 Act relating to 
exemption. of Sales Tax. payable under Section 4 thereof which covers 
only grant of exemption in respect of payment of Sales Tax as regards 
specified small-scale industries but such а nolrfication canpot be said to 
Боа гі: in terms of Section 4 AAA(2Xq). It may be noticed that 
even Mr. Paul did not argue that the writ. petitioner respondent 'No. 1 
was entitled to such exemption maces such notification. : 
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з, , Thus, as by reason of the. said provision no exemption could 
be: claimed by the writ petitioners for, deduction from its turnover fcr 
the purpose of Turnover Tax, it did not derive any right to claim 
exemption from payment ofsuch tax; Had the intention of the logis- 
lature been to bring - Turnover Tax , Within the purview of Rule 3(66) it 
could bave said зо expressly. The word ‘tax’ will have a different 
moaning in different Gontext Rule 3(66) does not levy any tax but onlv_ 
exempts computation to certain tax in the gross turnover im relation 
ta cortain goods specified therein \ 

36 Weare; therefore, of: the opinion that Rule 3(66) did not 
encompass within its: ambit Turnover Tax 


37. In Lohla Machine Lid (supra) reported in. 52 ITR 308, the 
Supreme Court was concerned -witb. the effect (of Section 80(j) of the 
Income Tax Act rísa-vis Rule 19А Of Rules > 


38 The said question doos not arise in the,instantcaso Tho 


` Judgment of Sen, J. upon which strong relance has been placed by 


Mr. Paul is a minority judgment, snd thus, the said judgment cannot be 
relied upon as an enunciauon of rule of law that the Act withdrawing 
with retrospective effect the benefit of the relief unequivocally granted 


' by the Parliament to an aseosseo'to qualify for such a relief is uncons- 


ttudonal. The said decision has no Application to the fact of the 
present case. 

39. Inthe instant cate, as indicated hereinbefore, Rule 3 had no 
application in relation to turnovertax Exemption under Rule 622) (1) 
was іа relation to goods which apart from the goods mentioned in 
different clauses theroin, were required to be specifically provided by 
meking а new rule 

40 ‘In Lokia Machine (аарга), уы decisions had been cited to 
show that even a fiscal statute can be amonded with retrospective effeot 
Seo (14) Jawhar Mal v “State of Rajasthan reported 15 AIR 1966 SC 764 
at 772 , (15) Asststans Commissioner of Urban Land Tax v. Buckingham 


я & Carnatic Co. Lid reported in 1970 (75) ITR 603 SC at page 620 ; 


(L5) Krishnamurthy & Co v. State ‘of Madras‘ reported in 1973 (31) 
STC 178 at page 186 and (17) State of Gujarat y. ‘Rawmdnalal Kerkar Lal 
Sont reported in 1983(2) SCC 33 at page 62. 

4L. .In Shantilal Brothers v. State of Karnaioka ‘reported in 
59 STC page 179 Jagannath Sethy, J (as His Lordship then was) cloarly 
held that à validating Act may be given a retrospective effect. 

41 In Bajaj Tempo (supra) reported in 196 ITR 188 upon which 
also strong reliance has been placed by Mr Paul has no application in 
tho present oaso. In that case, 1 was held, that a reasonable and por- 

postve Cofstruotion' 1s necessary to mako _ the Provision meaningful 
while adopting a litoral. construction would result in dofeating the very 
purpose of Section 15C of the Indian Income Tax Act No меро 
can be taken to tho aforementioned ratio. 
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- 43. Having rogard to tho provision of tho Act, we are satisfied _ 
that the legislature of the State was entitled to delote Section 6B(2) (e) 
with retrospective effect and 1 no disorimination has beon committed 

- thereby. 


For the: aforementioned reasons, we. are unable to uphold the 
judgment and- order passed by the learned trial Judge In the result, 
this appealis allowed and the writ petition filed by the wnt petitioner 
is dismissed but in the facts and circumstances of this case there will 
be no order as to costs. 


Chakraborty, J. : I agree. 
S. K. G. 
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Decision : December 4, 1995 - 


Debasis Jans NC К .. Petitioner 
Versus 


, State of West Bengal & Ors ls ws Respondents” ` 
Constitution of India, Article 226—Writ Petitlou— Quashing of no 
dispute award—Maintainable. 
Industrial Disputes Act, 1947—Seetion 2 0) —Absence of partics— 
No dispute award— Whether award. 
- West Beagal Industrial Dispetes Rule, 1952— Rale 22—No dispute 
award—No award Я 
A reference was шайе.Беѓоге (ће 204 Industrial Tribunal for adjudi 
‘cation whether the dismissal ‘of workman was justified. The 2nd- 
Industrial Tribunal by its order dated 2.12.1994: disposed of the 
reference by paising a no dispute award on the ground that though the _ 
parties to the proceeding had filed written statement, still in apite of 
“repeated call nono appeared The workman thereafter filed en applica 
tlon for recalling of the tald order but the learned Tribunal byits order _ 
.dated 3.1.1993 rejected the said application. Being aggrieved the work- 
man Had filed instant writ petition praying for quashing of the no 
disputo award, . 2 
- Allowing the writ petition and quashing the no дарш award 
the Court, 


HELD: No award cám be passed without interim or final determi- 
nation of an industrial dis pute or of any question relating thereto, As - 
“no dispute award is passed wlihowt determination of ettKer of these 
posts, such award cannot have any existence iñ the eye of law and is 

. accordingly liable to be set aside А оу 


‚_ *C. О. No. 20855(W) of 1995 ` 


` 


1997 @сы] Debasis Jana v. State of W.B. ` 519 


Cases referred to:—t 
(1) Ganesh Sarkar v. State of West Bengal & Ors., 
1988 (1) CHN 207. ~ is 


(2) B. . R. Herman and Mohatta (India) (Pvt.) Ltd; v. 7th Indusirial 
Tribunal & Ors , 1977-Lab IC (NOC) 13 (Cal) 


- Mr. Parth Bhanja Chowdhury ` 2. Sor the Petitloner- 
Mr. M:C Das and Subrata Banerjee "for the Respondent No. 3 
Mr “Priyatosh Das moa cg Ese Rees for the State 


a 


fla рна al hs Court was да folum: :— 7 

' The facts necessary for the purpose of disposal of this writ applica- 
tion are that the Second Industrial Tribunal by his order dated 2.12 94 
disposed of an usual reference namely, whether the dismissal of the 
petittoner was justified by passing a no dispute award on the ground 
that though the parties to the proceeding had filed written statement in 
the case, still then in spite of repeated calis none of the parties was 
found present nor-had they taken any stops. The workman thereafter 
filed an application for recalling the seid’ order but the learned 
Tribunal by its order No 23 dated 5195 disposed of the said applica- 
, tion by rejecting tho said prayer. Boing aggrieved by the aforesaid 
order the petitioner has come up with this writ application praying for 
позив the order No 23 dated 5.1.95. 


-2 Heard Mr. Bhanja Chowdhury, learned Advocate for the peti- 
tioner, Mr. M. C. Das, ld. Advocate for the respondent workman and 
Mr. Priyatosh Das, learned Advocate for the State-respondents 


3. Learned Advocate appeanng for the petitioner challenged tbe 
award on the ground that no dispute award ja no award at all according 
to law and accordingly the said order is liable to be set asido For this 
purpose he referred to the definition of 'award' in the Industrial Dis- 
putes Act, 1947. ‘Award’ has been defined in Section 2(b) of the said 
Actas under :— ~- > a A 

1 ' “award” means an interim or a бпа! determination .of any 
1ndustrial dispute or of any question relating thereto by any Labour 
Court, Industrial Tribunal or National ‘Industrial Tribunal and 
includes an arbitration award made under Section 10A." 


There being no Interim ог final decision of an industrial dispute by 
passing ‘no dispute award’. and there being absolutely no provision'In 
the Industrial Disputes "Act allowing any Court or tribuna) to pass such 
order that ‘no dispute award’ cannot be said to be legally tenable. For 
this purpose my attention was drawn to the case of (1) Ganesh Sarkar 
v. State of West Bengal & Ors, reported in 1988 (1) CHN 207, whero 
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it was hoid—“in my judgment the First Labour Court proceeded errone- 
onsly in not allowing the application for setting aside the “no dispute ~ 
award” which, in fact; is not an sward within the meaning ofthe -~ 
Section Xb) of the Aot.” Dam . ©з 

4. Roferenco was also "made to а Division Bench decision of this 
Conrtin(2)^B R. Herman and Mohatta (India) (Prt) Lid v. Уй 
Industrial Tribunal &- Ors. reported 1977 Lab IC (NOC) 13 (Cal), 
where the same view was taken that ‘no dispute award’ is not an award 
under the Industrial Dirputes Aot, 1947. 2 - 

4. Mr. Das, learned Advocato for the respondent №. 5 submitt 
that since no- party had made their appearance therc- was no dispute 
before the tribunal and he was accordingly justified ta pass ‘no dispute 
award’ Iamnotin s position to agree with thia conteniion because 
there is no provision In the Industral Disputes Act authoruing the 
passing of'no dupute award’. Mr Das, learned Advocates for the 
respondent No.5 further submitted Шаг since none of the parties 

. appeared after filing of the written statement and since the tribunal was 
not in a position to dispose of the matter on contest, he had no othet- 
alternative but to pais ‘по dispute award? 1 also do not agree with this 

i submission of Mr Das Rute 22 of the West Bengal Industrial Disputes 
Rules, 1958 has made olaborate provision for dealing with the stus- 
tion of this nature. It js atated here that when both parties failed 
to appear the Tribunal, Labour Court or ibe Arbitratoy, as the case may 
be, may submit a suitable report to the State Government in such 
matter and the Tnbcnal, Labour Court ог Arbitrator may submit an` 
award to. the State Government on thefooung that the mdnstrlel 
dispute under reference us no longer in existence. 

6. Itda, therefore; clear thet no award can bo passed without 
interim or final determination of en industriel dispute or.of any question 
relating thereto. As'no dispute award’ is равед without determination 
of either of these points, such award cannot bave any existence in the 

~ eye of law and is accordingly liable to be ect aside. " 
-7 In the aforesald view of the matter, the order No 23 
dated 5 1.95 being ‘no dispute award’ hereby stands quashed. ‚ 
ё The writ application is disposed of with this direcuon upon the 
* learned tribunal to dispose of the reference expeditiously in accordance 


with law. ў 
There will bo no order as to costs. у. 5 
D а Los 
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